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Decided  16  August,  1901. 

WINIXLE  v.  HUGHES. 

[65  Pac.  1058.] 

Mortgages — Assumption   by   Grantee — Deficiency   Judgment. 

1.  Where  a  grantee  accepts  a  deed  containing  a  provision  that  the  land 
Is  Incumbered  by  a  specified  mortgage,  which  is  to  be  paid  by  him  as  a  part 
of  the  price,  he  thereby  assumes  the  debt,  and  a  personal  judgment  for  the 
deficiency  may  be  entered  against  him  on  foreclosure. 

Assignable  Covenant. 

2.  Where  a  mortgagor  covenants  to  pay  all  taxes  on  the  mortgage  and 
the  property,  and  that  if  not  paid  before  they  are  delinquent  the  mortgagee 
may  pay,  and  the  amounts  so  paid  shall  be  added  to  the  debt  and  be  secured 
by  the  mortgage,  such  covenant  is  binding  on  a  grantee  of  the  premises  who 
assumes  the  payment  of  the  mortgage,  and  also  Inures  to  the  benefit  of  an 
assignee  of  the  mortgage. 

Repealing  Statute — Effect  by  Relation. 

3.  Ordinarily,  the  repeal  of  a  statute  does  not  affect  proceedings  that 
have  been  initiated  under  it,  as  they  will,  under  the  doctrine  of  relation,  be 
considered  as  having  been  done  at  the  time  they  were  commenced ;  thus,  the 
repeal  of  the  mortgage  tax  law  did  not  affect  the  duty  to  pay  or  right  to 
collect  taxes  which  had  been  levied  prior  to  the  repeal :  Smith  v.  Kelly,  24 
Or.  464,  applied. 

From  Multnomah:    John  B.  Cleland,  Judge. 

Suit  by  James  C.  Windle  against  Ellis  G.  Hughes  and 
others  to  foreclose  a  mortgage.  Hughes  alone  defended,  and 
appeals  from  a  decree  and  personal  judgment  against  him. 

Affirmed. 


2  Windbl  v.  Hughes.  [  40  Or. 

For  appellant  there  was  a  brief  over  the  names  of  R.  &  E. 
B.  Williams  and  Ellis  O.  Hughes,  with  an  oral  argument  by 
Mr.  Hughes  in  pro.  per. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  William  Y.  Masters. 

Mr.  Justice  Wolvbrton  delivered  the  opinion. 

This  is  a  suit  to  foreclose  a  mortgage  executed  March  8, 
1892,  by  H.  J.  Hefty  and  Agatha,  his  wife,  to  Emma  Jones,  to 
secure  payment  of  a  promissory  note  given  at  the  same  time 
by  Hefty  to  Jones  for  $4,000.  The  mortgage  contains  a  cove- 
nant that  the  mortgagors  will  pay  all  taxes  and  assessments 
that  may  be  lawfully  assessed  or  levied  against  the  mortgagee 
or  assigns  on  account  of  the  said  note  or  mortgage,  and  all 
taxes  and  assessments  that  may  be  lawfully  levied  upon  or 
against  said  land,  when  the  same  become  due  and  payable, 
and  not  later  than  ten  days  before  the  same  become  delin- 
quent, and  that,  in  case  the  mortgagors  shall  fail  or  neglect 
to  pay  said  taxes  and  assessments  as  thus  provided,  the  mort- 
gagee may  pay  the  same;  and  the  mortgagors  agree  to  repay 
the  amount  so  paid  at  the  same  time  and  with  the  first  install- 
ment of  the  interest  falling  due  thereafter,  and  that  the  same 
shall  become  a  part  of  the  debt  secured  by  the  mortgage,  and  a 
lien  upon  the  land.  Hefty  and  wife  made  a  conveyance  of  the 
land  to  the  defendant  Ellis  G.  Hughes  on  June  7,  1895,  con- 
taining the  following  covenant  or  provision,  viz.:  "Said 
property  is  to  be  free  of  incumbrance,  save  and  except  a  cer- 
tain mortgage  for  four  thousand  dollars  ($4,000)  made  by 
the  parties  of  the  first  part  hereto  on  the  8th  day  of  March, 
1892,  in  favor  of  Emma  Jones,  *  *  *  and  which  remains 
a  lien  on  the  aforesaid  property,  and  is  to  be  paid  by  the  party 
of  the  second  part,  with  all  interest  accruing  thereon  from 
and  after  the  8th  day  of  June,  1895,  and  as  part  of  the  pur- 
chase price  of  the  property  hereby  conveyed."  On  September 
following,  Emma  Jones  assigned  the  note  and  mortgage  to  the 
plaintiff.     A  decree  was  rendered  foreclosing  the  mortgage. 
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and  against  Mr.  Hughes  personally  for  the  balance  due  on 
the  note,  and  attorney's  fees,  and  for  certain  taxes,  namely, 
$84.45,  state,  county,  and  school  taxes,  for  Multnomah  County, 
upon  the  mortgage,  for  the  year  1892 ;  $41.05,  state,  county, 
road,  Port  of  Portland  and  school  district  taxes  for  the  year 
1897,  and  the  City  of  Portland  taxes  for  the  year  1898,  upon 
the  property  described  in  the  mortgage,  which  were  due  and 
unpaid  on  April  28,  1899,  at  which  date  plaintiff  paid  them; 
and  for  the  further  sum  of  $48.95,  state,  county,  and  road 
taxes  for  Port  of  Portland,  and  school  district  taxes  for  the 
year  1896,  and  the  City  of  Portland  taxes  for  the  year  1897, 
upon  the  property,  which  were  delinquent  and  unpaid  on 
December  31,  1898,  and  by  plaintiff  paid  and  discharged  on 
that  date.    From  this  decree,  Hughes  appeals. 

The  grounds  of  error  relied  on  by  appellant  for  a  reversal 
of  the  decree  are  as  follows:  (1)  That  respondent  is  not 
entitled  to  recover  a  personal  judgment  against  him  for  any- 
thing; (2)  that  he  is  not  entitled  to  recover,  either  from  him  or 
out  of  the  mortgaged  property,  the  sum  of  $84.45,  claimed  to 
have  been  paid  by  him  on  the  twenty-eighth  day  of  April,  1899, 
as  for  a  tax  on  the  mortgage  for  the  year  1892 ;  (3)  that  he 
is  not  entitled  to  recover,  either  from  him  or  out  of  the  mort- 
gaged premises,  the  sums  claimed  to  have  been  paid  by  him 
for  the  taxes  on  the  land.    We  will  discuss  these  in  their  order. 

1.  Appellant  insists  that  the  covenant  or  stipulation  in 
the  deed  or  conveyance  by  Hefty  and  wife  to  him  of  the 
premises  is  not  sufficient  to  render  him  personally  liable  to  the 
mortgagee  or  her  assignee.  We  are  of  the  opinion,  however, 
that  it  is  ample  for  the  purpose.  Briefly,  the  covenant  or  pro- 
vision is  that  the  mortgage  remains  a  lien  on  the  property, 
and  "is  to  be  paid  by  the  party  of  the  second  part  (Hughes), 
with  all  interest  accruing  thereon  from  and  after  the  eighth 
day  of  June,  1895,  and  as  part  of  the  purchase  price  of  the 
property  hereby  conveyed."  In  Sparkman  v.  Gove,  44  N.  J. 
Law,  252,  a  deed  was  given,  "subject  to  certain  mortgages 
now  liens,"  etc.,  "one  to  secure,"  etc.,  "the  other  to  secure 
the  payment  of  the  sum  of  $3,000,  with  interest,  and  which 
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mortgages  are  assumed  by  the  party  of  the  second  part;" 
and  it  was  held  to  warrant  a  personal  judgment  against  the 
grantee.  So,  in  Burr  v.  Beers,  24  N.  Y.  178  (80  Am.  Dec.  327), 
the  deed  was  "subject  to  two  mortgages  (describing  them'), 
which  mortgages  are  deemed  and  taken  as  a  part  of  the  con- 
sideration of  this  conveyance,  and  which  the  party  of  the 
second  part  hereby  assumes  to  pay;"  and  this  was  held  to 
create  a  personal  obligation,  which  the  mortgagee  could 
enforce  against  the  grantee.  And,  again,  in  Schmucker  v. 
Sibert,  18  Kan.  104,  111  (26  Am.  Rep.  765,  769),  Mr.  Justice 
Brewer  says  "that  the  acceptance  of  a  deed  which  in  terms 
provides  that  the  grantee  shall  pay  off  a  certain  incumbrance 
is  an  undertaking  by  the  grantee  to  pay  the  incumbrance,  and 
an  undertaking  which  may  be  appropriated  by  the  holder  of 
the  incumbrance,  and  upon  which  he  may  maintain  an 
action."  And  in  Young  Men's  Association  v.  Croft,  34  Or. 
106,  111  (75  Am.  St.  Rep.  568,  55  Pac.  439,  440),  Mr.  Justice 
Moore,  delivering  the  opinion,  says  that  "where  the  grantor 
is  in  equity  bound  to  pay  the  debt  as  his  own,  the  covenant  of 
his  grantee  to  discharge  the  obligation  constitutes  a  promise 
made  for  the  benefit  of  the  holder  of  the  mortgage,  which  he 
may  enforce,  although  the  primary  object  of  the  grantor  in 
exacting  the  covenant  was  to  protect  himself  against  his  per- 
sonal liability  for  the  debt,  which  was  a  charge  upon  the  mort- 
gaged premises."  Other  cases  to  the  same  purpose  are  Locke 
v.  Homer,  131  Mass.  93  (41  Am.  Rep.  199) ;  Campbell  v. 
Shrum,  3  Watts,  60;  Crawford  v.  Edwards,  33  Mich.  354; 
State  ex  rel.  v.  Davis,  96  Ind.  539;  Thompson  v.  Dearborn, 
107  111.  87. 

The  cases  cited  by  the  appellant  are  distinguishable  from 
these,  as  they  are  based  upon  conveyances  containing  no 
stipulation  requiring  the  grantee  to  pay  the  debt :  Belmont  v. 
Coman,  22  N.  Y.  438  (78  Am.  Dec.  213) ;  Equitable  Life 
Assur.  Soc.  v.  Bostwick,  100  N.  Y.  628  (3  N.  E.  784) ;  Fiske  v. 
Tolman,  124  Mass.  254  (26  Am.  Rep.  659).  The  conditions 
are  present  in  the  case  at  bar  for  imposing  a  personal  liability 
upon  the  appellant.  There  was  an  intent  by  the  mortgagors 
to  secure  a  benefit  to  the  mortgagee,  between  whom  there  was 


Aug.  1901.]  Windbl  v.  Hughes.  5 

a  privity  existing,  and  an  obligation  from  the  former  to  the 
latter  which  gave  him  a  legal  claim  to  the  benefit  [Brower 
Lumber  Co.  v.  Miller,  28  Or.  565  (43  Pac.  659,  52  Am.  St. 
Rep.  807) ;  Vrooman  v.  Turner,  69  N.  Y.  280  (25  Am.  Rep. 
195)  ] ,  which,  together  with  the  undertaking  that  the  mortgage 
is  to  be  paid  by  the  grantee,  leaves  no  doubt  touching  his  per- 
sonal liability.  The  acceptance  of  the  deed  alone,  containing 
the  provision,  without  else,  is  all  that  is  necessary  to  impose 
the  obligation:  1  Jones,  Mortgages  (4  ed.),  §  752;  Sparkman 
v.  Oove,  44  N.  J.  Law,  252.  So  that  the  personal  decree,  so  far 
as  it  reJates  to  the  liability  to  pay  the  principal  and  interest 
thereon,  was  properly  rendered  against  the  appellant. 

2.  The  second  objection  relates  to  the  taxes  levied  against 
the  mortgage,  and  is  based  upon  the  idea  that  the  covenants 
therein  concerning  the  taxes  are  personal  between  the  mort- 
gagors and  the  mortgagee,  and  that  the  appellant  has  not  by 
reason  of  the  stipulation  in  the  deed  obligated  himself  to  pay 
them,  even  if  the  provision  is  broad  enough  to  hold  him  to  a 
personal  liability  as  to  the  debt,  with  interest ;  and  it  is  further 
insisted  that  the  repeal  of  the  mortgage  tax  law  rendered  the 
tax  uncollectible  and  nugatory.  The  covenant  of  the  mort- 
gagors to  pay  the  taxes  stands  upon  a  like  footing  as  their 
covenant  to  pay  the  amount  of  the  note  and  interest,  and 
inures  to  the  benefit  of  an  assignee  of  the  mortgagee,  as  well 
as  the  latter.  The  purpose  of  the  mortgage  was  to  secure  the 
payment  of  the  taxes,  as  well  as  the  note;  and  if,  under  its 
conditions,  the  mortgagee  was  required  to  pay  them  to  prevent 
their  becoming  a  lien  upon  the  land,  they  became  a  part  of  the 
mortgage  debt,  to  be  discharged  like  the  debt  itself.  With  an 
assignment,  therefore,  of  the  mortgage,  the  assignee  took  the 
place  of  the  mortgagee,  and  was  entitled  to  enforce  a  like  per- 
formance of  the  covenants  on  the  part  of  mortgagors  as  the 
mortgagee  herself.  In  this  view,  when  the  appellant  assumed 
to  pay  the  mortgage  he  undertook  to  discharge  the  conditions 
thereof  relative  to  the  payment  of  the  taxes  and  assessments, 
also.  The  reference  in  the  provision  in  question  in  the  deed  to 
accruing  interest  from  June  8,  1895,  was  made,  no  doubt,  as  a 
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measure  of  the  consideration  for  the  conveyance,  but  does  not 
otherwise  limit  the  scope  of  the  grantee's  undertaking. 

3.  Nor  does  the  repeal  of  the  mortgage  tax  law  affect  the 
matter,  as  such  repeal  did  not  terminate  the  right  to  collect 
the  taxes  then  accrued  thereunder :  Smith  v.  Kelly,  24  Or.  464 
(33  Pac.  642).  What  has  been  said  disposes  of  the  third 
objection,  also ;  and,  finding  no  error  in  the  record,  the  decree 
of  the  court  below  will  be  affirmed.  Affirmed. 


Argued  30  September;  decided  14  October,  1901. 

HECKER  v.  OREGON  RAILROAD  COMPANY. 
[66  Pac.  270 ;  23  Am.  ft  Bng.  It.  It.  Cas.   (N.  S.)   33.] 

Railboadb — Grade  Crossing — Question  fob  Juby. 

1.  Plaintiff  and  another,  familiar  with  a  railroad  crossing,  attempted  to 
cross  the  track  with  a  team  and  wagon,  and  were  struck  by  one  of  defendant's 
trains.  The  highway,  before  crossing  the  track,  ran  parallel  with  and  two 
hundred  to  three  hundred  feet  from  it  for  half  a  mile,  the  view  being  ob- 
scured at  intervals.  Some  forty  feet  from  the  crossing  the  track  could  not 
be  seen  for  several  hundred  feet  eastwardly,  the  direction  from  which  the 
men  were  approaching ;  but  from  that  point  the  view  from  the  road  was 
obscured  until  within  nineteen  feet  from  the  crossing.  On  approaching  the 
crossing,  the  men  slowed  the  team  to  a  speed  of  one  and  one  half  miles  an 
hour.  Plaintiff  testified  that  the  wagon  did  not  make  noise  enough  to  Inter- 
fere with  hearing ;  that  at  an  open  place,  some  forty  feet  from  the  track,  In 
looking  and  listening  they  stopped  the  horses  so  that  their  movements  were 
almost  imperceptible ;  that,  there  appearing  to  be  no  danger  from  the  east, 
they  looked  westward! y,  and  did  not  notice  the  train  coming  from  the  east  In 
time  to  avoid  a  collision.  Held,  In  an  action  for  damages,  that  the  question 
of  contributory  negligence  was  for  the  jury :  Blackburn  v.  Southern  Pac.  Co. 
34  Or.  215,  distinguished. 

Railroads — Negligence  in  Make-up  of  Train. 

2.  It  Is  not  negligence  per  ae  to  operate  a  train  In  the  country  districts 
with  the  tender  ahead  of  the  engine,  but  the  train  must  be  run  with  reasona- 
ble regard  to  the  rights  of  travelers  on  the  public  highways. 

Accident  at  Grade  Cbossinq — Duty  to  Look  for  Train. 

3.  An  instruction,  in  an  action  for  Injuries  received  at  a  crossing,  that 
plaintiff  was  guilty  of  contributory  negligence  if  he  did  not  look  In  each 
direction  at  such  time  and  place  as  would  enable  him  to  avoid  the  approach- 
ing train  on  defendant's  track,  was  properly  refused.  In  this  class  of  cases 
the  jury  are  ordinarily  the  judges  of  whether  there  was  contributory  negli- 
gence, and  the  instruction  requested  would  have  taken  that  question  from 
them. 

Railroads — Failure  to  Obey  Rules  as  Negligence. 

4.  A  jury  may  consider  the  rules  of  the  railroad  company  requiring  a 
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bell  to  be  rung  for  a  distance  of  a  quarter  of  a  mile  before  reaching  a  crossing 
in  determining  whether  such  precaution  was  reasonably  necessary,  and 
whether  a  failure  to  so  ring  the  bell  was  negligence  on  the  part  of  the  com- 
pany. 

From  Wasco :    William  L.  Bradshaw,  Judge. 

Action  for  personal  injuries  by  J.  J.  Hecker  against  the 
Oregon  Railroad  &  Navigation  Co.  From  a  judgment  against 
it,  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Cotton, 
Teal  &  Minor,  with  an  oral  argument  by  Mr.  Wirt  Minor. 

For  respondent  there  was  a  brief  over  the  name  of  Bennett 
&  Sinnott,  with  an  oral  argument  by  Mr.  Alfred  8.  Bennett. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

On  June  8,  1900,  the  plaintiff  and  one  Calbreath  were 
driving  in  a  westerly  direction,  along  a  public  highway,  in  a 
light,  wide-tired  wagon  drawn  by  two  horses.  The  road  runs 
substantially  parallel  with,  and  two  hundred  or  three  hundred 
feet  from,  a  railway  track,  for  perhaps  half  a  mile,  the  inter- 
vening space  being  partially  covered  by  a  growth  of  pine  trees, 
obstructing  the  view  at  intervals.  The  roads  gradually  con- 
verge, and  the  wagon  road  crosses  the  railway  track  at  grade. 
The  men  were  both  familiar  with  the  crossing,  and,  as  they 
approached  it,  slowed  down  their  team  to  a  speed  of  about  a 
mile  or  a  mile  and  a  half  an  hour,  listening  carefully  all  the 
time,  and  looking,  as  they  had  opportunity,  for  a  train  from 
the  east.  The  road  was  soft  and  sandy,  so  that  the  wagon  made 
but  little  noise,— not  enough,  according  to  the  plaintiff's  testi- 
mony, to  interfere  with  the  sense  of  hearing.  About  thirty- 
five  or  forty  feet  from  the  crossing  they  could  see  the  track 
for  several  hundred  feet  east,  but  from  here  the  view  from  the 
road  is  again  obscured  until  within  nineteen  feet  of  the  cross- 
ing. The  plaintiff  says  that  at  the  former  place  he  looked  for 
a  train,  and,  in  listening,  "so  nearly  stopped  that  you  could 
not  tell  we  were  moving."  After  thus  satisfying  themselves 
that  there  was  no  danger  from  the  east,  they  turned  their 
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attention  to  the  track  on  the  west,  which  was  first  visible  at 
the  forty-foot  point,  and  did  not  hear  or  notice  a  train  coming 
from  the  opposite  direction  until  too  late  to  avoid  the  collision 
which  caused  the  injuries  for  which  plaintiff  seeks  to  recover 
damages.  At  the  trial,  when  plaintiff  rested,  defendant 
moved  for  a  nonsuit,  which  motion  was  overruled,  and  a  ver- 
dict returned  in  plaintiff's  favor.  Prom  the  judgment 
thereon  defendant  appeals,  assigning  as  error  the  overruling 
of  its  motion  and  the  giving  and  refusal  by  the  trial  court  of 
certain  instructions. 

1.  The  principal  question  on  this  appeal  is  whether  under 
the  circumstances  the  plaintiff  was  guilty  of  such  contributory 
negligence  as  to  bar  his  recovery.  Ordinarily,  in  actions  of 
this  kind,  the  question  of  contributory  negligence  is  for  the 
jury.  The  cases  where  nonsuits  are  allowed  are  exceptions, 
and  confined  to  those  where  the  uncontradicted  facts  show  the 
omission  of  acts  which  the  law  adjudges  to  be  negligence. 
Where  the  facts  are  undisputed,  and  are  such  that  all  reason- 
able men  must  draw  the  same  conclusion  from  them,  the  court 
may  decide  the  question  as  one  of  law;  but  where  there  is  a 
controversy  as  to  the  facts,  or  where  reasonable  men  may 
fairly  differ  as  to  whether  there  was  negligence,  the  determi- 
nation of  the  matter  is  for  the  jury.  The  duty  of  a  traveler 
on  a  public  road,  approaching  a  railway  crossing  at  grade,  has 
been  so  often  declared  by  the  courts  and  text  writers  that  it 
needs  no  further  elaboration.  He  is  required  to  exercise  due 
and  ordinary  care  to  avoid  being  injured  by  a  passing  train. 
Formerly,  the  question  of  what  was  such  ordinary  care  went 
to  the  jury.  The  law  now,  however,  has  gone  beyond  this,  and 
requires  a  traveler  about  to  cross  a  railway  track  to  look  and 
listen  for  an  approaching  train,  and  a  failure  in  that  respect, 
without  reasonable  excuse,  is  considered  negligence  as  a  matter 
of  law:  Burbm  v.  Oregon  By.  &  Nav.  Co.  17  Or.  5  (17 
Pac.  5,  11  Am.  St.  Rep.  778)  ;*  McBride  v.  Northen  Pac.  R. 
Co.  9  Or.  64  (23  Pac.  814).     It  is  therefore  generally  con- 

*See  note  to  this  case :  Negligence  as  a  Question  of  Law  ;  Duty  to  Look 
and  Listen  at  hallway  Crossings. 


Oct.  1901.]     Hecker  v.  Oregon  Railroad  Co.  9 

sidered  improper  to  leave  to  the  jury  the  question  whether  a 
prudent  man  would  look  and  listen  before  crossing  a  railway 
track,  it  being  deemed  the  duty  of  the  court  to  declare  that 
failure  to  do  so  is  negligence.  To  this  extent  the  quantum 
of  care  required  is  prescribed  by  law.  In  some  jurisdictions 
the  courts  have  gone  further,  and  held  that  he  must  not  only 
look  and  listen  before  attempting  to  cross  the  track,  but  must 
stop  for  that  purpose.  But  under  the  great  weight  of  author- 
ity, while  the  failure  to  stop  may  be  evidence  of  negligence, 
and  sometimes  so  conclusive  as  to  justify  a  nonsuit,  it  is  not 
negligence  per  se,  and  is  not  required  of  the  traveler  as  a  mat- 
ter of  law :  2  Woods,  Railroads  (Minor's  ed.),  1534 ;.  3  Elliott, 
Railroads,  §  1167;  Beach,  Contrib.  Neg.  (3  ed.)  §  182;  7  Am. 
&  Eng.  Ency.  Law  (2  ed.),  430;  Judson  v.  Central  Vt.  R.  Co. 
158  N.  Y.  597  (53  N.  E.  514) ;  Lewis  v.  Long  Island  R.  Co. 
162  N.  Y.  52  (56  N.  E.  548). 

Although  it  is  negligence  for  a  traveler  not  to  look  and 
listen  for  approaching  trains  before  attempting  to  cross  a 
railway  track,  the  law  does  not  undertake  to  determine 
whether  he  shall  do  so  at  any  particular  place  or  given  dis- 
tance from  the  crossing.  It  is  only  required  that  he  shall 
look  and  listen  at  the  time  and  place  necessary  in  the  exercise 
of  ordinary  care ;  and  this  is  generally  a  question  for  the  jury, 
under  all  the  circumstances  of  the  particular  case ;  for,  as  said 
by  the  Supreme  Court  of  New  York :  *  *  If ,  in  case  of  an  acci- 
dent at  a  crossing,  it  appears  that  the  person  injured  did  look 
for  an  approaching  train,  it  would  not  necessarily  follow  as  a 
rule  of  law  that  he  was  remediless  because  he  did  not  look  at 
the  precise  place  and  time  when  and  where  looking  would  have 
been  of  the  most  advantage.  Many  circumstances  might  be 
shown  which  could  properly  be  considered  by  the  jury  in 
determining  whether  he  exercised  due  and  reasonable  care  in 
making  his  observation":  Rodrian  v.  New  Yo?'k,  N.  II.  etc. 
R.  Co.  125  N.  Y.  526,  529  (26  N.  E.  741).  See,  also  Moore 
v.  Chicago,  St.  P.  &  K.  C.  Ry.  Co.  102  Iowa,  595  (71  N.  W. 
569) ;  Cleveland,  etc.  Ry.  Co.  v.  Harrington,  131  Ind.  426  (30 
N.  E.  37) ;    Smith  v.  Baltimore  <£  0.  R.  Co.  158  Pa.  St.  82  (27 


10  Heckkr  v.  Oregon  Railroad  Co.       [40  Or. 

Atl.  847) ;  Ely  v.  Railway  Co.  158  Pa.  St.  233  (27  Atl.  970). 
Under  these  rules,  which  are  substantially  elementary,  we 
think  that  the  motion  for  a  nonsuit  was  properly  denied. 
There  was  no  such  failure  of  duty  on  the  part  of  the  plaintiff 
as  the  law  adjudges  negligence  per  se,  and  therefore  the  ques- 
tion of  contributory  negligence  was  one  of  fact,  and  for  the 
jury.  The  evidence  shows  that  he  was  looking  and  listening 
for  approaching  trains.  Whether  he  did  so  at  the  proper  time 
and  place,  and  whether,  in  order  to  do  so  effectively,  he  should 
have  stopped,  were  all  questions  for  the  jury,  and  properly 
submitted  to  them.  "All  that  this  court  can  do  is  to  lay  down 
the  general  rules,  and  to  say  that,  where'  the  facts  are  uncon- 
tested, or  the  inference  of  negligence  the  only  one  that  can  be 
drawn,  the  court  must  pronounce  the  result  as  a  matter  of  law ; 
but  where  the  facts  are  in  dispute,  or  the  inference  from  them 
open  to  debate,  they  must  go  to  the  jury":  Ely  v.  Railway 
Co,  158  Pa.  St.  233,  236  (27  Atl.  970). 

At  the  argument  considerable  reliance  was  placed  upon  i 

the  case  of  Blackburn  v.  Southern  Pac.  Co.  34  Or.  215  (55 
Pac.  225),  but  it  differs  in  very  many  respects  from  the  case 
at  bar,  and  is  not  an  authority  here.  There  a  traveler  on  a 
hard,  dry,  and  somewhat  rocky  street,  where  the  view  was 
entirely  obstructed,  attempted  to  cross  a  railway  track  at  a 
blind  and  dangerous  crossing,  without  stopping  the  noise  made 
by  his  wagon  so  that  he  could  effectively  listen  for  an  ap- 
proaching train.  Here  the  plaintiff  was  not  compelled  to  rely 
alone  upon  his  sense  of  hearing.  The  crossing  was  not  entirely 
obstructed,  but  before  reaching  it  he  could  see  the  track  at 
intervals  in  the  direction  from  which  the  train  approached. 
The  road  was  sandy  and  soft,  and  the  wagon  on  which  he  was 
riding  made  but  little,  if  any,  noise.  Under  these  facts 
reasonable  minds  might  differ  as  to  whether  he  exercised  due 
care.  The  court,  therefore,  could  not  determine  the  question, 
and  properly  referred  it  to  the  jury.  What  was  said  in  the 
Blackburn  Case  about  the  law  prescribing  the  quantum  of 
care  required  of  a  traveler  at  a  railway  crossing  was  not 
intended,  as  the  context  shows,  to  mean  that  the  courts  should 
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decide  the  question  of  contributory  negligence  in  all  cases,  but 
that  the  jury  can  no  longer  determine,  from  their  own  concep- 
tions alone,  whether  the  traveler  has  acted  as  a  careful  and 
prudent  man,  since  the  law  prescribes  certain  duties,  such  as 
looking  and  listening,  a  failure  to  observe  which  constitutes 
negligence  per  se. 

2.  The  train  which  injured  the  plaintiff  consisted  of  an 
engine  and  caboose,  and,  as  the  evidence  tended  to  show,  was 
backing  down  the  track  at  a  speed  of  forty  or  fifty  miles  an 
hour,  without  ringing  a  bell  or  giving  any  other  signal  of'  its 
approach  to  the  crossing.  The  defendant  requested  the  court 
to  charge  the  jury  that  it  was  not  negligence  to  operate  its 
train  with  the  tender  ahead  of  the  locomotive,  which  instruc- 
tion the  court  gave,  with  the  qualification,  "If  such  train  or 
cars  are  operated  prudently,  and  with  reasonable  regard  to 
the  rights  of  travelers.' '  In  our  opinion,  this  was  a  proper 
modification  of  the  charge  as  requested,  and  the  assignment  of 
error  based  thereon  is  not  well  taken. 

3.  The  defendant  also  requested  the  court  to  charge  the 
jury  that  "it  was  the  duty  of  the  plaintiff,  in  approaching  the 
track  of  the  defendant,  before  attempting  to  cross  the  same, 
carefully  to  look  in  each  direction,  in  coming  to  the  track,  for 
an  approaching  train ;  and  if  you  find  from  the  evidence  that 
plaintiff,  before  he  entered  upon  the  railroad  track  of  the 
defendant,  did  not  look  in  each  direction  for  a  train  approach- 
ing the  crossing,  or  did  not  look  in  each  direction  at  such  time 
and  place  as  would  enable  him  to  avoid  such  approaching 
train  on  the  railroad  track  of  the  defendant,  but  entered  upon 
the  track,  and  was  struck  by  a  locomotive  or  car  or  tender 
being  operated  thereon,  I  charge  you  that  this  was  contribu- 
tory negligence  on  the  part  of  the  plaintiff,  and  you  shall 
return  a  verdict  for  the  defendant.' '  The  court  gave  the 
instruction,  with  the  exception  of  the  part  italicized,  and  for 
a  refusal  to  give  the  part  excepted  error  is  assigned.  The 
instruction,  as  requested,  practically  amounted  to  a  direction 
to  find  for  the  defendant.  It  stated,  in  effect,  that,  if  plaintiff 
did  not  look  in  each  direction  for  an  approaching  train,  at  such 
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a  time  and  place  as  would  enable  him  to  avoid  such  train,  he 
was  guilty  of  contributory  negligence,  and  could  not  recover. 
Now,  if  he  had  so  looked,  he  would  necessarily  have  seen  the 
train,  and  therefore  been  guilty  of  contributory  negligence 
in  attempting  to  cross  the  track  in  front  of  it ;  so  that,  under 
the  instruction  requested,  the  plaintiff  could  not  have  recov- 
ered, because,  if  he  had  not  looked  at  the  time  and  place 
specified,  he  would  have  been  guilty  of  negligence,  and,  if  he 
had,  he  certainly  would  have  been  so  guilty.  It  is  probable 
that  he  did  not  look  in  the  direction*  from  which  the  train 
came,  at  a  place  where  he  could  have  seen  it,  in  time  to  avoid 
the  casualty.  Whether  he  was  guilty  of  negligence  in  not  so 
doing  was  for  the  jury,  and  the  court  would  not  have  been 
justified,  as  a  matter  of  law,  in  withdrawing  it  from  them. 

The  defendant  also  complains  of  the  refusal  of  the  court 
to  instruct  the  jury  that,  if  there  was  a  space  on  the  public 
road,  before  the  crossing  was  reached,  from  which  the  plaintiff 
could  have  seen  the  train  approaching,  is  was  his  duty  to  have 
looked  from  that  place,  and,  if  he  failed  to  do  so,  he  could  not 
recover.  But,  as  we  have  already  said,  the  question  as  to 
whether  he  was  negligent  in  not  looking  for  an  approaching 
train  from  the  east  at  any  given  place  was  a  question  of  fact 
for  the  jury.  The  evidence  shows  that  he  was  proceeding 
cautiously,  looking  and  listening  for  a  train.  He  was,  there- 
fore, not  acting  recklessly,  but  with  the  danger  in  mind,  and 
with  some  degree  of  care  and  prudence;  and  whether  it  was 
sufficient  was  for  the  jury,  and  not  the  court. 

4.  There  was  no  error  in  instructing  the  jury  that  they 
might  consider  the  rules  of  the  company  requiring  a  bell  to  be 
rung  for  a  distance  of  a  quarter  of  a  mile  before  reaching  the 
crossing  in  determining  whether  or  not  such  precaution  was 
reasonably  necessary,  and  a  failure  to  so  ring  the  bell 
negligence  on  the  part  of  the  company :  Wood  v.  New  York, 
C.  &  H.  R.  R.  Co.  70  N.  Y.  195;  Smithson  v.  Chicago  Qt. 
West.  Ry.  Co.  71  Minn.  216  (73  N.  W.  853). 

The  instruction  taken  from  Haines  v.  Illinois  Cent.  R.  Co. 
41  Iowa,  227,  231,  a  portion  of  which   the  court   refused  to 
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give,  was  one  of  a  series  of  instructions  approved  as  a  whole 
by  that  court;  and,  besides,  as  we  read  it,  the  portion  elimi- 
nated by  the  trial  court  would  make  the  plaintiff  guilty  of 
contributory  negligence  per  se  if  he  did  not  stop  his  team  to 
listen  for  an  approaching  train ;  and  such  is  not  the  law,  as  we 
understand  it. 

There  are  several  other  assignments  of  error,  but  they  are 
all  substantially  covered  by  what  has  already  been  said,  and 
the  judgment  is  therefore  affirmed.  Affirmed. 


Argued  30  September;  decided  14  October,  1901. 

UNITED  STATES  v.  MCCANN. 

[66  Pac   274.] 

Real  Party  in  Interest — Trustee  as  Plaintiff.  45    1(Jjj 

1.  A  person  to  whom  a  bond  is  executed  conditioned  to  pay  all  expenses 
of  performing  a  certain  contract  is  a  trustee  of  an  express  truBt,  within  the 
meaning  of  Section  29,  Hill's  Ann.  Laws,  and  is  therefore  the  "real  party  in 
interest,"  as  a  plaintiff  is  required  to  be  by  Section  27  of  HiU'B  Ann.  Laws, 
and  may  sue  on  the  bond  in  his  own  name,  without  joining  the  persons  who 
will  ultimately  receive  the  benefit  of  any  recovery :  Hewtcr  v.  Schneider,  14 
Or.  184,  cited. 

Propriety  of  Opinion  Evidence* — Damages. 

2.  Except  where  expert  testimony  is  allowable,  witnesses  must  state 
facts  only,  it  being  the  province  of  a  jury  to  draw  its  own  conclusions ;  thus, 
in  an  action  for  damages,  a  witness  should  not  be  permitted  to  give  his  opin- 
ion as  to  the  value  of  the  injury  suffered:  Burton  v.  Severance,  22  Or.  91, 
followed. 

Presumption  of  Injury  From  Error. 

3.  Where  error  affirmatively  appears,  presumably,  it  was  injurious,  and 
the  contrary  must  be  shown  to  prevent  reversal. 

From  Clatsop :    Thomas  A.  McBride,  Judge. 

This  is  an  action  brought  in  the  name  of  the  United 
States,  for  the  use  and  benefit  of  the  Clatsop  Mill  Company, 
to  recover  a  balance  alleged  to  be  due  the  mill  company  for 
lumber  furnished  to  defendants  Bulger  &  McCann,  yrho,  as 
contractors,  did  some  work  for  the  United  States  at  the  buoy 


Note. — To  the  same  effect,  see  Chan  Sing  v.  Portland,  37  Or.  68. 

— Reporter. 
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depot  near  Astoria.  The  action  is  upon  a  bond  executed  under 
and  in  pursuance  of  the  act  of  congress  approved  August  13, 
1894  (23  Stat.  c.  280,  p.  278),  which  provides  that  "any  per- 
son  or  persons  entering  into  a  formal  contract  with  the  United 
States  for  the  construction  of  any  public  building,  or  the 
prosecution  and  completion  of  any  public  work,  or  for 
repairs  upon  any  public  building  or  public  work,  shall  be 
required  before  commencing  such  work  to  execute  the  usual 
penal  bond,  with  good  and  sufficient  sureties,  with  the  addi- 
tional obligations  that  such  contractor  or  contractors  shall 
promptly  make  payments  to  all  persons  supplying  him  or 
them  labor  and  materials  in  the  prosecution  of  the  work  pro- 
vided for  in  such  contract ;  and  any  person  or  persons  making 
application  therefor,  and  furnishing  affidavit  to  the  depart- 
ment under  the  direction  of  which  said  work  is  being,  or  has 
been,  prosecuted,  that  labor  or  materials  for  the  prosecution 
of  such  work  has  been  supplied  by  him  or  them,  and  payment 
for  which  has  not  been  made,  shall  be  furnished  with  a 
certified  copy  of  said  contract  and  bond,  upon  which  said 
person  or  persons  supplying  such  labor  and  materials  shall 
have  a  right  of  action,  and  shall  be  authorized  to  bring  suit  in 
the  name  of  the  United  States  for  his  or  their  use  and  benefit 
against  said  contractor  and  sureties,  and  to  prosecute  the  same 
to  final  judgment  and  execution;  provided,  that  such  action 
and  its  prosecution  shall  involve  the  United  States  in  no 
expense."  The  complaint  alleges,  in  substance,  that  on  the 
fifth  day  of  September,  1894,  the  defendants  Bulger  &  Mc- 
Cann entered  into  a  contract  with  the  United  States  to  furnish 
all  the  labor  and  material  necessary  to  do  certain  work  in  and 
about  the  buoy  depot  near  Astoria,  and  at  the  same  time, 
with  the  defendants  Fisher  and  Fox  as  sureties,  made,  exe- 
cuted, and  delivered  to  the  plaintiff  the  bond  upon  which  this 
action  is  based,  conditioned,  among  other  things,  that  they 
would  "promptly  make  payments  to  all  persons  supplying 
them  labor  and  materials  in  the  prosecution  of  the  work;" 
that  between  the  thirteenth  of  October,  1894,  and  the  fifth  of 
January,  1895,  the  Clatsop  Mill  Company  sold  and  delivered 
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lumber  to  Bulger  &  McCann  of  the  reasonable  value  of  $671.39 
which  was  used  in  the  performance  of  their  contract,  no  part 
of  which  has  been  paid,  except  $350,  leaving  a  balance  of  $321, 
for  which  judgment  is  demanded  against  the  defendants  for 
the  use  and  benefit  of  the  mill  company. 

The  answer  admits  the  execution  of  the  bond  and  the 
furnishing  of  lumber  to  Bulger  &  McCann  by  the  mill  com- 
pany, but,  as  an  affirmative  defense,  avers,  in  substance,  that, 
prior  to  entering  into  the  contract  with  the  United  States, 
Bulger  &  McCann  contracted  with  the  mill  company  to  furnish 
all  the  lumber  necessary  therefor  on  board  a  staunch  and  sea- 
worthy scow  at  its  lumber  yard  in  the  City  of  Astoria,  as  fast 
as  it  might  be  needed,  and  in  time  to  enable  them  to  complete 
the  contract  within  two  calendar  months  from  September  15, 
1894,  and  that  the  mill  company  failed  to  comply  with  its 
agreement,  on  account  of  which  Bulger  &  McCann  'suffered 
damage,  in  this:  (1)  That  it  failed  and  neglected  to  deliver 
the  materials  within  the  time  agreed  upon,  on  account  of 
which  Bulger  &  McCann  were  delayed  thirty-three  days  in  the 
completion  of  the  work,  and  compelled  to  and  did  forfeit  to 
the  United  States  $330;  (2)  that  it  did  not  deliver  the 
materials  on  scows  as  agreed,  and  Bulger  &  McCann  were 
compelled  to  and  did  pay  a  steamboat  $78  for  carrying  a  large 
portion  of  the  lumber;  (3)  that  it  delivered  a  portion  of  the 
lumber  on  a  rotten  and  unseaworthy  scow,  to  the  damage  of 
Bulger  &  McCann  in  the  sum  of  $25 ;  and  (4)  that,  by  reason 
of  the  failure  to  deliver  the  lumber  in  time,  Bulger  &  McCann 
were  greatly  hindered  and  delayed  in  the  completion  of  the 
work,  and  required  to  employ  a  large  number  of  extra  men, 
which  otherwise  they  would  not  have  been  compelled  to  do, 
and  were  obliged  to  and  did  raft  and  transport  lumber  by 
small  boats  from  the  mill  company's  yard  to  the  works,  and 
expend  a  large  amount  of  time,  and  employ  a  large  number  of 
boats  and  laboring  men,  and  otherwise  expend  large  sums  of 
money,  aggregating  the  full  sum  of  $500,  in  which  sum  they 
were  further  damaged.  A  reply  was  filed,  putting  in  issue  the 
new  matter  alleged  in  the  answer,  and  the  trial  resulted  in  a 
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verdict  and  judgment  in  favor  of  the  defendants,  from  which 
the  plaintiff  appeals,  assigning  error  in  the  admission  of 
testimony  and  in  instructions  to  the  jury.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Messrs.  John  H.  and  Andrew  M.  Smith. 

For  respondent  there  was  a  brief  over  the  name  of  Fulton 
Bros.,  with  an  oral  argument  by  Mr.  Geo.  Clyde  Fulton. 

Mr.  Chief  Justice  Bean,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  It  is  insisted  by  the  defendants  that  the  complaint  does 
not  state  a  cause  of  action,  because  it  shows  on  its  face  that  the 
United  States  has  no  interest  in  the  subject-matter  of  the 
litigation,  or  in  the  amount  sought  to  be  recovered,  and  that 
the  action  should  have  been  brought  in  the  name  of  and  by  the 
Clatsop  Mill  Company,  the  real  party  in  interest.  The  statute 
provides  that ' '  every  action  shall  be  prosecuted  in  the  name  of 
the  real  party  in  interest, ' '  except  that '  '  an  executor  or  admin- 
istrator, a  trustee  of  an  express  trust,  or  a  person  expressly 
authorized  by  statute,  may  sue  without  joining  with  him  the 
person  for  whose  benefit  the  action  is  prosecuted":  Hill's 
Ann.  Laws,  §§  27,  29.  And  it  is  declared  that  "a  person  with 
whom,  or  in  whose  name  a  contract  is  made  for  the  benefit  of 
another,  is  a  trustee  of  an  express  trust,  within  the  meaning 
of  this  section":  Hill's  Ann.  Laws,  §  29.  Now,  the  com- 
plaint, and  the  bond  which  is  made  a  part  of  it,  show  on  their 
face  that  the  contract  between  the  defendants  and  the  United 
States  was  made  for  the  benefit  of  "all  persons  supplying" 
Bulger  &  McCann  with  "labor  and  materials  in  the  prosecu- 
tion of  the  work,"  and  therefore,  under  the  statute,  the  United 
States  is  a  trustee  of  an  express  trust,  and  an  action  on  the 
bond  may  be  maintained  in  its  name,  without  joining  with  it 
the  person  for  whose  benefit  the  action  is  prosecuted.  Mr. 
Pomeroy  says:  "Various  kinds  of  bonds  and  undertakings 
generally  required  by  statute,  and  given  to  some  designated 
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obligee,  although  showing  on  the  face  that  they  are  designed 
to  protect,  secure,  or  indemnify  other  persons,  are  also  con- 
tracts made  'with,  or  in  the  name  of,  one  person  for  the 
benefit  of  another ; '  and  although  the  party  immediately  inter- 
ested may,  in  general,  sue  in  his  own  name,  yet  the  obligee  or 
person  to  whom  the  promise  is  made  may  always,  unless  for- 
bidden by  statute,  maintain  the  action,  and  in  some  states  is 
the  only  one  who  is  permitted  to  do  so":  Pomeroy,  Code 
Rem.  (3  ed.)  §  176.  And  Mr.  Hawes  says:  "A  person  with 
whom  or  in  whose  name  a  contract  is  made  for  the  benefit  of 
another  is  a  trustee  of  an  express  trust,  and  an  action  upon 
contract  may  be  maintained  in  his  name  alone ;  but  he  is  not 
compelled  to  bring  the  action.  It  may  be  maintained  in  the 
name  of  the  cestui  que  trust":    Hawes,  Parties,  §>  32. 

The. New  York  statute  has  precisely  the  same  provisions 
upon  this  subject  as  ours.  In  Stillwell  v.  Hurlbert,  18  N.  Y. 
374,  a  deputy  sheriff  holding  an  execution  took  a  bond  running 
to  his  principal,  conditioned  to  indemnify  the  latter  and  all 
persons  assisting  him  in  the  premises,  and  it  was  held  that  an 
action  would  lie  in  the  name  of  the  sheriff  for  the  benefit  of 
the  deputy,  without  any  assignment  of  the  cause  of  action  by 
the  latter.  Harris,  J.,  in  speaking  for  the  court,  said:  "In 
respect  to  the  deputy  who  held  the  execution,  and  who  in  fact 
received  the  bond,  the  plaintiff  became  the  trustee  of  an 
express  trust.  The  obligation  was  executed  to  him  for  the 
benefit  of  his  deputy.  It  is  the  precise  case  for  which  pro- 
vision is  made  in  the  113th  section  of  the  code."  Again,  in 
Considerant  v.  Brisbane,  22  N.  Y.  389,  it  was  held  that  the 
agent  of  a  foreign  corporation  might  maintain  an  action  in  his 
own  name  upon  a  subscription  note  payable  to  him  "as 
executive  agent  of  the  company,"  although  he  had  no  personal 
interest  in  the  note,  on  the  ground  that  he  was  the  trustee  of 
an  express  trust,  and  as  such  entitled  to  bring  the  action.  In 
People  v.  Norton,  9  N.  Y.  176,  it  was  held,  before  the  code  of 
that  state  was  amended  so  as  to  include  by  its  terms  as  a 
trustee  of  an  express  trust  a  person  with  whom  or  in  whose 
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name  a  contract  is  made  for  the  benefit  of  another,  that  an 
action  was  properly  brought  in  the  name  of  the  people  on  a 
bond  given  to  the  "People  of  the  State  of  New  York"  for  the 
benefit  of  those  interested  in  a  certain  trust  estate,  the  court 
ruling  that  the  plaintiff  was  the  trustee  of  an  express  trust, 
within  the  meaning  of  the  statute  authorizing  an  action  to  be 
brought  by  such  a  trustee  in  his  own  name,  without  joining 
the  party  for  whose  benefit  it  is  prosecuted.  See,  also,  Hexter 
v.  Schneider,  14  Or.  184  (12  Pac.  668;  United  States  v.  Hcn- 
derlong,  (CO)  102  Fed.  2 ;  Weaver  v.  Trustees,  28  Ind.  112. 
We  are  of  the  opinion,  thertfore,  that  the  action  in  this  case 
was  properly  brought  in  the  name  of  the  United  States,  al- 
though it  is  probable  that  an  action  might  have  been  main- 
tained in  the  name  of  the  mill  company. 

2.  This  brings  us  to  the  consideration  of  the  assignments 
of  error.  The  bill  of  exceptions  shows  that,  after  the  plaintiff 
had  given  evidence  tending  to  support  the  issue  on  its  part,  and 
rested,  the  defendant  McCann  offered  himself  as  a  witness, 
and  testified  that  he  and  his  partner,  Bulger,  entered  into  a 
contract  with  the  United  States  to  construct  the  public  im- 
provement mentioned  in  the  complaint,  and  that  the  mill  com- 
pany agreed  to  furnish  the  lumber  necessary  therefor  so  as  to 
enable  them  to  complete  the  same  within  the  time  stipulated  in 
their  contract,  but  it  had  failed  and  neglected  to  do  so ;  where- 
upon his  counsel  had  propounded  the  following  question  to 
him:  "I  will  ask  you  how  much  you  were  damaged  by  the 
failure  of  this  mill  company  to  deliver  this  lumber  V9  to  which 
the  plaintiff  objected  on  the  ground  that  it  was  incompetent, 
and  called  for  the  opinion  of  the  witness.  The  court  overruled 
the  objection,  and  plaintiff's  counsel  excepted.  The  witness 
answered :  *  *  Well,  I  put  my  damages  at  $1,000. ' '  Thereupon 
he  was  asked  by  his  counsel:  "Not  what  you  put  it  at,  but 
what  were  your  damages  actually  ?  A.  I  put  it  at  that  much. 
Q.  How  much?  A.  $1,000.  Q.  How  much  did  the  United 
States  retain  from  you  on  account  of  the  delay  ?  A.  $330. 
Q.  I  will  ask  you  how  much  money  it  would  have  cost  you, 
and  you  would  have  been  required  to  have  expended,  in  com- 
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pleting  this  work,  had  the  lumber  been  delivered  to  you  on 
time,  so  you  would  not  have  been  delayed  in  waiting  for  it?" 
Objection  was  made  to  this  question  on  the  ground  that  it  was 
incompetent,  and  called  for  the  opinion  of  the  witness,  which 
objection  was  overruled,  and  the  witness  answered,  "I  esti- 
mated $1,150.' '  "Q.  How  much  did  it  cost  you  on  account 
of  delays  you  suffered  because  lumber  wasn't  delivered  on 
timet"  A  similar  objection  was  made  and  ruling  had  on  this 
question,  and  the  witness  answered,  " About  $600  extra." 
Counsel  for  the  plaintiff  not  only  objected  to  the  admission  of 
this  testimony,  but  moved  to  strike  it  out ;  but  the  court  over- 
ruled the  motion,  which  ruling  is  also  assigned  as  error. 

It  is  an  elementary  rule  of  evidence  that,  except  in  cases 
where  expert  opinions  or  testimony  is  competent,  a  witness 
must  state  facts,  and  not  draw  conclusions  from  them,  or  give 
opinions.  In  actions  of  this  character,  therefore,  while  a 
witness  may  state  the  facts  upon  which  the  damage  is  predi- 
cated, he  can  not  give  his  opinion  concerning  the  amount  of 
damages  resulting  from  any  given  act,  because  it  is  the  exclu- 
sive province  of  the  jury  to  assess  damages,  under  the  rules  of 
law  declared  by  the  court.  This  question  arose  in  Burton  v. 
Severance,  22  Or.  91  (29  Pac.  200),  and  that  case  is  decisive 
here.  It  was  an  action  to  recover  damages  alleged  to  have 
been  suffered  by  the  plaintiff  on  account  of  the  obstruction  by 
the  defendant  to  the  navigation  of  a  stream  in  Tillamook 
County.  Upon  the  trial,  the  plaintiff  was  permitted,  over 
defendant's  objection  and  exception,  to  answer  the  question: 
"How  much  were  you  damaged  by  reason  of  not  being  able  to 
transport  your  hay  by  scows,  and  having  to  do  it  in  the  way 
you  did  ? ' '  After  an  examination  of  the  authorities,  the  ruling 
was  held  to  be  error;  Lord,  J.,  saying:  "It  is  clear  the  evi- 
dence was  improperly  admitted,  for,  as  Dargan,  C.  J.,  said: 
'I  have  not  been  able  to  find  any  case  that  holds  the  opinions 
of  witnesses  as  to  the  quantum  of  damages  resulting  from  any 
act  competent  proof;  Montgomery  &  W.  P.  R.  Co.  v.  Varner, 
13  Ala.  185, 187." 

3.    It  is  urged  that  in  this  case  the  error  complained  of  was 
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harmless ;  but,  where  error  is  shown  by  the  record,  there  is  no 
presumption  that  it  was  rendered  harmless  or  obviated  during 
the  trial,  unless  it  so  affirmatively  appears:  Du  Bois  v. 
Perkins,  21  Or.  189  (27  Pac.  1044). 

The  other  assignments  of  error  are  based  upon  some 
remarks  of  the  trial  judge  during  the  progress  of  the  trial, 
and  on  one  clause  of  the  instructions  which  would  seem  to 
authorize  the  jury  to  take  into  consideration  items  of  special 
damage  without  the  same  having  been  specified.  But,  as  these 
questions  may  not  arise  on  another  trial,  it  is  not  necessary  to 
consider  them  at  this  time. 

Because  of  the  admission  of  improper  evidence,  the  judg- 
ment must  be  reversed,  and  a  new  trial  ordered.    Reversed. 


Argued  30  September;  decided  14  October,  1901. 

TITIiE  TRUST  COMPANY  v.  AYIiSWORTH. 

40    "551  [66  Pac.  276.] 
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Taxation — Validity  of  Lump  Assessment. 

1.  Under  Hill's  Ann.  Laws,  $  2770,  providing  that  the  assessor,  In 
making  up  the  tax  roll,  shall  place  in  separate  columns  the  names  of  persons 
taxable,  a  description  of  each  tract  to  be  taxed,  the  number  of  acres,  and  the 
full  cash  value  of  each  tract,  an  assessment  Including  land  of  another  with 
that  of  the  one  sought  to  be  charged,  is  absolutely  void  and  of  no  effect  for 
any  purpose,  even  though  the  lands  are  assessed  at  an  equal  value  per  acre : 
Strode  v.  Washer,  17  Or.  50,  applied. 

Tender  of  Penalty — Void  Assessment. 

2.  Where  an  assessment  of  property  for  taxation  Is  entirely  void  the 
owner  is  not  obliged  to  tender  any  sum  for  the  benefit  of  the  holder  of  a  tax 
title  based  on  such  assessment,  before  being  heard  to  contest  such  title,  as 
required  by  Section  2823  of  Hill's  Ann.  Laws :  Jory  v.  Palace  Dry  Goods  Co. 
30  Or.  196,  applied. 

Removing  Cloud — Tendbb  of  Tax. 

3.  Where  an  assessment  of  land  sold  for  taxes  is  void,  and  the  certifi- 
cates of  sale  are  apparently  valid  on  their  face,  equity  will  not  require  the 
render  of  any  taxes  by  plaintiff  as  a  condition  precedent  to  a  suit  to  vacate 
the  tax  certificates  as  a  cloud  on  the  title. 

From  Multnomah:    John  B.  Cleland,  Judge. 

■ 

Suit  by  the  Title  Guarantee  &  Trust  Company  against 
Caleb  A.  Aylsworth  to  remove  an  alleged  cloud  from  the  title 
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to  certain  property  and  to  quiet  plaintiff's  title  thereto.    From 
a  decree  dismissing  the  suit  plaintiff  appeals.    Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Snow  ds 
McCamant,  with  an  oral  argument  by  Mr.  Wallace  McCamant. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  Henry  H.  Northujp. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

Plaintiff  brings  this  suit  to  remove  a  cloud  from  its  title 
to  a  certain  tract  or  parcel  of  land.  The  complaint  alleges 
that  on  May  17,  1897,  Lewis  Rosenthal  was  the  owner  of  said 
tract,  at  which  time  he  died,  leaving  a  will,  whereby  he  devised 
one  half  thereof  to  his  wife,  Caroline,  and  the  other  half  to 
his  descendants,  who  held  the  title  in  fee  until  May  10,  1900, 
when  the  plaintiff  acquired  it;  that  in  March,  1898,  all  but 
five  acres  of  plaintiff's  land,  as  described  in  the  complaint, 
together  with  a  tract  of  five  acres,  the  sole  property  of  D.  V. 
Rosenthal,  a  strip  of  land  one  hundred  feet  wide,  extending 
through  plaintiff's  tract,  upon  which  the  Oregon  Railroad  & 
Navigation  Company  operated  its  railroad,  and  of  which  it  was 
the  owner  in  fee,  and  another  strip,  fourteen  and  five  tenths 
feet  in  width,  extending  across  a  portion  of  said  tract,  pre- 
viously dedicated  for  street  purposes,  were  assessed  under  a 
common  description  one  half  to  "Lewis"  Rosenthal  and  one 
half  to  the  devisees  other  than  Caroline  at  the  sum  of  $4,600 ; 
that  such  further  proceedings  were  had  on  such  assessment 
that  a  warrant  was  issued  to  the  sheriff,  by  virtue  whereof  he 
sold  the  land  so  assessed  on  the  sixteenth  day  of  December, 
1899,  to  the  defendant,  for  $99.15,  and  thereupon  issued  to 
him  a  certificate  of  sale,  which  is  one  of  the  papers  complained 
of  as  clouding  plaintiff's  title.  For  a  second  cause  of  suit 
similar  facts  are  alleged  with  reference  to  an  assessment  made 
in  March,  1899,  except  that  it  appears  that  the  Oregon  Rail- 
road &  Navigation  Company's  right  of  way  was  excepted  from 
the  description  employed  by  the  assessor.     The  sale  under  this 
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assessment  is  alleged  to  have  taken  place  December  14,  1900, 
at  which  time  the  defendant  became  the  purchaser  for  $82.59, 
and  it  is  further  alleged  that  on  December  1  the  plaintiff  filed 
with  the  board  of  county  commissioners  of  Multnomah  County 
a  statement  of  the  manner  of  the  attempted  assessment  of  said 
lands,  and  tendered  a  stated  sum  of  money  in  satisfaction 
of  all  tax  claims  against  said  property;  that  subsequent 
to  the  fourteenth  day  of  December,  1900,  the  said  board 
acted  favorably  thereon,  and  plaintiff  paid  and  the  board 
accepted  said  stated  sum  in  full  satisfaction  of  all  taxes 
assessed  against  said  land,  and  that  all  tax  claims  against 
plaintiff  were  thereby  released  and  discharged.  The  defend- 
ant interposed  a  plea  «n  abatement  in  effect  that  forty-one 
acres  claimed  by  plaintiff  in  fee  are  included  in  the  tract 
alleged  to  have  been  assessed  to  it ;  that  the  lands  upon  which 
the  assessments  were  made  were  listed  as  acreage  lands,  and 
valued  at  an  equal  sum  per  acre,  and  that  defendant  is  entitled 
to  have  forty-one-fifty-one  and  six  tenths  of  the  sum  bid  by 
him  at  such  sales  repaid  to  him,  together  with  twenty  per  cent 
thereof,  by  virtue  of  the  statute  in  such  cases  made  and  pro- 
vided, and  that  he  should  not  be  required  to  make  further 
answer  until  such  sums  were  paid  or  tendered.  To  this  plea  a 
demurrer  was  filed  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  defense,  or  to  require  an  abatement 
of  the  suit,  which,  being  overruled,  the  court  rendered  a  decree 
dismissing  the  suit,  and  the  plaintiff  appeals. 

The  appellant  insists  that  both  the  assessments  are  illegal 
and  void  for  two  reasons:  (1)  They  were  not  made  in  the 
name  of  the  owners;  and  (2)  the  land,  together  with  other 
realty,  not  the  property  of  plaintiff,  was  embraced  in  a  com- 
mon description,  and  all  assessed  at  a  lump  sum,  and,  as  it 
pertains  to  the  1899  assessment,  that  the  plaintiff  has  settled 
with  the  county  for  all  taxes  lawfully  assessable  against  said 
land.  In  the  view  we  have  taken  of  the  controversy,  it  will 
be  necessary  at  this  time  to  consider  only  the  second  ground 
of  error.  By  the  plea  in  abatement  it  is  admitted  that  the 
plaintiff's  predecessors  were  assessed  with  fifty-one  and  six 
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tenths  acres  of  land,  whereas  they  should  have  been  assessed 
with  forty-one  acres  only,  and  that  all  the  land  was  comprised 
within  a  single  description.  They  were  assessed,  therefore, 
according  to  this  statement,  with  ten  acres  that  did  not  belong 
to  them ;  but  it  is  sought  to  obviate  this  objection  by  showing 
that  the  property  was  assessed  as  acreage  lands,  and  of  equal 
value  per  acre,  by  reason  whereof  the  defendant  argues  that 
it  is  competent  for  the  court  to  abate  all  but  forty-one-fifty-one 
and  six  tenths,  and  require  the  payment  or  tender  of  the  taxes 
assessable  on  the  forty-one  acres,  together  with  the  statutory 
penalty  prescribed  where  the  tax  has  become  delinquent,  as  a 
condition  to  bringing  the  suit.  That  the  assessment  was  not 
made  in  obedience  to  statutory  requirements  there  can  be  no 
question,  and  it  is  not  contended  that  it  was.  But  it  is  urged 
that  the  defect  may  be  characterized  as  an  irregularity  merely, 
which  may  be  conceded  to  be  such  as  would  render  a  tax  deed 
illegal  and  invalid  for  the  purpose  of  passing  title,  yet  that  it 
does  not  extend  so  far  as  to  effect  the  assessment  funda- 
mentally, and  thereby  render  it  absolutely  void,  as  if  none  had 
been  made ;  and  the  case  is  rested  mainly  upon  this  distinction. 
1.  In  Strode  v.  Washer,  17  Or.  50  (16  Pac.  926),  the 
court  had  under  consideration  a  similar  assessment,  where 
the  realty  sought  to  be  charged  was  embraced  by  the  descrip- 
tion employed  with  realty  belonging  to  another  party,  and  it 
was  said  that  the  attempt  "was  wholly  futile.  It  did  not 
give  the  owner  an  opportunity  to  pay  the  tax ;  did  not  furnish 
any  basis  by  which  the  amount  assessed  upon  the  property 
could  be  ascertained.  Grouping  the  lots  with  other  lots  not 
belonging  to  the  appellant,  and  fixing  the  valuation  of  the 
whole  in  a  gross  sum  was  not  an  assessment.' '  On  rehearing 
the  court  said:  "We  are  satisfied  that  the  offer  made  at  the 
trial  to  show  that  the  lots  in  question  were  included  with  two 
other  lots  in  the  attempted  assessment  should  have  been 
allowed,  and,  if  such  proof  were  made,  the  assessment  should 
be  deemed  a  nullity;"  and  such  is  the  settled  rule  elsewhere : 
Howe  v.  People,  86  111.  288;  Crane  v.  City  of  Jajiesville,  20 
Wis.  305 ;    Hamilton  v.  City  of  Fond  du  Lac,  25  Wis.  490. 
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The  reason  assigned,  and  upon  which  the  rule  is  based,  is 
cogent,  and  affects  the  assessment  fundamentally.  A  person 
so  assessed  by  a  lump  sum  with  land  of  his  own  and  others,  by 
a  common  description,  has  no  means  of  knowing  what  part  of 
the  burden  he  should  bear,  and  consequently  is  afforded  no 
opportunity  of  discharging  his  property  from  the  lien  im- 
posed, and  protecting  his  title,  except  by  payment  of  a 
demand,  an  undefined  and  undefinable  portion  of  which  is 
neither  in  equity  nor  in  law  a  proper  charge  against  him: 
Cooley,  Taxation  (2  ed.),  400.  The  statute  requires  that  the 
assessor  in  making  up  the  roll  shall  put  down  in  separate 
columns:  (1)  The  names  of  the  taxable  persons  in  the 
county ;  (2)  a  description  of  each  tract  or  parcel  to  be  taxed, 
etc.;  (3)  the  number  of  acres  and  parts  of  an  acre,  as  near 
as  the  same  can  be  ascertained,  unless  divided  into  blocks  and 
lots;  and  (4)  the  full  cash  value  of  each  parcel  of  land 
taxed:  Hill's  Ann.  Laws,  §  2770.  This  method  prescribes, 
in  effect,  what  common  justice  would  dictate,— that  each 
person  shall  be  assessed  only  with  the  land  that  belongs  to 
him.  The  requirement  is  exclusively  for  his  benefit,  and  can 
not  be  dispensed  with.  And  where  the  lands  of  another  in  any 
considerable  proportion  are  included,  and  the  whole  are 
valued  at  a  lump  sum,  the  individual  sought  to  be  charged  is 
in  reality  not  assessed  at  all,  because  no  value  has  been  placed 
upon  his  land  and  extended  upon  the  roll,  and  he  cannot 
contribute  his  proper  share  of  the  public  revenue,  as  he  has 
not  been  advised  by  the  roll  touching  the  amount  required  of 
him.  Such  an  attempted  assessment  is  an  absolute  nullity. 
There  being  no  valuation,  the  roll  stands,  as  to  the  party  thus 
involved,  in  an  uncompleted  state.  The  assessor  has  so  per- 
formed the  duties  assigned  to  him  as  to  omit  a  vital  direction 
of  the  statute,  and  it  leaves  the  party  unassessed.  Nor  does  it 
help  the  situation  any  to  say  that  the  lands  comprised  by  the 
description  were  assessed  as  acreage  lands,  and  at  an  equal 
value  per  acre,  because  the  aasessor  has  omitted  to  assess  and 
place  a  value  upon  the  plaintiff's  land.  The  assessor  is  the 
only  officer  vested  with  authority  to  fix  and  place  values  upon 
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the  roll,  and  these  cannot  be  changed  except  by  the  board  of 
equalization.  No  other  tribunal— not  even  a  court  of  equity- 
has  any  authority  in  the  premises.  So  it  was  impossible  for 
the  lower  court,  and  is  impossible  for  this  court,  to  say  that, 
if  the  assessor  had  placed  a  separate  valuation  upon  plaintiff's 
land,  as  his  official  duty  required,  it  would  have  been  in  the 
proportion  of  forty-one-fifty-one  and  six  tenths  of  the  whole 
amount  of  land  included  by  the  description  employed,  and  to 
do  so  would  be  to  fix  a  value,  and  thereby  complete  the  assess- 
ment, instead  of  that  officer. 

2.  The  defendant  invokes  the  aid  of  Hill's  Ann.  Laws, 
§  2823,  which  provides  that  "in  any  action,  suit,  or  proceeding 
for  the  recovery  of  lands  sold  for  taxes,  except  in  cases  where 
the  taxes  have  been  paid,  or  the  land  redeemed  as  provided  by 
law,  the  defendant  or  party  claiming  to  be  the  owner  as  against 
the  holder  of  the  tax  title  must,  with  his  answer,  tender  and 
pay  into  court  the  amount  of  the  taxes  for  the  payment  of 
which  the  lands  were  sold,  together  with  interest  thereon  at 
twenty  per  centum  per  annum  from  the  date  of  the  sale  to  the 
date  of  said  tax  deed,  together  with  the  sheriff's  fees  for 
making  said  certificate  and  sheriff's  deed,  and  also  any  taxes 
the  purchaser  may  have  paid  on  said  lands,  with  interest 
thereon  from  date  of  payment  to  the  date  of  filing  said 
answer,  for  the  benefit  of  the  holder  of  said  tax  deed,  his 
heirs  or  assigns,  in  case  said  tax  title  should  fail  in  said  action, 
suit,  or  proceeding,"  claiming  that  this  is  a  suit  within  the 
meaning  of  that  section,  and  that  plaintiff  is  required  thereby 
to  tender  the  amount  of  taxes  for  which  the  land  was  sold, 
with  the  twenty  per  cent,  penalty.  Aside  from  the  statute, 
there  is  no  rule  in  equity,  or  elsewhere,  requiring  in  any  case 
the  payment  of  a  penalty,  except  it  may  be  in  the  way  of 
interest,  which  could  not  exceed  the  legal  .rate ;  and  without 
its  aid  it  is  plain  that  there  could  be  no  requirement  of  the 
payment  of  the  penalty  prescribed.  We  have  held  that  in  an 
action  at  law,  where  a  tax  deed  passed,  that,  if  the  assessment 
was  absolutely  void  for  want  of  a  sufficient  description 
whereby  to  intelligently  point  out  or  designate  the  property 
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sought  to  be  charged,  no  tender  of  the  kind  was  necessary  or 
required.  In  such  a  case  the  county  acquires  no  interest  in 
the  land  attempted  to  be  charged  with  the  tax,  and  it  could 
not,  therefore,  convey  any  interest  to  the  purchaser,  or  endow 
him  with  a  lien  thereon :  Jory  v.  Palace  Dry  Goods  Co.  30  Or. 
196  (46  Pac.  786).  It  would  seem,  therefore,  that,  the 
attempted  assessment  in  the  case  at  bar  being  a  nullity,  be- 
cause of  a  fundamental  defect,  the  statute  could  not,  with  any 
better  reason,  be  invoked  here,  conceding  that  this  is  a  suit 
within  the  purview:  Barber  v.  Evans,  27  Minn.  92  (6  N.  W. 
445). 

3.  A  further  proposition  is  advanced,  however,  that  the 
suit  cannot  be  maintained  under  general  equitable  principles 
without  first  tendering  payment  of  the  amount  of  *  taxes 
equitably  due  from  the  plaintiff.  It  is  a  salutary  principle, 
as  stated  by  Judge  Cooley  in  Albany  &  B.  Min.  Co.  v.  Auditor 
General,  37  Mich.  391,  and  quoted  with  approval  by  this  court 
in  Welch  v.  Clatsop  County,  24  Or.  452,  456  (33 Pac. 935), that 
"  equity  will  not  interfere  to  restrain  the  collection  of  public 
revenue  for  mere  irregularities.  Either  it  should  appear  that 
the  property  is  exempt  from  taxation,  or  that  the  levy  is 
without  legal  power,  or  that  the  persons  imposing  it  were 
unauthorized,  or  that  they  have  proceeded  fraudulently ;" 
and,  beyond  this,  the  party  seeking  the  specific  relief  must  also 
bring  himself  within  one  of  the  required  heads  of  equity 
jurisdiction,— as  of  fraud,  accident,  mistake,  cloud  upon 
owner's  title,  or  the  prevention  of  a  multiplicity  of  suits. 
See,  also,  Du  Page  County  v.  Jenks,  65  111.  275 ;  Wabash,  St. 
L.  &  P.  Ry.  Co.  v.  Johnson,  108  111.  11.  As  respects  the  latter 
feature,  the  plaintiff  has  brought  itself  clearly  within  the 
requirement.  It  has  shown  that  the  sheriff's  certificates  are  a 
cloud  upon  its  title.  They  are  apparently  valid  upon  their 
face,  and  it  requires  evidence  aliunde  to  disclose  their  invalid- 
ity. So  far  the  equitable  jurisdiction  has  been  appropriately 
invoked.  The  other  condition  is  also  present.  There  having 
been  no  assessment,  as  has  been  shown,  there  was  no  legal 
power  or   authority  to  levy  the  tax  and  impose  it  upon  the 
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property.  The  infirmity  complained  of  is  more  than  an 
irregularity.  It  goes  to  the  substance  of  the  assessment,  and 
it  is  impossible  for  a  court  of  equity  to  cure  it  by  extending  a 
proper  valuation ;  hence  the  rule  of  estoppel,  which  ordinarily 
applies  where  the  proceeding  is  affected  by  an  irregularity 
only,  cannot  be  called  into  requisition  here,  and  equitable 
jurisdiction  rightfully  attaches  to  remove  the  cloud  upon 
plaintiff's  title  created  by  tl\e  certificates  complained  of.  As 
sustaining  this  view,  see  Hamilton  v.  City  of  Fond  du  Lac,  25 
Wis.  490 ;  Crane  v.  City  of  Janesville,  20  Wis.  305 ;  Power  v. 
Larabee,  2  N.  D.  141,  162  (49  N.  W.  724). 

It  follows  that  there  was  error  in  overruling  the  demurrer 
to  the  plea  in  abatement  and  dismissing  plaintiff's  suit.  The 
decree  will  therefore  be  reversed,  the  demurrer  sustained,  and 
the  cause  remanded  for  such  further  proceedings  as  may  seem 
appropriate.  Reversed. 
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Argued  10  October;  decided  21  October,  1001. 

CREECY  v.  JOY. 

[66  Pac.  295.] 

Note — Pleading — Burden  of  Pboop. 

1.  An  answer  in  an  action  on  a  note,  expressly  admitting  the  execution 
of  the 'note,  and  pleading  payment  thereof  Is  a  sufficient  admission  of  its 
execution  to  dispense  with  proof  thereof. 

Joint  Note — Liability  op  Subvivor. 

2.  An  action  can  be  maintained  against  the  survivor  of  the  makers  of  a 
joint  promissory  note  without  joining  the  representatives  of  the  deceased 
maker. 

Immaterial  Variance  Between  Pleadings  and  Proofs. 

3.  There  is  not  a  material  variance  between  an  allegation  of  the  execu- 
tion of  a  joint  and  several  note  by  certain  named  persons  and  proof  of  the 
execution  of  a  joint  note  by  said  parties  and  that  one  of  the  partiee  is  dead : 
Dcnn  v.  Peters,  36  Or.  486,  applied. 

Defective  Fleadin<j — Waiver  of  Answering  Over.* 

4.  The  defect  in  the  complaint  in  an  action  on  a  note  Is  alleging  only 
the  conclusion  that  a  certain  sum  is  due,  Instead  of  stating  when  the  note 
matured,  is  waived  by  answering  over. 

From  Multnomah:    Alfred  F.  Sears,  Jr.,  Judge. 

Action  on  a  promissory  note  by  A.  T.  Creecy  against  R.  Z. 
Joy.  From  a  judgment  in  favor  of  defendant,  plaintiff 
appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  French 
cC"  Ilnfford,  with  an  oral  argument  by  Mr.  W.  S.  Hufford 

For  respondent  there  was  a  brief  over  the  name  of  Catlin 
&  Kollock. 


Note. — The  authorities  on  the  effect  of  defectively  or  inaccurately 
stating  a  cause  of  action  or  defense,  when  the  objection  is  not  made  by  motion 
or  demurrer  before  trial,  are  generally  indexed  under  the  headings,  Waiver 
by  Pleading  Over  and  Alder  by  Verdict.  As  they  are  but  different  statements 
of  one  legal  proposition,  the  court  has  often  cited  authorities  under  one  of 
these  divisions  In  support  of  the  other,  but  in  this  note  the  Oregon  cases  are 
arranged  separately. 

Waiver  of  Defect  by  Pleading  Over. 

Bowie*  v.  Doble,  11  Or.  474,  480;  Davis  v.  Wait,  12  Or.  425;  Fish  v. 
Henarie,  13  Or.  156,  165;  Olds  v.  Gary,  13  Or.  362;  Hester  v.  Schneider,  14 
Or.  184;  Hyland  v.  H  pi  and,  19  Or.  51,  58;  Anderson  v.  North  Pac.  Lumber 
Co.  21  Or.  281  ;  Drake  v.  Strorts,  24  Or.  198 :  Wilson  v.  Wilson,  26  Or.  251  ; 
Baker  City  v.  Murphy,  30  Or.  405;  Fleischncr  v.  Bank  of  McMinnville,  36 
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Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  an  action  on  a  promissory  note.  The  complaint, 
omitting  the  formal  parts,  is  as  follows:  "That  on  or  about 
the  sixteenth  day  of  June,  1893,  the  above  named  defendant 
and  one  J.  M.  Joy,  for  value'  received,  made,  executed,  and 
delivered  to  this  plaintiff  their  certain  joint  and  several 
promissory  note  in  writing,  bearing  date  June  16,  1893, 
whereby  and  wherein  the  said  R.  Z.  Joy  and  J.  M.  Joy  jointly 
and  severally  promised  and  agreed  to  pay  to  the  order  of  this 
plaintiff  the  sum  of  $165.50  in  United  States  gold  coin,  with 
interest  thereon  in  like  gold  coin  at  the  rate  of  eight  per  cent 
per  annum  from  date  until  paid ;  that  it  was  provided  in  said 
note,  and  made  a  part  thereof,  that,  in  case  of  suit  or  action 
being  instituted  to  collect  the  said  note  or  any  portion  thereof, 
the  said  R.  Z.  Joy  and  J.  M.  Joy  jointly  and  severally  prom- 
ised and  agreed  to  pay  such  additional  sum  as  the  court  might 
adjudge  reasonable  as  attorney's  fees  in  said  suit  or  action; 
that  some  time  after  the  execution  and  delivery  of  said  note 
the  said  J.  M.  Joy  died ;  that  there  is  now  due  and  owing  on 
the  said  promissory  note  from  the  said  defendant,  R.  Z.  Joy, 
to  this  plaintiff,  the  sum  of  $165.50  in  United  States  gold  coin, 
with  interest  thereon  in  like  gold  coin  at  the  rate  of  eight  per 
cent  per  annum  from  the  sixteenth  day  of  June,  1893,  and  the 
same  nor  no  part  thereof  has  been  paid ;  that  the  sum  of  $25  is 
a  reasonable  sum  to  be  allowed  plaintiff  as  attorney's  fees  in 
this  action  for  the  collection  of  the  said  note ;  that  the  plaintiff 


Or.  553 ;  Chan  Sing  v.  Portland,  37  Or.  68 ;  Currey  v.  Butcher,  37  Or.  380 ; 
Hughes  v.  McCullough,  39  Or.  372. 

Aider  of  Defective  Pleading  bt  Vebdict. 

Houghton  v.  Beck,  9  Or.  325;  Davidson  v.  Oregon  &  Cal.  R.  Co.  11  Or. 
136;  David  v.  Waters,  11  Or.  448;  Specht  v.  Allen,  12  Or.  117;  Atkin  v. 
Voolidge,  12  Or.  244;  Wciner  v.  Lee  Shing,  12  Or.  276;  Andros  v.  Childcrs, 

14  Or.  447 ;  Wilier  v.  Oregon  Ry.  &  Nav.  Co.  15  Or.  153 ;  McKay  v.  Musgrove, 

15  Or.  162 ;  Bingham  v.  Kern,  18  Or.  199 ;  Oschicander  v.  Gort,  19  Or.  513 ; 
Miller  v.  HWschoerg,  27  Or.  522 ;  Bennett  v.  Minott,  28  Or.  339 ;  Xicolai  v. 
Krimbel,  29  Or.  76 ;  Booth  v.  Moody,  30  Or.  222 ;  Balfour  v.  Day,  32  Or.  503 ; 
Hargett  v.  Beardsley,  33  Or.  at  p.  307 ;  Foste  v.  Standard  Ins.  Co.  34  Or. 
125;  Sayre  v.  Mohney,  35  Or.  141  (56  Pac.  526)  ;  Savage  v.  Savage,  36  Or. 
268 ;  Chan  Sing  v.  Portland,  37  Or.  68 ;  Roseburg  Ry.  Co.  v.  Nosier.  37  Or. 
299;     Currey  v.  Butcher,  37  Or.  380   (61  Pac.  631).  — Repobtbb. 
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is  the  owner  and  holder  of  the  said  promissory  note."  The 
answer  expressly  admits  the  execution  and  delivery  of  the  note 
in  manner  and  form  as  alleged  in  the  complaint,  but  denies 
that  the  makers  "jointly  and  severally' '  promised  to  pay  such 
additional  sum  as  the  court  might  adjudge  reasonable  as 
attorney's  fees,  or  that  there  is  "now  due  and  owing' '  on  such 
note  from  the  defendant  to  the  plaintiff  the  sum  of  $165.50, 
or  any  other  sum,  and  denies  that  $25,  or  any  other  sum,  is  a 
reasonable  attorney's  fee.  For  a  further  and  separate  defense 
it  is  alleged  that  on  the  twenty-second  of  December,  1893,  the 
defendant  paid  plaintiff  the  sum  of  $400  in  full  payment  and 
satisfaction  of  all  moneys  and  accounts  at  that  time  due  and 
owing  him.  The  reply  put  in  issue  the  material  allegations 
of  the  answer.  Upon  the  trial  the  plaintiff,  after  giving  evi- 
dence tending  to  prove  the  reasonable  value  of  the  attorney's 
fee  for  prosecuting  the  action,  rested,  when  the  defendant 
gave  evidence  tending  to  show  that  the  note  in  suit  had  been 
settled  in  December,  1893,  in  a  land  trade  with  plaintiff. 
Plaintiff  thereupon  testified  in  rebuttal,  without  objection, 
that  on  June  16,  1893,  the  defendant  and  his  father  executed 
the  promissory  note  sued  on,  and  that  it  was  not  included  in  or 
made  a  part  of  the  land  transaction,  nor  had  any  part  of  it 
been  paid,  and  it  was  due  one  day  after  date.  After  both 
parties  had  rested  the  defendant  moved  for  a  nonsuit  on  the 
ground  that  the  plaintiff  had  failed  to  give  any  evidence 
tending  to  show  when  the  note  became  due  and  payable. 
While  this  motion  was  pending  and  undisposed  of  the  plaintiff 
offered  in  evidence  a  note  which  he  claimed  to  be  the  one 
described  in  the  complaint,  and  which  conformed  in  all  partic- 
ulars to  the  allegations,  except  that  it  was  a  joint,  and  not  a 
joint  and  several,  note,  and  was  due  one  day  after  date. 
Objection  was  made  to  its  introduction,  during  the  considera- 
tion of  which  the  plaintiff  asked  permission  to  amend  his 
complaint  to  conform  to  the  proof  by  alleging  that  the  note 
sued  on  was  joint,  and  due  one  day  after  date.  The  court 
admitted    the  note  in    evidence,  but   refused  to   permit  the 
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amendment,  and  subsequently  granted  the  motion  for  a  non- 
suit, and  plaintiff  appeals. 

1.  The  cause  of  action  alleged  in  the  complaint  was,  in 
our  opinion,  admitted  by  the  answer,  and  no  proof  on  the  part 
of  the  plaintiff  was  necessary,  except  on  the  question  of  the 
attorney's  fee.  The  answer  expressly  admits  the  execution 
and  delivery  of  the  note  as  alleged ;  and  the  denial  that  there 
was  "due  and  owing* '  thereon  the  sum  of  $165.50,  or  any  other 
sum,  was  not,  in  view  of  the  affirmative  allegations  of  the 
answer,  a  denial  that  the  note  had  matured,  but,  rather  a 
denial  that  there  was  anything  owing  thereon,  for  the  reason 
that  it  had  been  paid.  The  only  issue  in  the  case,  as  we 
construe  the  pleadings,  was  made  by  the  allegation  in  the 
answer  of  payment.  The  burden  of  proof  being  thus  trans- 
ferred to  the  defendant,  a  motion  for  a  nonsuit  could  not 
properly  be  sustained  because  of  a  failure  of  proof  on  the  part 
of  the  plaintiff:    Rader  v.  McElvane,  21  Or.  56  (27  Pac.  97). 

2.  But  if  we  are  mistaken  in  our  construction  of  the 
pleadings,  and  the  question  as  to  whether  the  note  sued  on 
was  due  at  the  commencement  of  the  action  was  an  issue,  the 
note  itself,  as  well  as  the  oral  testimony  of  the  plaintiff,  given 
without  objection,  was  ample  proof  on  that  point.  It  is  true, 
the  note  offered  and  admitted  was  joint,  while  the  com- 
plaint alleges  the  one  sued  on  to  be  joint  and  several,  but 
it  is  averred  and  admitted  that  after  its  execution  one  of  the 
makers  died.  In  such  case  an  action  can  be  maintained 
against  the  survivor  alone,  without  joining  the  personal  repre- 
sentatives of  the  deceased  maker:  Pomeroy,  Code  Rem.  (3 
ed.)  §  280;  so  that  it  can  make  no  difference,  so  far  as  the. 
defendant's  liability  to  the  plaintiff  is  concerned,  whether  the 
note  was  joint  or  joint  and  several. 

3.  The  variance  in  this  regard  could  not,  therefore,  have 
misled  him  to  his  prejudice,  and,  being  immaterial,  should  be 
disregarded:  Hill's  Ann.  Laws,  §  96;  Dodd  v.  Denny,  6  Or. 
157;  Stokes  v.  Brown,  20  Or.  530  (26  Pac.  561);  Derm  v. 
Peters,  36  Or.  486  (59  Pac.  1109). 

4.  But  it  is  argued  that  the  complaint  does  not  state  facts 
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sufficient  to  constitute  a  cause  of  action,  because  it  does  not 
allege  in  terms  the  time  when  the  note  sued  on  became  due, 
and  therefore  the  judgment  should  be  affirmed.  Tested  by  a 
demurrer,  the  complaint  is  probably  defective;  but  the  de- 
fendant answered  over,  and  the  objection  was  first  made  at 
the  trial.  In  such  case  the  pleading  will  be  liberally  con- 
strued, and  will  be  aided  by  all  the  intendments  that  could  be 
invoked  after  verdict.  In  speaking  of  the  rule,  when  objec- 
tion is  made  to  the  sufficiency  of  a  pleading  for  the  first  time 
on  the  trial,  Mr.  Justice  Thayer  says:  "The  party  in  such 
case  should  be  compelled  to  resort  to  a  motion  for  judgment 
notwithstanding  the  verdict,  in  case  one  were  to  be  rendered 
against  him,  as  the  party  interposing  the  pleading  ought,  when 
it  had  not  been  demurred  to,  to  be  entitled  to  the  presump- 
tions a  verdict  in  his  favor  would  afford":  Specht  v.  Allen, 
12  Or.  117  (6  Pac.  494).  And  this  is  the  settled  law  in  this 
Now,  a  verdict  will  cure  all  mere  formal  defects  in  the  plead- 
state:  Baker  City  v.  Murphy,  30  Or.  405  (42  Pac.  133,  35 
L.  R.  A.  88) ;  Curry  v.  Butcher,  37  Or.  380  (61  Pac.  631). 
ings,  and  will  aid  a  defective  statement  of  a  good  cause  of 
action  or  defense,  although  it  will  not  cure  the  omission  of  a 
material  allegation.  "The  extent  and  principle  of  the  rule  of 
aider  by  verdict,' '  says  this  court  in  Booth  v.  Moody,  30  Or. 
222  (64  Pac.  884),  "is  that  whenever  the  complaint  contains 
terms  sufficiently  general  to  comprehend  a  matter  so  essential 
and  necessary  to  be  proved  that,  had  it  not  been  given  in 
evidence,  the  jury  could  not  have  found  the  verdict,  the  want 
of  a  statement  of  such  matter  in  express  terms  will  be  cured 
by  the  verdict,  because  evidence  of  the  fact  would  be  the  same 
whether  the  allegation  of  the  complaint  is  complete  or  imper- 
fect. But,  if  a  material  allegation  going  to  the  gist  of  the 
action  is  wholly  omitted,  it  can  not  be  presumed  that  any 
evidence  in  reference  to  it  was  offered  or  allowed  on  the  trial, 
and  hence  the  pleading  is  not  aided  by  the  verdict."  See, 
also,  upon  the  same  point,  Houghton  v.  Beck,  9  Or.  325; 
David  v.  Waters,  11  Or.  448  (5  Pac.  748) ;  Weiner  v.  Lee  Shing, 
12  Or.  276  (7  Pac.  Ill) ;    Bingham  v.  Kern,  18  Or.  199  (23 
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Pac.  182) ;  Hargett  v.  Beardsley,  33  Or.  301  (54  Pac.  203) ; 
Foste  v.  Standard  Ins.  Co.  34  Or.  125,  127  (54  Pac.  811). 
The  complaint  alleges  that  there  was  due  and  owing  on  the 
note  mentioned  therein  a  certain  sum,  and,  while  this  allega- 
tion is  perhaps  a  conclusion  of  law,  it  is  nevertheless  an 
attempt  to  state  a  material  fact.  It  is  not  an  omission  of  a 
material  allegation,  but,  rather,  a  defective  statement  thereof, 
which,  under  the  authorities  cited,  was  waived  by  answering 
over. 

The  judgment  will  be  reversed,  and  a  new  trial  ordered. 

Reversed. 


Argued  7  October;  decided  21  October,  1901. 
DEL8MAN  v.  FRIBDIiANDBR. 

[66  Pac.  297.] 

Promissory    Note — Guaranty — Demanding   Payment   of   Maker. 

1.  A  guaranty  of  payment  is  an  absolute  promise  to  pay  the  guarantied 
obligation  when  due,  no  demand  or  notice  Is  necessary  to  hold  the  guarantor, 
and  mere  passlveness  on  the  part  of  the  holder  will  not  release  the  guaran- 
tor :     Wetter  v.  Henaric,  15  Or.  28,  applied. 

Note — Contract  of  Indorsement. 

2.  An  Indorsement  by  the  payee  of  a  promissory  note  of  the  words,  "I 
hereby  guaranty  payment  of  the  within,  and  waive  demand,  notice  of  protest, 
and  protest,"  on  the  back  thereof  is  a  contract  of  Indorsement  and  not  of 
guaranty. 

Waiving  Protest — Need  of  Consideration. 

3.  Where  on  the  day  when  a  note  was  due  the  lndorsers  thereof  Blgned 
a  provision  on  the  back  of  the  note  waiving  demand,  notice  of  protest,  and 
protest,  no  consideration  was  necessary  to  uphold  such  waiver. 

Note — Pleading — Proof — Im material  Variance. 

4.  Where  in  an  action  on  a  note  an  Indorsement  was  alleged  to  have 
been  made,  and  the  note  delivered,  November  20,  k  was  competent  to  prove 
that  the  note  was  actually  delivered,  indorsed  In  blank,  In  the  previous 
August,  and  that  on  November  20  an  indorsement  of  a  waiver  of  demand  and 
notice  of  protest  was  made  on  the  note. 

From  Multnomah:    Alfred  F.  Sears,  Jr.,  Judge. 

Action  by  Joseph  Delsman  against  S.  H.  Friedlander  and 
others.  From  a  judgment  in  favor  of  plaintiff,  defendant 
Friedlander  appeals.  Affirmed. 

40  Ob.- 3. 
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For  appellant  there  was  a  brief  over  the  name  of  Bernstein 
&  Cohen,  with  an  oral  argument  by  Mr.  Alex.  Bernstein 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  liobert  C.  Wright. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

It  is  stated  in  the  complaint  that  for  value  the  defendants 
I.  W.  Baird  and  A.  M.  Baird,  on  July  19,  1893,  executed  to 
the  defendant  Friedlander  their  promissory  note  for  $1,000. 
payable  four  months  after  date;  that  on  November  20,  1893, 
the  defendants  S.  H.  Friedlander  and  John  D.  Wilcox,  for 
value  received,  indorsed  and  gaurantied  payment  of  said  note, 
wraiving  demand,  notice  of  protest,  and  protest  thereof,  and 
delivered  the  same  so  indorsed  to  this  plaintiff,  who  is  now 
the  owner  and  holder  thereof.  The  answer  of  Friedlander 
sets  up  a  discharge  by  reason  of  plaintiff's  failure  to  make 
proper  demand  and  give  notice  of  nonpayment,  and  his  delay 
and  neglect  to  seasonably  enforce  collection  while  the  defend- 
ants Baird  were  solvent.  Trial  was  had  without  a  jury,  and 
the  court  found  as  conclusions  of  fact:  (1)  That  the  note  in 
question  was  executed  in  manner  as  alleged.  (2)  "That  in 
August,  1893,  the  plaintiff  bought  said  note  from  the  defend- 
ant S.  H.  Friedlander,  and  paid  to  him  at  said  time  the  sum 
of  $900  therefor,  becoming  then  the  owner  and  holder  of  the 
note,  and  he  has  ever  since  been  such  owner  and  holder 
thereof;  that  at  that  time  said  defendants  Friedlander  and 
Wilcox  indorsed  said  note  in  blank,  and  delivered  same  to  the 
plaintiff.  (3)  That  November  20,  1893,  was  the  maturity 
and  date  of  payment  of  said  note;  that  on  said  date  the 
plaintiff,  through  his  agent,  the  United  States  National  Bank 
of  Portland,  Oregon,  requested  the  defendants  Friedlander 
and  Wilcox  to  sign  the  following  indorsement  and  guaranty, 
to  wit :  'November  20, 1893,  for  value  received,  I  or  we  hereby 
guaranty  payment  of  the  within  note,  and  waive  demand, 
notice  of  protest,  and  protest.'  (4)  That  said  defendants 
Friedlander  and  Wilcox  signed  said  above  mentioned  indorse- 
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ment  and  guaranty,  and  plaintiff  did  not  make  demand  upon 
the  makers  for  payment  of  said  note  at  its  maturity,  and  did 
not  protest  same.  (5)  That  the  only  consideration  for  said 
indorsement  and  guaranty  was  that  plaintiff  did  not  go  to  the 
trouble  and  expense  of  protesting  said  note,  which  he  would 
otherwise  have  done.  (6)  That  at  the  time  of  maturity  of 
said  note  both  the  makers  of  said  note  had  property  out  of 
which  payment  would  have  been  made,  and  both  were  finan- 
cially able  to  pay  the  same,  and  remained  so  for  nearly  three 
years  after  the  maturity  of  the  note,  but  the  plaintiff 
neglected  to  take  any  steps  to  enforce  payment  against  said 
makers  during  said  time  or  since,  except  the  commencement  of 
this  action;"  and  as  a  conclusion  of  law  that  the  defendants 
were  liable.  Judgment  having  been  entered  accordingly, 
Friedlander  appeals. 

1.  The  appellant  maintains  that  the  legitimate  deductions 
from  the  findings  of  the  court  are  that  he  is  a  guarantor,  and 
that  by  reason  of  plaintiff's  neglect  for  more  than  three  years, 
while  the  defendants  Baird  remained  solvent,  to  take  any 
steps  towards  the  collection  of  the  note,  he  is  discharged  from 
the  obligation.  Primarily,  it  may  be  stated  as  a  legal  proposi- 
tion sustained  and  established  by  the  very  great  weight  of 
judicial  opinion  that  a  guaranty  of  the  payment  of  a  note  or 
other  obligation  is  an  absolute  undertaking  to  pay  it  when 
due,  and  that  no  demand  or  notice  of  nonpayment  is  necessary 
or  requisite  to  fix  the  liability  of  the  guarantor;  and  that 
mere  passiveness  on  the  part  of  the  holder  will  not  release  such 
guarantor,  even  if  the  maker  was  solvent  at  its  maturity,  and 
thereafter  became  insolvent :  Roberts  v.  Hawkins,  70  Mich.  566 
(38  N.  W.  575) ;  Hungerford  v.  O'Brien,  37  Minn.  306  (34 
N.  W.  161) ;  Wheeler  v.  Lewis,  11  Vt.  265;  Noyes  v.  Nichols, 
28  Vt.  159,  174;  Bloom  v.  Warder,  13  Neb.  476  (14  N.  W. 
395);  Oage  v.  Merchants'  Nat.  Bank,  79  111.  62;  Penny  v. 
Crane  Bros.  Mfg.  Co.  80  111.  244;  Breed  v.  Ilillhose,  7  Conn. 
523;  City  Sav.  Bank  v.  Hopson,  53  Conn.  453  (5  Atl.  601) ; 
Baker  v.  Kelly,  41  Miss.  696  (93  Am.  Dec.  274) ;  Wright  v. 
Dyer,  48  Mo.  525;    Bank  v.  Sinclair,  60  X.  H.  100  (49  Am. 


36  Delsman  v.  Fribdlandbr.  [40  Or. 

Rep.  307) ;  Read  v.  Cutts,  7  Me.  186  (22  Am.  Dec.  184) ; 
Allen  v.  Rightmere,  20  Johns.  365  (11  Am.  Dec.  288) ;  Blair  v. 
Ward,  10  N.  J.  Eq.  119;  Clay  v.  Edgerton,  19  Ohio  St.  549  (2 
Am.  Rep.  422) ;  Bayley  v.  Hazard,  3  Yerg.  487.  And  this  court, 
so  far  as  its  adjudications  go,  is  in  harmony  with  the  doctrine : 
Weiler  v.  Henarie,  15  Or.  28  (13  Pac.  614).  The  Pennsyl- 
vania cases  are  technical.  In  Campbell  v.  Baker,  46  Pa.  243, 
it  is  held  that  a  guaranty  of  the  payment  of  the  note  "when 
due"  is  broken  by  nonpayment  at  maturity,  and  the  guarantor 
is  then  liable  upon  his  contract  to  the  creditor,  who  is  not 
bound  to  either  pursue  the  principal  or  show  his  insolvency, 
while  the  converse  is  held  where  the  language  is,  "I  guaranty 
the  payment  of  the  within  note ; ' '  thus  drawing  a  distinction 
between  an  undertaking  to  pay  at  a  definite  time  and  one  to 
pay  the  obligation  generally.  And  in  Massachusetts  the  doer 
trine  was  formerly  upheld  in  accordance  with  the  appellant's 
contention  (Oxford  Bank  v.  Haynes,  8  Pick.  423,  19  Am.  Dec. 
334) ;  but  a  later  case  has  weakened  the  authority  somewhat 
(Vinal  v.  Richardson,  13  Allen,  521),  and  the  trend  of  recent 
decisions  seems  to  be  in  one  direction  only. 

2.  This  brings  us  to  a  consideration  of  the  nature  of 
Friedlander's  undertaking,— whether  as  indorser  or  guar- 
antor. Presumably,  parties  enter  into  contracts  in  view  of  the 
law,  and,  when  terms  or  conditions  are  employed,  that  they  are 
to  serve  a  purpose.  No  demand  or  notice  being  requisite  to 
charge  a  guarantor,  a  waiver  thereof  would  have  been  idle 
ceremony  upon  the  hypothesis  that  it  was  intended  that 
Friedlander  should  enter  into  that  relation.  But,  if  the 
stipulation  of  waiver  is  considered  in  connection  with  the  idea 
that  he  was  to  become  an  indorser  only,  then  it  has  an  im- 
portant meaning,  which  has  a  significant  bearing  upon  the 
transaction.  Very  few  laymen  are  aware  of  the  technical 
sense  in  which  the  term  " guaranty' '  is  often  employed  in 
contracts,  and  more  often  they  use  it  in  its  general  sense,  as 
signifying  to  agree,  promise,  or  undertake;  and  we  are  con- 
strained, in  view  of  the  language  employed,  and  the  attending 
circumstances,  to  construe  the  undertaking  to  be  such  as  arises 
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from  an  indorsement  with  waiver  of  demand,  notice,  and  pro- 
test, and  not  as  a  guaranty.  In  this  we  are  fully  sustained 
by  Savings  Bank  v.  Fisher  (Cal.),  11  Pac.  490. 

3.  The  indorsement  is  alleged  to  have  been  made,  and  the 
note  delivered,  November  20,  1893,  but  the  findings  show  that 
the  note  was  sold  by  Friedlander,  indorsed  in  blank  by  him 
and  Wilcox,  and  delivered  to  the  plaintiff  in  August,  and  that 
there  was  simply  an  indorsement  of  the  waiver  on  November 
20,  1893,  the  day  the  note  fell  due.  Under  these  considera- 
tions the  latter  transaction  is  challenged  as  having  been  con- 
summated without  any  consideration  to  support  it.  This 
specific  transaction  was  voluntary,  no  doubt,  and  intended  to 
effectuate  merely  a  waiver  of  demand  and  notice,  which  must 
otherwise  have  been  made  on  that  day  by  the  holder,  and  no 
consideration  was  necessary  to  uphold  it. 

4.  That  the  indorsement  was  declared  upon  as  having 
been  made,  and  the  note  delivered,  on  November  20,  is  not  of 
vital  consequence,  as  it  was  competent  to  prove  the  transac- 
tions as  they  were  actually  consummated.  Friedlander  was, 
therefore,  liable  as  an  indorser,  and  this  conclusion  renders  it 
unnecessary  to  consider  the  motion  for  nonsuit,  as  it  is  based 
upon  the  hypothesis  that  he  was  a  guarantor.     Affirmed. 


Argued  2  October;  decided  21  October;  rehearing  denied  10  December,  1001. 

SCOTT  v.  LEWIS. 
[66  Pac.  290.] 

Effect  op  Notice  op  Octbtanding  Equities. 

A  purchase-money  mortgagee,  who  voluntary  releases  the  mortgage  and 
takes  a  reconveyance  of  -  the-  mortgaged  premises,  knowing,  or  having  the 
means  of  knowing,  that  the  mortgagor  has  executed  a  bond  for  title  therefor, 
takes  the  property  subject  to  the  equity  so  created,  in  the  absence  of  accident, 
fraud,  or  mistake ;  and  the  holder  of  such  a  bond  may  enforce  it  against  all 
persons  knowing  or  being  chargeable  with  notice  of  his  claims. 

From  Yamhill:    Reuben  P.  Boise,  Judge. 

Suit  by  C.  A.    Scott  against   Joseph  R.  Lewis.      From  a 
decree  in  favor  of  plaintiff,  defendant  appeals.     Affirmed. 
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For  appellant  there  was  a  brief  over  the  name  of  Cotton, 
Teal  &  Minor,  with  an  oral  argument  by  Mr.  Wirt  Minor. 

For  respondent  there  was  a  brief  over  the  name  of  Ramsey 
&  Fenton,  with  an  oral  argument  by  Mr.  William  M.  Ramsey. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  the  nature  of  a  cross  bill  to  enjoin  proceed- 
ings in  an  action  at  law  and  to  compel  the  execution  of  a  deed 
to  certain  real  property.  The  transcript  shows  that  on  April 
18,  1892,  one  James  M.  Scott  secured  the  possession  of  lots 
numbered  11,  12,  13,  14,  17,  19,  20,  21,  22,  and  25,  in  Oaks 
Fruit  Farm,  Yamhill  County,  Oregon,  containing  sixty-eight 
and  thirty  hundredths  acres,  under  a  contract  with  the  defend- 
ant, by  the  terms  of  which  he  was  to  pay  one  third  of  the  pur- 
chase price  in  six  months,  and  the  remainder  in  one,  two,  and 
three  years,  it  being  stipulated  that  upon  the  payment  of  the  first 
installment  he  was  to  receive  a  deed  to  the  premises,  and  give 
a  mortgage  thereon  to  secure  the  promissory  notes  evidencing 
the  deferred  payments,  in  pursuance  of  which  the  deed  and 
mortgage  were  duly  made  on  October  27,  1892,  and  July  25, 
1893,  respectively,  but  they  were  not  recorded  until  November 
1,  1893.  Scott  having  offered  to  give  his  son,  the  plaintiff 
herein,  five  acres  of  said  land  if  he  would  move  thereto  from 
Nebraska  and  build  a  house  thereon,  the  latter,  in  pursuance 
thereof,  made  the  journey  with  his  family  to  this  state,  where- 
upon his  father,  in  April,  1893,  gave  him  possession  of  said  lot 
20,  containing  five  and  forty-five  hundredths  acres,  upon 
which  he  erected  a  house,  barn,  and  other  buildings,  put 
down  a  sidewalk,  built  some  picket  fence,  dug  a  well,  and  set 
out  some  berries  and  fruit  trees,  expending  thereon  and  in 
traveling  about  $480 ;  and  on  April  19, 1894,  received  from  his 
father  a  bond  for  a  deed,  containing  a  covenant  to  convey  said 
lot  by  a  good  and  sufficient  deed  at  any  time  within  five  years, 
upon  the  payment  of  $25,  being  the  consideration  for  the  land 
received  in  excess  of  that  promised.  Default  having  been 
made  in  the  payment  of  said  promissory  notes,  James  M. 
Scott,  on  August  25,  1897,  executed  to  the  defendant  a  quit- 
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claim  deed  of  all  his  interest  in  said  lots,  receiving  as  a  con- 
sideration therefor  a  surrender  of  said  notes,  a  release  of  the 
mortgage,  and  an  option  to  purchase,  at  any  time  before 
January  1,  1898,  said  lots  20,  21,  and  26  of  said  tract  for  the 
sum  of  $1,100,  of  which  $300  was  to  be  paid  within  the  time 
specified,  whereupon  he  was  to  receive  a  deed  therefor,  and 
give  a  mortgage  thereon  to  secure  promissory  notes  of  $500 
and  $300,  payable  in  one  and  two  years,  respectively ;  and  it 
was  stipulated  that  upon  the  payment  of  $200  on  account  of 
the  mortgage— thus  making  a  cash  payment  of  $500— the 
defendant  was  to  release  lot  20  from  the  lien  of  said  mortgage. 
The  plaintiff  thereafter  filed  said  bond  for  a  deed  to  lot  20  for 
record,  and,  refusing  to  surrender  possession,  the  defendant 
commenced  an  action  against  him  therefor.  An  answer  was 
filed  therein,  in  which  it  was  averred  by  the  plaintiff  herein 
that  he  had  a  full  and  complete  defense  to  the  complaint  in 
equity,  but  not  in  law,  and  with  said  answer  filed  the  com- 
plaint herein,  alleging  in  part  the  facts  hereinbefore  stated, 
and  averring  that  at  the  time  defendant  accepted  said  quit- 
claim deed  he  had  full  knowledge  and  notice  that  the  plaintiff 
was  in  the  actual,  visible,  exclusive,  and  adverse  possession  of 
said  lot  20,  claiming  to  be  the  owner  thereof ;  that  within  the 
time  specified  therefor  he  tendered  to  the  defendant  the  sum 
of  $25,  and  demanded  a  deed  for  said  lot,  but,  the  defendant 
having  refused  to  comply  therewith,  he  deposited  said  sum 
with  the  clerk  for  him.  The  answer  denies  the  material  alle- 
gations of  the  complaint,  and  avers  that  the  deed  executed  by 
the  defendant  and  James  M.  Scott's  mortgage  were  simulta- 
neously delivered,  and  that  the  plaintiff  took  whatever  interest 
he  secured  in  said  lot  with  knowledge  and  notice  of  the  de- 
fendant's rights  thereto.  The  reply  having  put  in  issue  the 
material  allegations  of  new  matter  in  the  answer,  a  trial  was 
had,  resulting  in  a  decree  as  prayed  for,  and  the  defendant 
appeals. 

It  is  contended  by  defendant's  counsel  that  the  security 
given  by  James  M.  Scott  was  a  purchase-money  mortgage, 
which,  having  been  delivered  in  exchange  for  the  deed,  the  lien 
thereby  created  is  paramount  to  any  equitable  estate  in  the 
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mortgaged  premises  arising  by,  through,  or  under  the  mort- 
gagor, and  hence  the  court  erred  in  the  decree  complained  of. 
We  think  the  point   insisted  upon  is  without   merit,  for  the 
defendant,  having  intentionally  satisfied  the  mortgage,  neces- 
sarily  rendered  the  said  lots   liable  to  the  equities   imposed 
upon  them  by  the  mortgagor  while  the  legal  title  was  vested  in 
him.     If  James  M.  Scott,  for  a  valuable  consideration,  had 
conveyed  any  or  all  of  these  lots  during  the  time  he  held  the 
legal  title,  the  purchaser  thereof,  upon  recording  his  deed, 
would  have  taken  an  estate  in  the  premises  superior  to  the 
defendant's  mortgage  when  the  lien  thereof  was  discharged. 
The  object  of  recording  acts  is  to  furnish  notice  to  intending 
purchasers  of  real  property  of  the  condition  of  the  title  and  of 
the  names  of  the  persons  in  whom  it  is  vested.     Such  notice  is 
imparted,  however,  in  the  absence  of  a  recorded  deed,  if  the 
intending  purchaser  sees  a  stranger  to  the  title  in  open,  noto- 
rious, and  exclusive  occupation  of  the  premises  claimed  by 
the  pretending  vendor,  who,  from  the  record,  appears  to  hold 
the  legal  title,  and  fails  to  inquire  of  the  person  so  in  posses- 
sion what  right  he  claims  in  the  premises.     He  is  chargeable 
with  such  notice  as  a  truthful  answer  to  the  inquiry,  if  pro- 
pounded, would  elicit:    Exon  v.  Dancke,  24  Or.  110  (32  Pac. 
1045).     Equity    protects  a  parol  gift  of  land  if   the  donee, 
induced  thereby,  takes  possession  of  the  premises,  or  makes 
valuable  improvements  thereon:    Barrett  v.  Schleich,  37  Or. 
613  (62  Pac.  792) ;  Bakcrsfield,  etc.  Assoc,  v.  Chester,  55  Cal. 
98;  Irwin  v.  Dyke,  114  111.  302  (1  N.  E.  913) ;  Story  v.  Black, 
5  Mont.  26  (1  Pac.  1,  51  Am.  Rep.  37).     The  testimony  shows 
that  the  plaintiff,  induced  by  his  father's  offer  to  give  him  five 
acres  of  land  in  this  state,  moved  thereto  from  Nebraska,  and 
settled  upon  the  lot  in  question,  upon  which  he  made  valuable 
improvements,  in  pursuance  of  and  while  relying  upon  his 
father's  representation  that  he  would  give  him  a  deed  to  the 
property  if  he  would  build  a  house  thereon.     Such  a  perform- 
ance of  the  parol  agreement  would  undoubtedly  be  sufficient 
to  entitle  the  plaintiff  to  a  specific  performance  of  the  contract 
in  a  suit  instituted  for  the  purpose  against  his  father,  if  he 
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were  the  holder  of  the  legal  title :  Barrett  v.  Schlcich,  37  Or. 
613  (62  Pac.  792).  The  plaintiff  having  only  an  equitable 
estate  in  the  lot  at  the  time  his  father  executed  said  quitclaim 
deed,  it  remains  to  be  seen  whether  the  defendant's  knowledge 
of  the  plaintiff's  possession  and  improvement  of  the  lot  is 
sufficient  to  put  a  reasonably  prudent  person  upon  inquiry, 
which,  if  prosecuted  with  ordinary  diligence,  would  create  a 
presumption  that  the  search,  if  prosecuted,  would  have 
resulted  in  ascertaining  the  extent  of  the  estate  claimed  in  the 
premises.  If  this  inquiry  is  answered  in  the  affirmative,  it 
follows  that  the  contract  can  be  enforced  against  the  defend- 
ant, notwithstanding  the  plaintiff  was  in  possession  of  the  lot 
under  an  unrecorded  agreement  with  the  owner  to  purchase 
the  same :  Moss  v.  Atkinson,  44  Cal.  3 ;  Hyde  v.  Mangan,  88 
Cal.  319  (26  Pac.  180). 

James  M.  Scott,  as  plaintiff's  witness,  testifies  that  in  the 
spring  of  1896,  at  Seattle,  Washington,  he  informed  the  de- 
fendant that  his  son  had  settled  upon  said  lot,  and  that  he  had 
invested  all  the  money  that  he  possessed  in  making  the  im- 
provements thereoji;  and  the  witness,  having  paid  quite  a  sum 
on  account  of  the  purchase  of  the  lots,  requested  the  defendant 
to  execute  to  the  plaintiff  a  deed  to  lot  20,  which  he  refused  to 
do.  The  plaintiff,  as  a  witness  in  his  own  behalf,  corroborates 
his  father  in  this  respect,  saying  that  he  was  present  on  that 
occasion,  but  took  no  part  in  the  conversation.  The  plaintiff's 
wife  testifies  that  on  August  19,  1897,— about  a  week  before 
the  quitclaim  deed  was  executed,— the  defendant  visited  the 
lot  in  question,  saw  the  improvements  which  had  been  made 
thereon,  and  informed  her  that  he  expected  to  make  some 
settlement  with  her  father-in-law  in  respect  to  the  money  which 
he  owed  him,  intimating  that  he  might  accept  a  conveyance  of 
the  premises.  She  told  the  defendant  that  her  husband,  who 
was  then  absent,  had  put  all  his  money  into  the  improvements 
made  upon  the  place,  whereupon  he  informed  her  that,  if  he 
took  the  land  back,  he  would  give  them  an  opportunity  of 
retaining  their  home.  The  plaintiff,  upon  his  return,  wrote 
the  defendant  as  follows : 
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"Dayton,  Oregon,  Sept.  24,  '97. 
"Mr.  Lewis— 

"Dear  Sir:  On  returning  from  British  Columbia,  I  learn 
that  father  had  deeded  back  the  property  to  you,  and  that  I 
also  understood  from  my  wife  that  I  could  have  my  wood  or 
anything  that  we  had  individually  on  the  place.  Of  course,  I  do 
not  mean  the  buildings,  or  any  line  fences  or  permanent  fix- 
tures on  the  place.  All  that  I  thought  that  I  was  at  liberty  to 
take  was  some  wood  that  I  had  cut ;  and  I  had  borrowed  and 
bought  $250  worth  of  wire  that  I  had  strung  temporarily 
through  the  timber  to  keep  Mr.  Rowley's  stock  from  getting 
into  the  grain.  The  wire  was  not  on  the  line,  and  that  it  was 
partly  on  the  piece  of  land  that  Mr.  Rowley  had  lately  bought, 
and  partly  on  your  land.  I  had  no  thought  of  any  trouble  when 
I  took  the  wire  off,  supposing  that  I  was  at  liberty  to  take  it,  as 
over  half  the  wire  was  only  borrowed.  I  had  contemplated 
buying  lot  25,  adjoining  20  at  the  lower  end,  but  I  have  been 
informed  that  you  had  threatened  to  put  me  off  the  place. 
Let  me  hear  from  you  as  soon  as  possible,  so  that,  if  you  insist 
on  our  leaving  the  place,  I  shall  have  to  look  elsewhere  for  a 
home.  I  want  to  hear  from  you  directly;  then  I  shall  know. 
I  have  returned  the  borrowed  wire,  and  the  remaining  portion 
is  on  our  place.  If  you  want  me  to  pay  you  for  the  wire  I  can 
do  so.    Yours  respt., 

"C.  A.  Scott." 

This  letter,  having  been  received  after  the  quitclaim  deed 
was  executed,  can  have  no  effect  in  determining  the  rights  of 
the  parties,  except,  possibly,  to  show  the  plaintiff's  previous 
intention  in  respect  to  claiming  lot  20.  In  explaining  the 
contents  of  the  letter,  he  testifies  that  when  it  was  written  he 
had  no  knowledge  of  his  rights  in  the  premises.  Having 
ascertained  that  his  father  had  conveyed  all  his  interest  in  the 
lots  to  the  defendant,  and  knowing  that  he  had  no  deed  for  lot 
20,  he  may  have  reasonably  supposed  that  his  rights  therein 
were  extinguished.  While  the  maxim,  "Ignorantia  juris  non 
cxcusat,"  would  probably  bar  his  securing  the  title  to  said  lot 
by  a  suit  in  equity  against  the  defendant,  on  the  ground  of 
estoppel,  if  his  letter  had  been  received  before  his  father's 
quitclaim  deed  was  delivered  and  the  mortgage  released,  such 
result  cannot  follow  in  the  present  instance,  because  the  de- 
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fendant  neither  relied  nor  acted  upon  the  information  con- 
tained in  the  latter. 

The  testimony  shows  that  James  M.  Scott  is  a  minister  of 
the  gospel,  and  that  his  duties  kept  him  employed  in  the  State 
of  Washington,  so  that  he  never  resided  upon  said  lots,  though 
he  visited  the  premises  about  three  times  after  his  son  settled 
thereon,  remaining  a  few  days  each  time.  At  the  time  the  quit- 
claim deed  was  executed,  the  plaintiff,  though  absent,  was  in 
possession  of  all  the  other  lots  as  the  tenant  of  his  father,  but 
the  testimony  does  not  disclose  when  such  tenancy  began.  The 
plaintiff's  wife  did  not  inform  the  defendant  that  her  husband 
claimed  any  estate  in  the  premises,  nor  did  his  father  impart 
any  information  of  that  character  when  he  executed  the  quit- 
claim deed ;  and,  while  they  are  related  to  the  plaintiff,  they  do 
not  appear  to  have  been  his  agents.  The  option  having  been 
granted  to  his  father  would  seem  to  rebut  any  inference  of 
agency,  while  the  defendant's  written  agreement  to  release  lot 
20  from  the  lien  of  the  mortgage  to  be  placed  thereon,  if  the 
option  were  exercised,  tends  to  show  that  the  defendant  knew 
that  the  plaintiff  had  some  equitable  claim  thereon.  We  do 
not  understand  that  it  was  incumbent  upon  the  plaintiff's 
wife,  who  did  not  claim  to  be  the  owner  of  any  interest  in  lot 
20,  to  notify  the  defendant  of  her  husband's  claim  thereto, 
but  that,  the  defendant  having  having  found  her  in  possession 
thereof,  in  the  absence  of  her  husband,  the  duty  of  making 
inquiry  in  respect  to  any  equitable  claim  thereto  was  imposed 
upon  him.  As  was  said  by  Mr.  Justice  Cole  in  Dickey  v. 
Lyon,  19  Iowa,  544:  "A  person  who  purchases  an  estate  in 
the  possession  of  another  than  his  vendor  is,  in  equity— that  is, 
in  good  faith— bound  to  inquire  of  such  possessor  what  right 
he  has  in  the  estate.  If  he  fails  to  make  such  inquiry,  which 
ordinary  good  faith  requires  of  him,  equity  charges  him  with 
notice  of  all  the  facts  that  such  inquiry  would  disclose."  It 
will  be  remembered  that  James  M.  Scott  was  the  holder  of  the 
legal  title,  and  hence  the  plaintiff  was  a  stranger  thereto,  and 
his  possession  and  improvement  were  sufficient,  in  our  judg- 
ment, to  attract  the  attention  of  a  reasonably  prudent  man, 
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and  cause  him  to  make  inquiry,  which,  if  prosecuted,  must 
necessarily  have  resulted  in  knowledge  of  plaintiff's  equity, 
and  for  this  reason  the  defendant  is  chargeable  with  notice: 
McDougal  v.  Lame,  39  Or.  212  (64  Pac.  864). 

It  is  contended  by  defendant's  counsel  that  the  plaintiff 
does  not  offer  to  do  equity  by  paying  the  purchase  price  of  the 
land,  and  hence  the  decree  should  be  reversed.  When  plain- 
tiff's father  conveyed  his  interest  in  the  lots  to  the  defendant, 
who  voluntarily  canceled  the  mortgage,  the  legal  estate  and 
Hen  became  merged  in  him.  If,  however,  he  was  induced  by 
accident,  fraud,  or  mistake  to  cancel  the  mortgage  in  ignorance 
of  the  facts,  a  court  of  equity  would  have  restored  his  lien : 
Pearce  v.  Buell,  22  Or.  29  (29  Pac.  78) ;  Kern  v.  Hotaling,  27 
Or.  205  (40  Pac.  168,  50  Am.  St.  Rep.  710) ;  Capital  Lum. 
Co.  v.  Ryan,  34  Or.  73  (54  Pac.  1093) ;  Rumpp  v.  Gerkens, 
59  Cal.  496;  Shaffer  v.  McCloskey,  101  Cal.  576  (36  Pac! 
196).  He  had  an  opportunity  to  present  this  question,  but 
neglected  to  make  it  an  issue,  and,  having  to  failed  to  ask  for 
equitable  intervention,  and  relied  upon  the  title  conveyed  by 
the  quitclaim  deed,  it  follows  that  the  decree  is  affirmed. 

Affirmed. 


Argued  16  October;  decided  28  October;  rehearing  denied  25  November,  1901. 
KER8LAKE   t\  BROWER  LUMBER  COMPANY. 

[66  Pac.  437.] 

Estoppel — Inconsistent  Claims — Election.* 

A  litigant  will  not  be  permitted  to  assume  inconsistent  positions  in  a 
legal  proceeding,  but  must  elect  to  pursue  one  remedy  or  another ;  as,  for 
example,  a  creditor  of  an  insolvent  cannot  claim  part  of  the  fund  created 
from  the  assigned  property  and  at  the  same  time  insist  that  the  assignment 
is  void. 

Idem. 

Where  a  creditor  of  an  insolvent  wishes  to  repudiate  an  assignment  on 
the  ground  that  it  is  illegal  and  fraudulent,  he  should  apply  to  set  the  assign- 
ment aside. 


•Note. — The  question  of  the  effect  of  pursuing  one  of  several  remedies 
Is  considered  in  different  forms  in  the  notes  to  the  following  annotated  cases : 
Thoma*  v.  Jo*Un,  1  Am.  St.  Rep.  p  .629;  Fowler  v.  Bewery  Star.  Bank,  4 
L.  R.  A.  145,  10  Am.  St.  Rep.  p.  486;   Conrow  y.  Little.  5  L.  It.  A.  693:    Tcny 
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From  Multnomah:    Arthur  L.  Frazer,  Judge. 

On  June  21,  1894,  the  Brower  &  Thompson  Lumber  Com- 
pany, an  insolvent  corporation  (hereinafter  designated  as  the 
" Lumber  Company"),  conveyed  all  of  its  property,  real  and 
personal,  by  deed  and  bill  of  sale  absolute  in  form,  to  one  E. 
H.  Thompson,  in  trust,  however,  "for  the  benefit  of  all  its 
creditors,  without  any  preference  or  priority,  other  than  pro- 
vided by  law. ' '  The  declaration  of  trust  was  never  placed  on 
record,  but  Thompson  immediately  took  possession  of  all  the 
property  of  the  lumber  company,  and  continued  to  manage, 
control,  and  dispose  of  the  same  in  accordance  with  the  terms 
of  his  trust  until  he  was  removed  by  the  court  below  in  this 
suit.  After  he  had  taken  possession  of  the  property,  and  on 
August  14,  1894,  the  Latourelle  Falls  Wagon  Road  &  Lumber 
Company  (hereinafter  designated  as  the  "Wagon  Road  Com- 
pany") commenced  an  action  at  law  against  the  lumber 
company  to  recover  $4,865.63  on  an  account  accruing  prior  to 
its  deed  to  Thompson,  and  on  the  same  day  attached,  or 
attempted  to  attach,  all  the  property  conveyed  thereby.  A 
few  days  later  it  commenced  a  suit,  based  upon  such  attach- 
ment, to  set  aside  and  declare  null  and  void  the  conveyances 
from  the  lumber  company  to  Thompson,  on  the  ground  that 
they  were  made  for  the  purpose  of  hindering,  delaying,  and 
defrauding  creditors.  Although  issue  was  joined  in  that  suit 
a  short  time  after  its  commencement,  it  is  still  pending  and 
undetermined.  On  April  22,  1895,  the  wagon  road  company 
recovered  a  judgment  in  the  action  for  $2,000,  and  for  the  sale 
of  the  attached  property.  Thereafter,  and  on  the  twenty- 
third  of  August,  1895,  this  suit  was  commenced  by  certain 
judgment  creditors  of  the  lumber  company  on  behalf  of  them- 
selves and  all  other  creditors  and  stockholders  of  the  company. 
The  complaint,  after  alleging  the  deed  and  bill  of  sale  from  the 


v.Munyer,  8  L.  R.  A.  21G,  18  Am.  St.  Rep.  p.  810;  Grossman  v.  Universal 
Rubber  Co.  13  L.  R.  A.  91  ;  Mills  v.  Parkhurst,  13  L.  R.  A.  402 ;  Miller  v. 
Hyde ,  25  T,.  K.  A.  42,  42  Am.  8t.  Rep.  p.  424 ;  Agar  v.  Winslotc,  69  Am.  St. 
Rep.  p.  89;  Colby  v.  McClintock,  73  Am.  St  Rep.  p.  559. — Reporter. 
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lumber  company  to  Thompson,  and  setting  out  in  full  the 
declaration  of  trust  executed  contemporaneously  therewith, 
further  alleges  that  immediately  upon  the  execution  and 
delivery  of  such  instruments  Thompson  entered  into  and  took 
possession  of  the  property,  and  has  ever  since  kept  such 
declaration  of  trust  secret,  and  claimed  the  property  as  his 
own,  with  the  intent  and  purpose  of  hindering,  delaying,  and 
defrauding  the  creditors  of  the  lumber  company,  and  has 
colluded  with  the  president  and  secretary  thereof  for  that 
purpose;  that  he  has  disposed  of  a  large  quantity  of  lumber 
assigned  to  him  in  trust,  and  collected  debts  due  the  company, 
and  refused  to  account  to  the  creditors  therefor,  but  converted 
the  same  to  his  own  use ;  that  he  has  failed  to  file  an  inventory 
of  the  estate,  or  make  any  report  as  to  its  condition  or  value, 
or  to  give  security  for  the  faithful  performance  of  his  trust ; 
that  he  has  wasted  and  is  still  wasting  the  funds  of  the  com- 
pany, and  is  wholly  insolvent.  The  prayer  is  for  a  decree 
removing  Thompson  as  assignee,  and  for  the  appointment  of 
an  assignee  or  receiver  to  take  possession  of  the  property  of 
the  lumber  company,  and  dispose  of  the  same  under  the  orders 
of  the  court. 

Answers  were  filed,  denying  the  breaches  of  trust  by 
Thompson  alleged  in  the  complaint,  and  upon  a  hearing  in 
January,  1896,  the  court  made  an  order  removing  Thompson, 
because  of  his  previous  connection  with  the  lumber  company, 
and  appointing  Mr.  Malcolm  as  receiver,  "to  carry  out  said 
assignment. ' '  Immediately  thereafter  Thompson,  as  required 
by  the  order,  conveyed  the  trust  property  to  Malcolm,  who 
proceeded  to  sell  and  dispose  of  the  same  from  time  to  time  as 
directed  by  the  court,  and  on  the  eighteenth  day  of  September, 
1899,  filed  his  final  report  as  such  receiver.  Thereupon  the 
assignees  of  the  judgment  in  favor  of  the  wagon  road  company 
filed  a  petition  in  the  receiver  proceeding,  claiming  a  prior  and 
superior  lien  on  all  the  funds  in  the  receiver's  hands  by  reason 
of  the  levy  of  the  attachment  after  the  deed  from  the  lumber 
company  to  Thompson.  The  petition  alleges,  in  substance, 
the  commencement  of  the  action  by  the  wagon  road  company 
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against  the  lumber  company  in  August,  1894,  the  issuance 
and  levy  of  the  writ  of  attachment,  the  recovery  of  the  judg- 
ment, the  appointment  of  Mr.  Malcolm  as  receiver,  the 
amount  of  money  he  then  had  on  hand  for  distribution,  the 
insolvency  of  the  lumber  company,  and  asks  that  its  judgment 
be  paid  from  such  fund  in  preference  to  all  other  claims.  The 
prayer  of  the  petition  was  denied,  and  the  petitioners  appeal. 
Messrs.  George,  Gregory  &  Duniway,  who  were  attorneys  for 
Thompson  during  the  time  he  was  acting  as  trustee,  and  who 
rendered  some  professional  services  for  Mr.  Malcolm  after  his 
appointment  as  receiver,  also  filed  a  petition  setting  up  their 
claim,  and  asking  for  an  order  directing  the  receiver  to  pay 
the  same  out  of  the  funds  in  his  hands.  This  petition  was 
allowed  in  part  only,  and  they  also  appeal.        Affirmed. 

For  Watson  and  others,  intervenors,  there  was  a  brief  over 
the  name  of  Watson  &  Beekman,  with  an  oral  argument  by 
Mr.  Edward  B.  Watson. 

For  George  and  others,  intervenors,  there  was  a  brief  over 
the  name  of  George,  Gregory  &  Duniway,  with  an  oral  argu- 
ment by  Messrs.  Ralph  R.  Duniway  and  Wm.  M.  Gregory. 

Mr.  Chief  Justice  Bean,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  The  assignees  of  the  wagon  road  company  claim  a 
preferred  lien  on  the  fund  in  the  hands  of  the  receiver  by 
virtue  of  the  attachment  of  August  14,  1894,  and  in  support 
thereof  insist  that  the  prior  deed  or  assignment  to  Thompson 
was  illegal  and  void,  because  (1)  it  was  not  a  statutory  assign- 
ment for  the  benefit  of  creditors;  (2)  it  was  not  assented  to 
by  the  wagon  road  company,  and  therefore  not  binding  on  it ; 
and  (3)  it  was  made  for  the  purpose  of  hindering,  delaying, 
and  defrauding  creditors.  But,  as  we  understand  the  law, 
none  of  these  objections  can  be  urged  by  the  petitioners  in  this 
proceeding.  They  can  not  claim  the  benefit  of  a  fund  derived 
under  a  deed  of  assignment,  and  at  the  same  time  insist  that 
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such  deed  is  illegal  and  void.  The  rule  is  that  one  who  wishes 
to  repudiate  an  assignment  or  trust  deed  on  that  ground  must 
bring  an  appropriate  proceeding  for  that  purpose,  instead  of 
claiming  the  fund  thereunder:  "In  the  case  of  a  voluntary- 
assignment,  ' '  observes  Mr.  Chancellor  Walworth,  "where 
the  assignor  creates  his  own  trusts,  a  creditor  who  comes 
in  to  claim  a  share  of  the  fund  under  it  must  be  content 
to  take  such  share  of  it  as  the  assignor  intended  to  give  him. 
and  can  not  claim  that  which  was  intended  to  be  given  to  the 
assignees  in  trust.  A  creditor  of  the  assignor,  whether  pro- 
vided for  by  the  assignment  or  not,  who  wishes  to  repudiate 
the  trusts  of  the  assignment  on  the  ground  that  they  are  illegal 
and  a  fraud  upon  the  honest  creditors  of  the  assignor,  must 
apply  to  set  aside  the  assignment  as  fraudulent  and  void 
against  him  as  a  creditor,  instead  of  coming  in  under  the 
assignment  itself  as  a  preferred  creditor  or  otherwise" :  Pratt 
v.  Adams,  7  Paige,  615,  641.  And  Mr.  Chief  Justice  Gibson 
says:  "The  books  are  full  of  cases  which  show  that  a  party 
shall  not  contest  the  validity  of  an  instrument  from  which  he 
draws  a  benefit,  nor  affirm  it  in  part  and  disaffirm  it  in  part" : 
Irwin  v.  Tabb,  17  Serg.  &  R.  419.  See,  also,  Frierson  v. 
Branch,  30  Ark.  453;  Adler-Goldman  Commission  Co.  v. 
People's  Bank,  65  Ark.  380  (46  S.  W.  536);  O'Bryan  v. 
Glenn,  91  Tenn.  106  (17  S.  W.  1030,  30  Am.  St.  Rep.  862) ; 
McLaughlin  v.  Park  Citxj  Bank,  22  Utah,  473  (63  Pac.  589). 
The  reason  of  this  rule  is  that  a  creditor  is  not  entitled  to  two 
inconsistent  and  adverse  rights.  He  is  required  to  elect  which 
one  he  will  adopt,  and  the  election  of  one  is  necessarily  the 
rejection  of  the  other.  So  that  neither  the  wagon  road  com- 
pany nor  its  assignees  are  entitled  to  claim  the  benefit  of  the 
proceeds  of  property  acquired  and  disposed  of  under  the  deed 
of  trust  from  the  lumber  company  to  Thompson,  and  at  the 
same  time  deny  the  validity  of  the  deed. 

But  it  is  argued  that  they  are  not  making  such  a  claim,  and 
that  the  suit  in  which  Malcolm  was  appointed  receiver  was  in 
the  nature  of  a  creditors'  bill  to  set  aside  and  avoid  the  deed 
from  the  lumber  company  to  Thompson,  and  such  was  the 
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effect  of  the  order  removing  Thompson  and  appointing  Mal- 
colm, thereby  giving  a  preference  to  the  prior  attachment  of 
the  wagon  road  company.  But  there  are  no  allegations  in  the 
complaint  or  findings  by  the  court  upon  which  such  an  argu- 
ment can  be  based.  The  plaintiffs  did  not  seek  to  avoid  the 
transaction  between  the  lumber  company  and  Thompson,  but 
to  enforce  them.  Their  complaint  contains  no  allegations 
upon  which  a  decree  setting  aside  the  deed  could  be  based,  it 
simply  charges  Thompson  with  repudiating  his  trust  and  vio- 
lating his  duties  as  a  trustee,  and  for  that  reason  asks  that  he 
be  removed,  and  some  suitable  person  appointed  to  carry  out 
the  trust ;  and  such  was  the  decree  of  the  court.  The  assign- 
ment to  Thompson  was  recognized  as  valid  by  all  the  parties 
to  the  proceedings  and  by  the  court.  It  is  true,  the  court  made 
a  finding  that  the  property  theretofore  transferred  to  him  was 
in  equity  the  property  of  the  company,  and  that  he  had  no 
beneficial  interest  therein ;  but  it  did  not  find  that  the  transac- 
tion was  illegal,  fraudulent,  or  void,  nor  did  it  render  any 
decree  to  that  effect.  On  the  contrary,  the  decree  appointing 
Malcolm  as  receiver  recognizes  the  validity  of  the  trust  deed 
or  assignment,  and  appoints  him  to  carry  out  its  provisions. 
The  money  in  the  hands  of  the  court  for  distribution  when  the 
decree  appealed  from  was  entered  was  received  in  pursuance 
of  such  decree,  and  it  is  not  open  to  any  of  the  parties  seeking 
to  share  in  such  distribution  to  question  in  this  proceeding  the 
validity  of  the  deed  to  Thompson. 

The  only  question  presented  by  the  appeal  of  Messrs. 
George,  Gregory  &  Duniway  was  the  amount  to  which  they 
were  entitled  as  attorneys,  and,  as  the  trial  court  was  in  a 
better  position  than  this  court  to  determine  that  question,  we 
are  not  disposed  to  disturb  its  findings.  The  decree  of  the 
court  below  will  therefore  be  affirmed,  the  costs  of  this  appeal 
to  be  paid  out  of  the  surplus  remaining  in  the  hands  of  the 
receiver  after  the  claims  allowed  by  the  court  below  have  been 
satisfied.  Affirmed. 

40  Ob.— 4. 
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;  47    in  Invalid  Stbbbt  Assessments — Construction  op  Curative  Act. 

1.  Section  156  of  the  Portland  Charter  of  1898  (Laws,  1898,  pp.  101, 
163),  providing  that,  If,  on  the  completion  of  any  street  Improvement,  when 
the  cost  thereof  is  declared  by  the  common  council  to  be  a  charge  on  the 
adjacent  property,  any  assessments  levied  to  defray  the  cost  thereof  are  ad- 
judged to  be  invalid,  the  city  may  bring  actions  against  the  owners  of 
abutting  property  on  which  the  cost  of  such  Improvement  might  be  charged, 
and  recover  the  cost  of  such  improvement,  was  not  intended  to  and  does  not 
in  and  of  itself  cure  or  confirm  defective  assessments,  but  was  intended  to 
afford  a  new  remedy  for  the  enforcement  of  assessments  that  have  been 
judicially  declared  void,  and  only  such  are  affected. 

Act  Curing  Void  Assessments — Dub  Process  of  Law. 

2.  An  act  providing  that,  after  an  assessment  tor  a  public  improvement 
has  been  adjudged  void  the  municipality  may  maintain  an  action  against  the 
owners  of  the  property  assessed,  is  not  a  taking  of  property  without  due 
process  of  law,  for  the  parties  affected  are  allowed  a  day  and  time  to  be  heard 
on  the  right  and  manner  of  assessment. 

Res  Judicata. 

3.  A  decree  declaring  void  an  assessment  for  a  public  improvement  is 
not  a  bar  to  a  subsequent  action  or  suit  by  the  municipality  to  collect  the 
cost  of  the  work  from  the  property  benefited. 

From  Multnomah:    John  B.  Cleland,  Judge. 

Suit  by  E.  A.  Thomas  and  others  against  the  City  of  Port- 
land and  others.  From  a  decree  in  favor  of  the  plaintiffs,  the 
defendants  appeal.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of  Joel  M. 
Long,  City  Attorney,  and  Ralph  It.  Duniway,  with  an  oral 
argument  by  Mr.  Duniway. 

For  respondents  there  was  a  brief  over  the  names  of  Wm. 
M.  Gregory  and  Geo.  Gordan  Gammons,  with  an  oral  argu- 
ment by  Mr.  Gregory. 

Mr  Justice  Wolverton  delivered  the  opinion. 

In  March,  1898,  the  common  council  of  the  City  of  Port- 
land by  ordinance  declared  it  expedient  and  necessary  to 
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repair  Corbett  Street  from  the  westerly  line  of  Hood  Street 
to  the  north  line  of  Bancroft  Avenue,  and  directed  that  the 
cost  of  such  repair  be  assessed  upon  the  adjacent  property. 
The  nature  of  the  work  undertaken,  however,  was  not,  as  a 
matter  of  fact,  a  repair,  but  an  original  improvement.  This 
is  conceded  by  the  appellants,  and  the  case  is  presented  upon 
that  hypothesis.  Subsequently  the  common  council  proceeded 
to  make  the  improvement  without  the  petition  of  property 
owners  prescribed  by  section  98  of  the  city  charter  of  1893 
(Laws,  1893,  pp.  777,  842),  assessed  the  abutting  property 
with  the  cost  of  the  improvement,  and  had  a  statement  thereof 
entered  in  the  docket  of  city  liens.  Warrants  having  been 
thereafter  issued,  directing  the  collection  by  levy  and  sale  of 
the  property  involved,  this  suit  was  instituted  to  restrain  pro- 
ceedings thereunder,  and  to  declare  the  assessments  void.  A 
general  demurrer  to  the  complaint  having  been  overruled,  the 
defendants  answered,  alleging  a  ratification  of  the  acts  of  the 
common  council  in  making  such  assessments,  by  virtue  of  the 
provisions  of  section  156  of  the  charter  of  the  City  of  Port- 
land, as  adopted  by  the  legislative  assembly  October,  1898 
(Laws,  1898,  pp.  101,  163),  thereby  barring  the  further  prose- 
cution of  the  suit.  A  decree  having  been  rendered  in  accord- 
ance with  the  prayer  of  the  complaint,  the  defendants  appeal. 
1.  It  is  urged  in  their  behalf  that  this  section  of  the 
charter  of  1898,  ex  proprio  vigore,  cures,  ratifies,  and  confirms 
the  assessments  complained  of,  and  therefore  renders  the 
absence  of  the  petition  of  no  avail  to  the  plaintiffs.  If  they 
are  right,  the  question  could  as  well  be  determined  on  the 
demurrer  as  upon  the  answer,  as  the  proceedings  must  have 
been  held  validated  on  demurrer  with  respect  to  the  attending 
infirmity,  which  it  is  admitted  would  otherwise  render  the 
assessment  void,  and  consequently  no  suit  would  lie  to  nullify 
them.  Tersely  stated,  so  far  as  the  section  has  a  bearing  here, 
it  provides  that  if,  upon  the  completion  of  any  street  improve- 
ment, etc.,  when  the  cost  thereof  is  declared  by  the  common 
council  to  be  a  charge  upon  the  adjacent  property,  any  assess- 
ment or  *  assessments   levied  to    defray  the  cost   thereof  are 
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found  or  adjudged  to  be  invalid  because  of  defects,  jurisdic- 
tional or  otherwise,  occurring  in  any  stage  of  the  proceedings, 
the  city  is  empowered  to  bring  actionsvagainst  the  owner  or 
owners  of  abutting  property  upon  which  the  cost  of  such 
improvement,  etc.,  might  or  could  be  charged  and  imposed 
under  the  provisions  of  the  act,  and  recover  the  cost  of  such 
improvement,  etc.,  property  chargeable  thereunder  to  the 
several  parcels  of  land  involved.  This  has  relation  to  assess- 
ments made  under  the  charter  of  1898.  A  similar  provision 
is  made  in  relation  to  assessments  levied  under  prior  charters, 
except  that  the  amount  recoverable  is  the  proportion  of  the 
cost  theretofore  charged  to  the  several  parcels  of  land  in- 
volved. There  is  here  no  validation  of  the  assessments  as 
made  by  the  common  council,  so  that  the  same  may  be  enforced 
in  the  manner  pointed  out  by  the  charter,  notwithstanding 
any  irregularity  attending  their  consummation ;  but  in  the 
section  under  consideration  the  purpose  is  patent  to  treat  as 
effective  the  finding  or  adjudication  of  invalidity,  and  to 
provide  an  entirely  new  remedy,  in  which  the  defects  attend- 
ing the  assessment  may  be  disregarded. 

It  would  not  be  competent  for  the  legislature  to  validate 
such  an  assessment,  notwithstanding  an  adjudication  of  a 
court  declaring  it  a  nullity,  and  thus  permit  it  to  be  enforced 
in  the  manner  pointed  out  by  the  charter,  through  the  issuance 
of  a  warrant  and  levy  and  sale  of  the  property  thereunder. 
A  statute  which  operates  to  annul  or  set  aside  the  final  judg- 
ment of  a  court  of  competent  jurisdiction,  and  to  disturb  or 
defeat  rights  thus  vested,  is  inoperative  and  void.  By  reason 
of  the  distribution  of  powers  under  the  constitution,  assigning 
to  the  legislature  and  the  judiciary  each  its  separate  and  dis- 
tinct functions,  one  department  is  not  permitted  to  trench 
upon  the  functions  and  powers  of  the  other.  As  Chief  Justice 
Bigelow  observed  in  Denny  v.  Mattoon,  2  Allen,  361,  378 
(79  Am.  Dec.  784) :  "It  is  the  exclusive  province  of  courts  of 
justice  to  apply  established  principles  by  rendering  judgments 
and  executing  them  by  suitable  process.  The  legislature  have 
no  power  to  interfere  with  this  jurisdiction  in  such  manner  as 
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to  change  the  decision  of  cases  pending  before  courts,  or  to 
impair  or  set  aside  their  judgments,  or  to  take  cases  out  of  the 
settled  course  of  judicial  proceeding.  It  is  on  this  principle 
that  it  has  been  held  that  the  legislature  have  no  power  to 
grant  a  new  trial  or  direct  a  rehearing  of  a  cause  which  has 
been  judicially  settled  *  *•  *  A  fortiori,  an  act  of  the 
legislature  cannot  set  aside  or  annul  final  judgments  or  de- 
crees. This  is  the  highest  exercise  of  judicial  authority." 
But  we  need  not  pursue  this  special  subject  further,  as  the  law 
was  so  declared  by  this  court  in  Nottage  v.  City  of  Portland, 
35  Or.  539,  556  (58  Pac.  883,  76  Am.  St.  Rep.  513),  and  the 
section  under  discussion  held  not  to  be  obnoxious  to  the  rule. 
Statutes  relating  to  the  validation  and  curing  of  assessments 
and  tax  proceedings  have  become  quite  common,  and  the  modes 
adopted  for  effectuating  the  purpose  are  as  diverse,  almost,  as 
the  statutes  themselves,  the  legislation  being  formulated  and 
directed  to  meet  the  emergencies  as  they  arose;  and  it  may 
be  said  of  such  legislation,  it  being  remedial  in  its  character, 
that  it  has  generally  received  a  liberal  construction,  with  a 
view  of  giving  it  substantial  effect.  Perhaps  the  most  general 
form  of  curative  legislation  is  to  adopt  a  scheme  of  reassess- 
ment. This  may  apply  generally,  or  be  directed  to  specific 
cases.  Such  reassessments  are  usually  intrusted  to  the  officers 
whose  duty  it  was  to  make  the  assessment  in  the  first  instance. 
But  the  duty  is  not  infrequently  assigned  to  different  and 
distinct  bodies  or  functionaries,  and  even  the  legislature  itself 
has  made  the  curative  assessment:  Cooley,  Taxation  (2  ed.), 
309;  Schenley  v.  Commonwealth,  36  Pa.  29,  56  (78  Am.  Dec. 
359) ;  Bichman  v.  Supervisors,  77  Iowa,  513  (42  N.  W.  422, 
4  L.  R.  A.  445,*  14  Am.  St.  Rep.  308**) ;  In  re  Van  Antwerp, 
56  N.  Y.  261 ;  Tifft  v.  City  of  Buffalo,  82  N.  Y.  204 ;  Frederick 
v.  City  of  Seattle,  13  Wash.  428  (43  Pac.  364) ;  City  of  Em- 
poria v.  Norton,  13  Kan.  569;  Mattingly  v.  District  of 
Columbia,  97  U.  S.  687 ;  State  ex  rel.  v.  City  of  Newark,  34 
N.  J.  Law,  236. 


•See  briefs  of  counsel  in  full. 

••See  note,  Construction  of  Curative  Acts. 
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The  rationale  upon  which  such  curative  legislation  pro- 
ceeds is  that  there  has  been  a  futile  attempt  to  levy  an  assess- 
ment, where  the  parties  affected  are  in  justice  and  in  equity 
bound  to  contribute  to  the  public  demand,  and  that  they  ought 
not  to  be  permitted  to  escape  the  burden  by  reason  of  some 
oversight  or  nonobservance  of  the  prescribed  mode  of  proceed- 
ing in  the  first  instance,  where  the  irregularities  do  not  extend 
to  an  act  or  omission  that  the  legislature  is  without  power  to 
authorize  primarily.  In  all  such  cases  the  legislature  may 
prescribe  a  new  remedy,  so  as  to  require  payment,  when  justice 
and  equity  demand  it.  As  was  said  by  Mr.  Chief  Justice 
Dixon  in  Mills  v.  Chaleton,  29  Wis,  400  (9  Am.  Rep.  578) ; 
"The  taxing  power,  when  acting  within  its  legislative  sphere 
and  unrestrained  by  positive  constitutional  provision,  is  a  far- 
reaching  and  unlimited  power,  which  knows  no  stopping  place 
nor  moderation  of  force  until  it  has  accomplished  the  purpose 
for  which  it  exists,  namely,  the  actual  enforcement  and  collec- 
tion of  the  tax.  It  moves  constantly  forward  to  its  object 
until  that  is  accomplished,  and,  if  turned  aside  by  any  obsta- 
cles or  impediments,  may  return  again  and  again  to  the  same 
tax  or  assessment,  until,  the  way  being  clear,  the  tax  is  paid  or 
the  assessment  collected/ '  In  the  exercise  of  this  power  the 
legislature  may  revise  or  validate  retrospectively  all  tax  pro- 
ceedings that  Jt  might  have  authorized  prospectively,  and  it 
may  cure  defects  and  render  immaterial  statutory  require- 
ments that  it  could  have  dispensed  with  in  the  first  instance. 
Beyond  this  it  cannot  go,  and  all  acts  intended  as  curative, 
where  it  is  without  power  or  authority  to  devise  the  mode  and 
direct  an  assessment  primarily,  are  without  validity.  Now,  by 
the  express  terms  of  section  156  (Laws,  1898,  pp.  101,  163), 
it  is  without  application  until  the  assessment  is  found  or 
adjudged  to  be  invalid,  and  it  was  not  intended  to  validate 
wherever  or  whenever  an  irregularity  existed,  and  thus  relieve 
the  authorities  from  an  observance  of  the  charter  provisions 
relative  to  street  improvements  and  assessments.  The  clear 
purpose  of  the  section  was  undoubtedly  to  afford  a  remedy 
where  the  regularly  prescribed  assessments  have  been  nulli- 
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fied,  and  in  no  other  event  can  it  have  application.  It  being 
assumed  by  the  legislature,  as  it  had  the  right  to  do,  that  the 
parties  involved,  although  not  bound  by  the  letter  of  the  law 
to  pay  the  demand  assessed  upon  their  property,  yet,  notwith- 
standing, they  were  in  justice  and  equity  obligated  to  that  end, 
it  has  devised  and  prescribed  a  new  remedy,  which  is  not  by 
the  issuance  of  a  warrant  upon  the  original  assessment,  and 
levy  and  sale  thereunder,  but  by  an  action,  so  denominated, 
in  the  circuit  court,  where  all  interested  parties  might  be 
brought  before  it  and  the  lien  established  and  enforced  by 
decree. 

2.  The  new  remedy  prescribed  may  be  said  to  be  in  the 
nature  of  a  reassessment,  although  all  the  f ormalties  required 
by  the  original  assessment  are  not  prescribed  or  required  to 
be  observed:  (see  In  re  Van  Antwerp,  56  N.  Y.  261),  but  the 
parties  interested  are  given  their  day  in  court,  and  an  oppor- 
tunity to  be  heard  upon  all  questions  of  legislative  power  and 
jurisdiction,  so  that  they  are  not  deprived  of  any  rights  or 
property  without  due  process  of  law.* 

Nor  is  it  a  valid  objection  to  invoking  the  remedy  that  the 
property  has  changed  hands  in  the  meantime:  Tollman  v. 
City  of  Janesville,  17  Wis.  73. 

Thus  it  seems  to  us  that  a  proper  construction  of  section  156 
precludes  the  idea  that  it  operates  to  cure  all  irregular  assess- 
ments at  once,  and  as  against  the  authority  of  the  courts  to 
decree  them  void,  but  that  it  is  without  application  until  they 
have  been  found  or  adjudged  to  be  invalid,  at  which  time  it 
becomes  operative,  as  affording  a  new  and  more  effective 
remedy  for  the  enforcement  of  an  equitable  obligation.  In  this 
view,  the  section  does  not  constitute  a  bar  to  the  jurisdiction  of 
a  court  of  equity  to  annul  the  original  assessment :  Nottage  v. 
City  of  Portland,  35  Or.  539  (76  Am.  St.  Rep.  513,  58  Pac. 
883),  does  not  impinge  upon  this  construction,  nor  is  it  author- 
ity for  defendants'  contention.  There  an  action  had  been 
instituted  to  recover  from  the  city  a  sum  of  money  paid  to  it 


•Nona. — Constitution  of  the  United  States,  Fifth  Amendment. 
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by  an  abutting  owner  under  an  assessment  that  had  been  sub- 
sequently nullified  by  an  adjudication  of  the  court.  The 
question  was  whether  section  156  afforded  a  defense  to  the 
action,  and  it  was  held  that  it  did.  The  adjudication  of  in- 
validity had  preceded  the  action,  and  the  condition  existed 
that  gave  it  operation.  It  was  not  determined  that  the  effect 
of  the  section  was  to  ratify  and  confirm  the  assessment  so  as  to 
validate  it  at  once  and  effectually  for  all  purposes,  but  that  the 
answer  of  the  city,  setting  up  the  statute  as  a  defense,  was  for 
all  practical  purposes  equivalent  to  the  bringing  of  an  action, 
within  its  meaning  and  purpose. 

3.  It  is  suggested  that  the  suit  should,  in  any  event,  be 
dismissed,  without  prejudice  to  another,  for  the  reason  that  it 
might  stand  in  the  way  of  the  action  under  the  charter ;  but  a 
decree  is  not  a  bar  to  the  new  remedy  or  proceeding :  Cooley, 
Taxation  (2  ed.),  312;  2  Dillon,  Mun.  Corp.  (4  ed.)  §  814; 
City  of  Emporia  v.  Norton,  13  Kan.  569 ;  Frederick  v.  City  of 
Seattle,  13  Wash.  428  (43  Pac.  364). 

The  decree  of  the  court  below  will  therefore  be  affirmed 
and  it  is  so  ordered.  Affirmed. 


Argued  15  October;  decided  28  October,  1901. 
OREGON  REAL    ESTATE  COMPANY  r.  PORTLAND. 

[66  Pac.  442.] 

Void  Street  Assessments — Construction  of  Curative  Act. 

1.  Section  156  of  the  Portland  Charter  of  1898  (Laws,  1898,  pp.  101. 
163),  providing  that  If,  on  the  completion  of  any  street  Improvement,  when 
the  cost  thereof  is  declared  to  be  a  charge  on  the  adjacent  property,  any 
assessments  levied  are  adjudged  Invalid,  the  city  can  sue  the  owners  of 
abutting  property,  and  recover  the  cost  of  such  improvement,  does  not  cure, 
ratify  or  confirm  void  assessments,  but  is  available  only  after  a  judicial 
adjudication  that  the  assessment  is  invalid :  Thomas  v.  Portland,  40  Or.  2. 
followed. 

Street   Improvement — Repairs — Effect   of   Remonstrance. 

2.  Where,  in  an  attempt  of  a  city  to  carry  forward  the  improvement  of 
a  portion  of  a  street  and  the  repair  of  the  remainder  as  a  single  undertaking, 
the  Improvement  proceedings  are  Invalid,  the  portion  to  be  repaired  Is  left  to 
be  proceeded  with  as  a  separate  undertaking ;  and  a  remonstrance  of  the 
owners  of  more  than  one  half  of  the  property  adjacent  to  and  assessed  for 
the  repair,  becomes  effective,  so  as  to  render  the  proceedings  and  subsequent 
assessment  void. 
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From  Multnomah :  John  B.  Cleland,  Judge. 

Suit  by  the  Oregon  Real  Estate  Company  to  restrain  the 
City  of  Portland  and  its  officers  from  enforcing  the  collection 
of  sundry  street  improvement  warrants  by  a  sale  of  plaintiff's 
property,  and  to  annul  thein.  There  was  a  decree  granting 
part  of  the  relief  demanded,  from  which  both  parties  appeal. 

Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Pipes  & 
Tifft,  with  an  oral  argument  by  Mr.  Martin  L.  Pipes. 

For  respondents  there  was  a  brief  over  the  names  of  Joel 
M.  Long,  City  Attorney,  and  Ralph  E.  Duniway,  with  an  oral 
argument  by  Mr.  Duniway. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

In  March,  1898,  the  common  council  of  the  City  of  Port- 
land, by  regular  ordinance,  declared  it  expedient  and  nocessary 
to  repair  Union  Avenue  from  the  north  line  of  East  Burnside 
Street  to  the  south  side  of  Weidler  Street,  in  the  City  of  Port- 
land, and  directed  that  the  cost  of  such  repair  be  assessed 
upon  the  adjacent  property,  in  pursuance  of  sections  124  and 
125  of  the  city  charter  then  in  force  (Laws,  1893,  pp.  810,  849). 
The  kind  of  work  directed  to  be  done  was  as  follows :  "  First. 
From  the  north  line  of  East  Burnside  Street  to  the  south  line 
of  Weidler  Street,  save  and  except  the  elevated  roadway  from 
a  point  twelve  feet  north  of  the  south  line  of  East  Everett 
Street  to  a  point  one  hundred  and  forty-five  feet  north  of  the 
north  line  of  East  Flanders  Street,  by  removing  from  that 
portion  of  the  street  not  covered  with  gravel  all  the  mud,  earth, 
and  debris  to  subgrade,  and  by  removing  all  the  loose  earth, 
mud,  and  debris  from  the  surface  of  the  graveled  portions  of 
the  roadway ;  by  bringing  the  roadway  to  the  established  grade 
full  width,  with  full  intersections,  with  gravel ;  by  construct- 
ing sidewalks  twelve  feet  wide,  with  six-foot  covering  planks, 
and  new   crosswalks,    six    feet   wide,  and   constructing   box 
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gutters.  Second.  From  a  point  twelve  feet  north  of  the  south 
line  of  East  Everett  Street  to  a  point  one  hundred  and  forty- 
five  feet  north  of  the  north  line  of  East  Flanders  Street,  by 
putting  in  new  mudsills  at  both  ends  of  the  bridge,  and  new 
foundation  under  bents,  where  necessary,  and  cutting  off  and 
splicing  decayed  posts ;  by  putting  on  new  caps  and  supercaps, 
and  putting  new  posts  in  one  bent ;  by  putting  new  stringers 
in  the  roadway  and  sidewalks ;  by  recovering  the  roadway  with 
four-inch  by  twelve-inch  yellow  fir  covering  planks,  and  the 
sidewalks  with  two-inch  by  eight-inch  yellow  fir  planks ;  and  by 
repairing  the  fences. ' '  The  bridge  to  which  this  latter  repair 
alludes  is  four  hundred  and  fifty  feet  long,  and  extends  across 
the  entire  space  designated  above.  The  work  having  been 
completed,  the  cost  thereof  assessed  upon  the  abutting  prop- 
erty, and  warrants  issued  to  enforce  collection,  the  plaintiff 
brings  this  suit  to  restrain  the  levy  and  sale  of  its  abutting 
property,  and  to  have  the  assessment  thereon  declared  void  as 
a  cloud  upon  its  title.  The  work  was  undertaken  without  a 
petition  from  the  abutting  property  holders  therefor,  and, 
after  notice  of  the  common  council's  intention  in  the  premises 
had  been  given,  the  plaintiff  filed  a  remonstrance  against  any 
further  proceedings  with  reference  thereto,  which  was  consid- 
ered by  the  council,  but  disregarded. 

A  demurrer  to  the  complaint  having  been  overruled,  an 
answer  setting  up  the  provisions  of  section  156  (Laws,  1898, 
pp.  101, 163) ,  of  the  present  charter  as  a  bar  to  a  further  prose- 
cution of  the  suit  was  filed,  and,  a  demurrer  thereto  being  sus- 
tained, the  cause  went  to  trial  upon  the  facts,  and  a  decree  was 
rendered  declaring  the  assessment  void  as  it  pertained  to  the 
following  described  adjacent  property,  of  which  plaintiff  was 
the  owner,  viz. :  Lots  6,  7,  and  8,  block  10,  Wheeler's  Addition ; 
lots  3  and  4,  block  69,  lots  1,  2,  3,  and  4,  block  70,  lots  1,  2,  3, 
and  4,  block  71,  and  lot  4,  block  43,  Holladay's  Addition;  lot 
1,  block  111,  East  Portland;  and  a  small  tract  otherwise 
described,— upon  the  ground  that  the  work  undertaken  was 
not  in  fact  a  repair,  but  an  original  improvement,  and  valid  as 
it  affects  the  following  described  property  of  plaintiff:    Frac- 
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tional  lot  7,  south  of  the  Oregon  Railroad  &  Navigation  right 
of  way,  and  lots  5  and  6,  block  73 ;  part  of  lot  2  and  lots  3  and 
4,  block  111 ;  fractional  lot  2,  south  of  the  Oregon  Railroad  & 
Navigation  right  of  way;  and  lots  3  and  4,  block  110,  East 
Portland,— decreeing  that  the  work  for  which  the  assessment 
was  made  thereon  was  a  repair,  and  had  been  regularly  and 
properly  done.  This  latter  property  abuts  exclusively  upon 
that  part  of  Union  Avenue  along  which  the  bridge  extends, 
and  constitutes  more  than  one  half  of  the  property  affected  by 
the  assessment  for  the  repair  of  such  bridge  adjudged  and 
decreed  to  be  valid.    Both  parties  appeal. 

1.  The  work  done  by  the  common  council  under  the 
denomination  of  a  repair  comprises  a  space  of  sixteen  blocks 
and  intersecting  streets  upon  Union  Avenue.  It  was  to  be 
carried  forward  as  a  single  undertaking,  and  was  so  treated 
from  the  beginning  to  the  time  of  levying  the  assessment  upon 
the  abutting  property.  The  court  below  found  that  the  work 
other  than  that  on  the  bridge  was  not  a  repair,  but  an  original 
improvement,  which  finding  is  in  full  accord  with  the  fact,  and 
is  not  questioned  by  counsel  for  the  city.  There  was  no  peti- 
tion for  the  improvement  by  owners  of  one  third  of  the 
abutting  property,  as  required  by  section  98  of  the  charter  of 
1893,  then  in  force,  as  a  prerequisite  to  giving  notice  of  the 
proposed  work,  or  the  prosecution  thereof.  This  was  con- 
cededly  a  fatal  defect  in  the  proceedings,  and  rendered  the 
assessment  void.  But  it  is  contended  here,  as  it  was  in  the 
case  of  Thomas  v.  Portland,  40  Or.  50  ( 66  Pac.  439 ) ,  that  sec- 
tion 156  of  the  present  charter  is  presently  and  absolutely  cura- 
tive of  the  defect,  and  bars  further  prosecution  of  the  suit. 
This  question  was  decided  adversely  to  the  defendant  in  that 
case,  and  it  is  conclusive  of  the  contention  here.  This  disposes 
of  the  city's  appeal. 

2.  The  improvement  being  unauthorized,  there  was  noth- 
ing but  the  bridge  repair  to  be  made  by  the  city.  But  there 
was  a  remonstrance  interposed  as  to  that  work  by  the  owner  of 
more  than  one  half  of  the  adjacent  property  to  be  affected  by 
the  assessment,  which  was  fatal  to  its  prosecution:    Cook  v. 
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City  of  Portland,  35  Or.  383  (58  Pac.  353).  The  abutters 
could  not  be  deprived  of  their  remedy  afforded  by  a  remon- 
strance by  combining  with  the  repair  an  improvement  extend- 
ing to  other  parts  of  the  avenue,  which  was  not  regularly  and 
lawfully  initiated  and  prosecuted  to  completion,  and  a  valid 
assessment  levied  therefor.  The  irregularity  and  invalidity 
of  the  improvement  proceedings  left  the  repair  to  be  proceeded 
with  as  if  it  was  a  separate  undertaking,  and,  the  common 
council  having  declared  that  the*  cost  thereof  should  be 
assessed  against  the  adjacent  property,  the  remonstrance  be- 
came effective,  and  should  have  been  so  considered  by  the 
council,  and  the  work  abandoned.  The  assessment  for  the 
repair  was  therefore  also  void,  and  the  decree  of  the  court  will 
be  reversed  in  so  far  as  it  validates  said  assessment,  and  one 
entered  here  in  accordance  with  the  prayer  of  the  plaintiff, 
with  costs  in  both  courts.  Reversed. 


Decided  28  October,  1001. 
BEADE  t\  PACIFIC  SUPPLY  ASSOCIATION. 

[66  Pac.  443.] 

Construction  of  Pleadings  and  Findings. 

1.  An  answer  In  an  action  on  a  note  alleged  that  It  was  made  by  the 
president  and  secretary  of  defendant  corporation  as  a  renewal  note  to  take 
up  one  previously  given  to  plaintiff's  assignor  In  payment  of  their  personal 
indebtedness  arising  out  of  the  purchase  of  a  patent  right,  which  was  not 
within  defendant's  objects  and  purposes ;  that  defendant's  board  of  directors 
never  authorized  or  ratified  the  execution  of  either  of  said  notes ;  that  de- 
fendant received  no  benefit  therefrom  ;  and  that  plaintiff  took  the  notes  with 
knowledge  of  these  defenses.  Held,  that  a  finding  that  the  defendant's 
president  and  secretary  had  authority  to  execute  and  deliver  the  note  covered 
the  material  issue  presented. 

Construction  op  Findings. 

2.  Where  the  pleadings  in  an  action  on  a  note  admit  that  the  persons 
who  executed  it  were  the  defendant  corporation's  president  and  secretary, 
and  that  they  signed  the  note  as  such,  a  finding  that  they  had  authority 
therefor  is  not  a  conclusion  of  law  as  to  what  they  might  do  under  the  power 
delegated,  but  a  finding  of  the  fact  of  their  authority. 

Immaterial  Findings — Harmless  Error. 

3.  In  an  action  on  a  note  against  a  corporation,  a  finding  that  the 
president,  one  of  the  persons  who  executed  the  note,  was  the  owner  of  the 
majority  of  the  stock  of  the  corporation,  though  outside  the  issues,  is  not 
prejudicial  to  the  defendant,  where  the  judgment  is  supported  by  proper 
findings. 
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Necessity  of  Findings  on  Intermediate  Matters. 

4.  It  Is  sometimes  necessary  to  pass  on  several  subordinate  and  inter- 
mediate facts  In  reaching  a  conclusion  as  to  an  ultimate  fact,  but  ordinarily 
It  will  be  sufficient  to  make  a  finding  on  the  latter,  if  further  findings  are 
wanted  they  should  be  asked  for.  This  is,  of  course,  subject  to  the  rule  that 
findings  are  Imperatively  necessary  on  all  material  issues. 

From  Multnomah :  Alfred  P.  Sears,  Jr.,  Judge. 

Action  by  E.  T.  Reade  against  the  Pacific  Coast  Home 
Supply  Association  to  recover  the  sum  of  $500  on  a  promissory 
note  alleged  to  have  been  executed  by  the  defendant,  a  private 
corporation,  with  interest  from  November  3,  1898,  at  the  rate 
of  ten  per  cent  per  annum,  and  the  sum  of  $50  as  attorney's 
fees.  The  answer  denies  that  the  defendant  made  or  delivered 
said  note,  or  that  $50,  or  any  other  sum,  is  reasonable  as  an 
attorney's  fee,  and  contains  the  following  averment:  "And 
for  a  further  and  separate  answer  to  the  complaint  herein  de- 
fendant alleges  that  on  or  about  the day  of  September, 

1898,  at  Portland,  Oregon,  J.  R.  Greenfield  and  M.  G.  A.  Du 
Buisson  purchased  from  the  Pacific  Drill  Chuck  Company,  a 
corporation,  of  Watsonville,  Santa  Cruz  County,  State  of 
California,  a  certain  patent  right ;  that  as  part  payment  upon 
the  said  patent  right  by  them  purchased  the  said  Greenfield 
and  Du  Buisson  made  and  delivered  to  the  said  Pacific  Drill 
Chuck  Company,  a  corporation,  a  certain  pretended  promissory 
note  of  the  defendant  corporation  herein  for  the  sum  of  five 
hundred  ($500)  dollars;  that  the  making  and  delivery  of  the 
said  promissory  note  were  not  authorized  by  the  board  of 
directors  of  the  said  defendant  corporation,  and  were  without 
consideration  moving  to  the  defendant  corporation;  that  the 
said  pretended  promissory  note  was  made  and  delivered  by  the 
said  Greenfield  and  Du  Buisson,  who  were  then  the  president 
and  secretary  of  the  defendant  corporation,  in  payment  of 
their  own  private  debt  and  obligation,  as  the  said  Pacific  Drill 
Chuck  Company  at  said  time  well  knew;   that  thereafter,  to 

wit,  on  or  about  the day  of  October,  1898,  the  said  Pacific 

Drill  Chuck  Company  transferred  and  delivered  the  said 
promissory  note  to  the  plaintiff  herein ;  that  the  plaintiff  gave 
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no  consideration  therefor,  and  took  the  same  with  full  knowl- 
edge that  it  had  been  made  and  delivered  by  the  said  Green- 
field and  Du  Buisson  in  payment  of  their  own  debt  and  obliga- 
tion, and  as  a  payment  of  the  purchase  price  of  the  said  patent 
right  by  them  purchased,  and  with  the  full  knowledge  that 
the  making  and  delivery  of  said  pretended  promissory  note  on 
behalf  of  the  defendant  corporation  had  not  been  authorized 
by  the  directors  of  the  said  defendant  corporation,  and  that  the 
defendant  corporation  had  received  nothing  therefor;  that 
thereafter,  to  wit,  on  the  third  day  of  November,  1898,  the 
said  J.  R.  Greenfield,  the  president  of  the  defendant  corpora- 
tion, and  the  said  M.  G.  A.  Du  Buisson,  the  secretary  of  the 
defendant  corporation,  made  and  delivered  to  the  plaintiff 
herein  the  said  pretended  promissory  note  of  the  defendant 
herein,  set  out  in  the  complaint,  and  sued  on  in  this  action,  in 
exchange  for  and  to  take  up  the  said  prior  pretended  promis- 
sory note  of  the  defendant  hereinabove  described;  that  the 
making  and  delivery  of  the  said  pretended  promissory  note  in 
the  complaint  set  out  was  never  authorized  by  or  ratified  by 
the  board  of  directors  of  the  defendant  corporation ;  that  the 
defendant,  as  the  plaintiff  well  knew  at  the  time  of  taking  the 
same,  received  no  consideration  therefor,  and  no  benefit  there- 
from, and  that  the  plaintiff,  at  the  time  of  taking  the  said 
promissory  note  sued  on,  and  at  the  time  of  taking  the  prior 
note  for  which  the  same  was  exchanged,  knew  and  was  fully 
informed  of  all  the  facts  connected  with  the  making  of  the  said 
notes,  and  knew  that  the  same  were  given  by  the  said  Green- 
field and  Du  Buisson  as  a  payment  upon  a  private  and  indi- 
vidual contract  of  the  said  Greenfield  and  Du  Buisson,  in 
which  the  defendant  corporation  had  no  interest;  that  this 
defendant  corporation  was  in  no  wise  interested  in  the  pur- 
chase by  the  said  Greenfield  and  Du  Buisson  of  the  said  patent 
right,  and  that  the  objects  and  purposes  for  which  this  defend- 
ant corporation  is  incorporated  do  not  include  the  purchase  or 
owning  of  patent  rights.' ' 

The  reply  denies  the  material  allegations  of  new  matter  in 
the  answer,  and  contains  the  following  averment:     <( Admits 
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that  the  promissory  note  set  out  in  the  complaint  was  made 
and  delivered  to  the  plaintiff  on  or  about  the  third  day  of 
November,  1898,  by  the  defendant  corporation,  through  its 
president  and  secretary,  but  denies  that  said  promissory  note 
is  a  pretended  promissory  note  of  the  defendant,  and  denies 
that  the  same  was  made  in  exchange  for  or  to  take  up  a  said 
prior  pretended  promissory  note  of  the  defendant,  but  avers 
that  said  promissory  note  set  out  in  the  complaint  was  made 
by  the  defendant  to  take  up  a  prior  and  valid  promissory  note 
made  by  it  to  the  Pacific  Drill  Chuck  Company,  and  thereafter 
indorsed  over  to  the  plaintiff.' '  Upon  these  issues  the  cause 
was  tried  by  the  court,  which  found,  in  substance,  that  the  de- 
fendant was  and  is  a  corporation ;  that  on  November  3,  1898, 
by  its  president  and  secretary,  it  executed  to  the  plaintiff  the 
note  sued  on ;  that  it  provided  for  the  payment  of  a  reasonable 
sum  as  attorney's  fees  in  case  suit  was  instituted  to  collect  the 
same ;  that  no  part  of  said  note  had  been  paid ;  that  $50  is  a 
reasonable  sum  as  such  fees ;  and  found  also :  "  ( 6 )  That  said 
promissory  note  was  executed  and  delivered  to  the  plaintiff  by 
the  defendant  in  exchange  for  a  promissory  note  for  the  sum 
of  $500,  executed  and  delivered  by  the  defendant  to  the  Pacific 
Drill  Chuck  Company,  and  transferred  and  indorsed  over  to 
the  plaintiff  by  said  Pacific  Drill  Chuck  Company,  for  valu- 
able consideration,  before  maturity,  and  that  plaintiff  took 
said  note  so  transferred  and  indorsed  over  to  him  as  a  bona  fide 
purchaser  for  value.  (7)  That  the  president  and  secretary  of 
the  defendant  corporation  had  authority  to  execute  and  deliver 
to  the  plaintiff  the  promissory  note  set  out  in  the  complaint 
herein,  and  that  J.  R.  Greenfield,  president  of  the  defendant 
corporation,  and  one  of  the  officers  thereof,  who  executed  and 
delivered  said  promissory  note  to  the  plaintiff,  is  the  owner  of 
the  majority  of  the  stock  of  said  corporation,  as  well  as  the 
president  and  general  manager. ' '  The  court  having  found  as 
a  conclusion  of  law  that  the  plaintiff  was  entitled  to  recover 
from  the  defendant  the  sum  of  $553.47  and  the  sum  of  $50  as 
attorney's  fees,  gave  judgment  therefor,  from  which  the  de- 
fendant appeals.  Affirmed. 
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For  appellant  there  was  a  brief  over  the  name  of  Davis, 
Gantenbein  &  Veazie,  with  an  oral  argument  by  Mr.  Arthur 
L.  Veazie. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  Milton  W.  Smith. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

1.  It  is  contended  by  defendant's  counsel  that  the  court 
erred  in  failing  to  find  upon  material  issues  and  in  making 
findings  outside  the  issues.  It  is  insisted  that  the  material 
issues  upon  which  no  findings  of  fact  were  made  arose  out  of 
the  allegation  that  the  instrument  sued  on  was  made  by  certain 
officers  of  the  defendant  as  a  renewal  note,  to  take  up  one  pre- 
viously given  by  them  in  payment  of  their  own  personal 
indebtedness,  arising  out  of  the  purchase  of  a  patent  right; 
that  the  defendant's  board  of  directors  never  authorized  or 
ratified  the  execution  of  either  of  said  notes ;  that  the  defend- 
ant received  no  benefit  from,  and  was  not  interested  in,  the 
purchase  of  the  patent  right ;  that  the  plaintiff  took  the  notes 
with  full  knowledge  of  all  these  matters  of  defense,  and  that 
the  objects  and  purposes  for  which  the  defendant  is  incorpo- 
rated do  not  include  the  purchase  or  owning  of  patent  rights. 
It  is  maintained  by  plaintiff's  counsel,  however,  that  the  only 
material  averments  in  the  answer  are  that  the  defendant's 
president  and  secretary  had  no  authority  to  make  or  deliver 
the  note  set  out  in  the  complaint,  and  that  the  plaintiff  had 
knowledge  and  notice  of  such  want  of  authority  on  the  part  of 
the  agents ;  that  the  findings  of  fact  follow  the  allegations  of 
the  complaint,  and  supi>ort  the  judgment;  that  the  court, 
having  found  "that  the  president  and  secretary  of  the  defend- 
ant corporation  had  authority  to  execute  and  deliver  to  the 
plaintiff  the  promissory  note  set  out  in  the  complaint," 
thereby  stated  the  findings  of  fact  upon  all  the  material  issues 
involved  in  the  pleadings ;  and  that,  if  defendant  had  desired 
findings  upon  the  subordinate  probative  facts,  upon  which  the 
ultimate  fact  found  depended,  the  court  should  have  been  so 
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requested.  Notwithstanding  the  organic  act  declares  that  in 
all  civil  cases  the  right  of  trial  by  jury  shall  remain  inviolate 
(Const.  Or.  Art.  I,  §  17),  such  right  may  be  waived  by  consent 
of  the  parties  in  the  trial  of  an  issue  of  fact  in  actions  on  con- 
tract, and  with  the  assent  of  the  court  in  other  actions :  Hill's 
Ann.  Laws,  §  218.  Upon  the  trial  of  such  issue  by  the  court 
its  decision  shall  be  given  in  writing,  and  filed  with  the  clerk, 
stating  the  facts  found  and  the  conclusions  of  law  separately : 
Hill's  Ann.  Laws,  §  219.  The  findings  of  the  court  upon  the 
facts  shall  be  deemed  a  verdict,  and  may  be  set  aside  in  the 
same  manner,  and  for  like  reasons,  as  far  as  applicable,  and  a 
new  trial  granted:  Hill's  Ann.  Laws,  §  220.  It  has  been  held 
that  the  court,  without  any  request  therefor,  must  make  and 
state  in  writing  findings  of  fact  upon  all  the  material  issues 
involved :  Daly  v.  Larsen,  29  Or.  535  (46  Pac.  535) ;  Breding 
v.  Williams,  33  Or.  391  (54  Pac.  206). 

The  rule  being  thus  settled,  it  becomes  necessary  to  exam- 
ine the  pleadings  to  determine  the  material  issues  to  be  tried. 
The  answer  does  not  deny  that  the  defendant  is  a  corporation, 
or  that  no  part  of  said  note  has  been  paid,  and  the  reply  fails 
to  deny  the  allegation  of  defendant  that  Greenfield  and  Du 
Buisson  were  its  president  and  secretary,  and  admits  that  the 
note  sued  on  was  made  to  take  up  a  prior  note  to  the  Pacific 
Drill  Chuck  Company.  These  averments  of  fact  not  being  in 
issue,  no  findings  of  the  court  were  required  to  be  made 
thereon :  Fink  v.  Canyon  Road  Co.  5  Or.  301 ;  Luse  v.  Isthmus 
Transit  By.  Co.  6  Or.  125  (25  Am.  Rep.  506).  The  material 
issues  of  the  complaint,  therefore,  are  that  the  defendant  made 
and  delivered  to  the  plaintiff  its  promissory  note,  and  that  $50 
is  a  reasonable  sum  as  attorney's  fees.  If  the  defendant  could 
show  that  Greenfield  and  Du  Buisson,  as  its  president  and  sec- 
retary, had  no  authority  to  execute  the  note  sued  on,  evidence 
of  that  character  would  constitute  a  valid  defense,  unless  it 
further  appeared  that  the  note  had  been  assigned,  before  ma- 
turity, to  an  innocent  purchaser,  for  a  valuable  consideration : 
Mechanics'  Banking  Assoc,  v.  Nov  York  &  8.  W.  L.  Co.  23 

40  Ob.— 6. 
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How.  Prac.  74.  The  great  weight  of  judicial  utterance  in  this 
country  is  to  the  effect  that  every  private  corporation,  unless 
restrained  by  the  charter,  or  prohibited  by  statute,  possesses 
implied  power  to  issue  negotiable  instruments  in  settlement  of 
any  debt  contracted  in  the  management  of  its  authorized  busi- 
ness, or  reasonably  incident  to  or  connected  therewith:  1 
Daniel,  Neg.  Inst.  (4  ed.)  382;  4  Thompson,  Corp.  §  5730; 
Mott  v.  Hicks,  1  Cow.  513  (13  Am.  Dec.  550) ;  Barker  v. 
Mechanic  Fire  Ins.  Co.  3  Wend.  94  (20  Am.  Dec.  664) ;  Com. 
Bank  of  New  Orleans  v.  Newport  Mfg.  Co.  1  B.  Mon.  13  (35 
Am.  Dec.  171) ;  Olcott  v.  Tioga  R.  Co.  27  N.  Y.  546  (84  Am. 
Dec.  298) ;  Richmond,  etc.  R.  Co.  v.  Snead,  19  Grat.  354  (100 
Am.  Dec.  670).  So,  too,  an  almost  unbroken  line  of  decisions 
supports  the  principle  that,  except  in  case  of  organizations 
such  as  trust  or  guaranty  companies,  a  corporation  possesses 
no  power  to  make  or  indorse  commercial  paper  for  the  mere 
accommodation  of  any  person,  or  for  another  corporation :  4 
Thompson,  Corp.  §§  5721,  5739;  Carney  v.  Duniway,  35  Or. 
131  (57  Pac.  192,  58  Pac.  105).  If,  therefore,  the  note  was 
given  for  the  private  debt,  or  in  settlement  of  the  personal 
obligation  of  Greenfield  and  Du  Buisson,  or  either  of  them, 
and  its  execution  was  not  authorized  by  the  defendant's  char- 
ter, it  was  issued  without  authority ;  or,  if  the  note  was  given 
for  the  purchase  or  in  part  payment  of  an  article  that  was  not 
to  be  used  in  the  legitimate  prosecution  of  the  defendant's  busi- 
ness as  specified  in  its  articles  of  incorporation,  or  reasonably 
incident  to  or  connected  with  the  same,  such  note  was  executed 
without  authority,  and  no  action  of  its  board  of  directors  could 
give  validity  thereto..  A  mere  averment  in  the  answer  that  the 
note  was  made  and  delivered  without  authority  would  neces- 
sarily render  admissible  all  evidence  tending  to  show  that  it 
had  been  given  in  payment  of  the  debts  or  obligations  of  the 
president  or  secretary,  or  that  it  was  given  for  the  purchase  of 
an  article  not  warranted  by  its  charter ;  and,  if  such  evidence 
had  been  sufficient  to  establish  that  fact  to  the  satisfaction  of 
the  court,  a  finding  for  the  defendant  must  have  inevitably 
resulted,  unless  the  note  was  transferred,  before  maturity,  for 
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a  valuable  consideration,  to  a  person  who  had  no  notice  or 
knowledge  of  such  want  of  authority  on  the  part  of  the  de- 
fendant's agents;  for  when  a  corporation  possesses  general 
power  to  issue  commercial  paper  an  ultra  vires  negotiable  in- 
strument is  good  in  the  hands  of  a  bona  fide  purchaser  for 
value:  4  Thompson,  Corp.  §§  5736-5738,  5740.  These  were 
the  only  material  issues  in  the  answer  upon  which  the  court 
was  required  to  make  findings  of  fact,  and,  having  found  that 
the  president  and  secretary  of  the  defendant  had  authority  to 
execute  and  deliver  to  the  plaintiff  the  promissory  note  set  out 
in  the  complaint,  it  would  seem  that  the  finding  in  respect  to 
the  assignment  of  the  note  was  of  minor  importance,  notwith- 
standing which  the  court  also  found  that  the  Pacific  Drill 
Chuck  Company,  for  a  valuable  consideration,  before  matu- 
rity, assigned  said  note  to  the  plaintiff. 

2.  It  is  argued  by  defendant's  counsel  that  the  finding 
"that  the  president  and  secretary  of  the  defendant  corporation 
had  authority  to  execute  and  deliver  to  the  plaintiff  the  prom- 
issory note  set  out  in  the  complaint' '  is  a  conclusion  of  law, 
without  any  findings  of  fact  upon  which  to  predicate  it.  *  *  The 
existence  of  an  agent's  authority,"  says  Mr.  Justice  Straiian 
in  Glenn  v.  Savage,  14  Or.  567  (13  Pac.  442),  "is  purely  a 
question  of  fact.  What  he  may  do  by  virtue  of  it  is  a  question 
of  law."  The  pleadings  admit  that  Greenfield  and  Du  Buis- 
son,  at  the  time  they  executed  the  note  in  question,  were  the 
president  and  secretary,  respectively,  of  the  defendant.  This 
fact, having  been  admitted, required  no  finding  thereon;  and, it 
also  being  admitted  by  the  pleadings  that  they  signed  said  note 
as  president  and  secretary,  the  finding  that  they  had  authority 
therefor  is  not  a  finding  of  what  they  might  do  under  the 
power  delegated,  but  a  finding  of  fact  that  authority  existed 
for  the  performance  of  the  facts  admitted.  The  transcript 
does  not  contain  any  of  the  evidence  introduced  at  the  trial, 
and  hence  we  are  unable  to  say  whether  the  fact  so  found  was 
determined  from  an  examination  of  the  defendant's  articles 
of  incorporation,  or  from  the  record  of  its  board  of  directors 
showing  that    such  power  had  been  legally  granted.      The 
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method  of  conferring  the  power  was  a  matter  of  evidence  ad- 
missible under  the  general  allegations  of  the  answer,  the 
defendant  specifically  alleging  the  mode  of  granting  it;  and, 
such  allegation  not  being  material,  if  the  defendant  had  de- 
sired a  finding  thereon,  he  should  have  so  requested  the  court, 
but,  not  having  done  so,  no  error  can  be  predicated  thereon. 

3.  The  court  also  found  that  Greenfield  was  the  owner  of 
a  majority  of  the  stock  of  said  corporation,  as  well  as  being  its 
president  and  general  manager.  This  was  outside  the  issues, 
but  the  defendant  cannot  be  prejudiced  thereby,  for  the  judg- 
ment, being  supported  by  proper  findings,  is  not  rendered  in- 
valid by  extraneous  findings  not  in  conflict  therewith :  DoUi- 
ver  v.  DoUiver,  94  Cal.  642  (30  Pac.  4). 

4.  The  findings  upon  the  material  issue  of  the  authority 
to  execute  the  note  may  have  involved  the  existence  of  several 
subordinate  issues  of  fact  upon  which  the  ultimate  fact  de- 
pended (Moody  v.  Richards,  29  Or.  282,  45  Pac.  777),  but,  as 
they  were  not  material  issues,  and  no  request  was  made  for 
findings  thereon,  the  judgment  is  affirmed.        Affirmed. 


Argued  17  October;  decided  4  November,  1901. 
8HOBERT  v.  MAY. 

[66  Pac.  466,  55  L.  R.  A.  810.] 

Right  to  Verdict  of  Jury — Negligence. 

Under  the  Constitution  of  Oregon,  Art.  1,  §  17,  providing  that  the  right  of 
trial  by  Jury  In  all  civil  cases  shall  remain  Inviolate,  the  question  of  negli- 
gence must  be  left  to  the  Jury  to  determine,  where  the  defendant  has  been  put 
upon  the  defense,  even  though  there  may  not  be  any  conflict  in  the  testimony. 

From  Multnomah:    Arthur  L.  Frazer,  Judge. 

Action  in  tort  for  personal  injuries  by  Stephen  Shobert 
against  Levi  May  and  others.  There  was  a  judgment  for 
plaintiff,  from  which  this  appeal  is  taken.  Reversed. 

For  appellants  there  was  a  brief  over  the  name  of  Dolph, 
Mallory,  Simon  &  Qearin,  with  an  oral  argument  by  Mr.  Rufus 
Mallory. 
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For  respondent  there  was  a  brief  over  the  name  of  Mitchell 
if:  Tanner,  with  an  oral  argument  by  Mr.  Albert  H.  Tanner. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  damages  for  a  personal  injury, 
alleged  to  have  been  caused  by  the  defendant's  negligence. 
The  plaintiff's  testimony  is  to  the  effect  that  on  March  14, 1899, 
at  about  5  o'clock  P.  M.,  he  entered  the  defendants'  hard- 
ware store  at  Portland  to  purchase  some  hinges,  and  being 
informed  by  a  clerk  that  the  desired  articles  might  possibly  be 
found  in  the  second  story,  and  directed  to  a  stairway  leading 
thereto,  he  proceeded  in  that  direction,  and,  the  day  being 
cloudy,  and  having  no  warning  of  danger  ahead,  walked  into 
an  elevator  well  and  fell  to  the  cellar,  breaking  his  leg,  whereby 
he  became  permanently  crippled.  An  employee  of  the  defend- 
ants, as  their  witness,  testified  that  the  side  of  the  elevator 
between  which  a  wooden  bar,  one  by  six  inches,  placed  about 
well  into  which  the  plaintiff  walked  has  a  post  at  each  corner, 
three  feet  from  the  floor,  is  usually  extended,  but  at  the  time  of 
the  injury,  which  was  about  3  o'clock,  one  end  of  the  bar  was 
left  resting  on  the  floor.  The  trial  having  resulted  in  a  judg- 
ment for  the  plaintiff  in  the  sum  of  $1,500,  the  defendants 
appeal. 

The  court  instructed  the  jury,  as  a  matter  of  law,  to  the 
effect  that  under  the  facts  admitted  the  defendants  were  guilty 
of  negligence.  An  exception  to  this  part  of  the  charge  having 
been  reserved,  it  is  contended  by  defendants'  counsel  that  the 
court  erred  in  taking  from  the  jury  the  consideration  of  the 
question  of  alleged  negligence,  while  plaintiff's  counsel  main- 
tained that,  the  facts  being  admitted,  the  defendants'  negli- 
gence is  conclusively  inferable  therefrom,  and,  this  being  so, 
it  was  the  duty  of  the  court,  as  a  matter  of  law,  so  to  instruct 
the  jury. 

Negligence,  as  defined  by  this  court,  is  a  failure  to  exercise 
that  degree  of  care  and  forethought  which  a  prudent  person 
might  be  expected  to  use  under  similar  circumstances :  Hurst 
v.  Burnside,  12  Or.  520  (8  Pac.  888) ;    Cassida  v.  Oregon  By. 
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&  Nav.  Co.  14  Or.  551  (13  Pac.  438).  The  degree  of  care 
necessary  to  be  exercised  under  circumstances  of  the  character 
here  adverted  to  is  always  commensurate  with  the  danger  inci- 
dent to  or  reasonably  to  be  apprehended  from  the  instrumen- 
talities used,  and  is  measured  by  the  extent  of  the  legal  duty 
owing  to  the  person  who  might  sustain  an  injury  from  any 
neglect  in  the  use  of  such  agencies.  In  the  case  at  bar,  the 
defendants,  having  opened  their  store  for  the  sale  of  goods, 
thereby  impliedly  solicited  patronage ;  and  the  plaintiff,  hav- 
ing accepted  their  invitation,  was  not  a  trespasser  or  mere 
licensee,  but  was  rightfully  on  the  premises  by  invitation  of 
the  defendants,  who  owed  to  him  a  legal  duty,  which  demanded 
reasonably  safe  arrangements  for  the  protection  of  their  cus- 
tomers :  Camp  v.  Wood,  76  N.  Y.  92  (32  Am.  Rep.  282) ;  Cor- 
rigan  v.  Elsinger,  81  Minn.  42  (83  N.  W.  492).  The  plaintiff 
denied  that  any  bar  obstructed  the  passageway  to  the  elevator, 
but,  the  defendants  having  offered  testimony  to  that  effect,  it 
must  be  considered,  for  the  purpose  of  determining  the  conse- 
quences of  the  instruction  complained  of.  The  bar  placed  at 
the  entrance  of  the  elevator  would  undoubtedly  have  been  suf- 
ficient to  prevent  the  defendants'  customers  from  falling  into 
the  well,  if  it  had  extended  from  one  post  to  the  other ;  and  the 
failure  to  keep  it  in  position  is  not  a  total  disregard  of  the  duty 
imposed  upon  the  defendants  by  the  demands  of  the  business 
in  which  they  were  engaged,  for  the  bar  being  up  at  one  end 
evidences  some  degree  of  care.  If  it  be  assumed  that,  to  facili- 
tate the  dispatch  of  business,  the  bar  had  been  entirely  re- 
moved at  the  time  plaintiff  was  injured,  as  he  maintains  it  was, 
the  question  of  negligence  should,  in  our  judgment,  have  been 
submitted  to  the  jury,  to  determine  whether,  from  a  considera- 
tion of  all  the  circumstances,  the  defendants  had  exercised  that 
degree  of  care  and  forethought  wThich  the  law  requires.  The 
defendants  having  provided  a  bar  to  prevent  injury  to  their 
customers,  thereby  evidencing  some  care,  at  least,  for  their 
welfare,  it  is  not  the  province  of  a  court,  except  upon  a  motion 
for  a  judgment  of  nonsuit,  or  in  pursuance  of  a  request  to  in- 
struct the  jury  to  return  a  verdict  for  the  defendant,  to  esti- 
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mate  the  degree  of  care  which  a  prudent  man  should  exercise : 
Crook  v.  Jadis,  5  Barn.  &  Adol.  909.  Lord  Chief  Justice 
Tindal,  illustrating  this  principle,  in  Vaughan  v.  Menlove, 
3  Bing.  N.  C.  *468,  says:  "The  care  taken  by  a  prudent  man 
has  always  been  the  rule  laid  down ;  and,  as  to  the  supposed 
difficulty  of  applying  it,  a  jury  has  always  been  able  to  say 
whether,  taking  that  rule  as  their  guide,  there  has  been  negli- 
gence on  the  occasion  in  question.' '  The  testimony  shows  that 
the  defendants'  store  is  about  fifty  or  sixty  feet  from  front  to 
rear,  and  that  the  elevator  is  situated  at  the  rear  end.  If  the 
elevator  were  in  the  front  part  of  the  store,  where  customers 
usually  congregate,  the  imminence  of  the  danger  reasonably 
to  be  apprehended  would  certainly  require  a  greater  degree  of 
care  to  prevent  injury  than  if  it  were  placed  in  the  rear  of  the 
building,  where  it  could  not  reasonably  be  expected  that  cus- 
tomers would  usually  resort. 

In  Philadelphia,  etc.  &  R.  Co.  v.  Spearen,  47  Pa.  300  (86 
Am.  Dec.  544),  Mr.  Justice  Agnew,  discussing  this  question, 
says:  "There  is  no  absolute  rule  as  to  negligence  to  cover  all 
cases.  That  which  is  negligence  in  one  case  by  a  change  of 
circumstances  will  become  ordinary  care  in  another,  or  gross 
negligence  in  a  third.  It  is  a  relative  term,  depending  upon 
the  circumstances,  and  therefore  is  always  a  question  for  the 
jury  upon  the  evidence,  but  guided  by  proper  instructions 
from  the  court."  If,  therefore,  there  were  no  controversy  in 
respect  to  the  facts,  and  it  was  admitted,  as  the  plaintiff  testi- 
fied, that  the  bar  was  entirely  removed  from  the  elevator  well 
when  he  sustained  the  injury,  we  think  the  question  of  negli- 
gence should  have  been  submitted  to  the  jury  for  their  con- 
sideration as  to  whether,  in  view  of  all  the  circumstances,  the 
defendants  had  exercised  that  degree  of  care  which  the  rules  of 
law  require.  "It  by  no  means  necessarily  follows,"  says  Mr. 
Justice  Johnson  in  Ireland  v.  Oswego,  etc.  Plank  Road  Co.  13 
N.  Y.  526,  "because  there  is  no  conflict  in  the  testimony,  that 
the  court  is  to  decide  the  issue  between  the  parties  as  a  question 
of  law.  The  fact  of  negligence  is  very  seldom  established  by 
such  direct  and  positive  evidence  that  it  can  be  taken  from  the 
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consideration  of  the  jury  and  pronounced  upon  as  a  matter  of 
law.  On  the  contrary,  it  is  almost  always  to  be  deduced  as  an 
inference  of  fact  from  several  facts  and  circumstances  dis- 
closed by  the  testimony,  after  their  connection  and  relation  to 
the  matter  in  issue  have  been  traced,  and  their  weight  and 
force  considered.  In  such  cases  the  inference  cannot  be  made 
without  the  intervention  of  a  jury,  although  all  the  witnesses 
agree  in  their  statements,  or  there  be  but  one  statement,  which 
is  consistent  throughout.' '  To  the  same  effect,  see  Railroad 
Co.  v.  Stout,  84  U.  S.  (17  Wall.)  657. 

There  are  to  be  found  expressions  of  judicial  utterance 
which  at  first  glance  would  seem  to  support  the  theory  adopted 
by  the  court.  Thus,  in  Oagg  v.  Vetter,  41  Ind.  228  (13  Am. 
Rep.  322) ,  Mr.  Justice  Buskirk  says :  ' '  The  question  of  negli- 
gence is  one  of  mingled  law  and  fact,  to  be  decided  as  a  ques- 
tion of  law  by  the  court  when  the  facts  are  undisputed  or  con- 
clusively proved,  but  not  to  be  withdrawn  from  the  jury  when 
the  facts  are  disputed  and  the  evidence  conflicting."  In 
Louisville  &  P.  Canal  Co.  v.  Murphy,  9  Bush.  522,  it  is  said : 
4  *  When  the  facts  are  conceded  upon  which  the  question  of 
negligence  is  based,  it  then  becomes  a  question  of  law  as  to 
whether  a  case  of  negligence  has  been  made  out."  Many  ex- 
cerpts to  the  same  effect  might  be  collated,  but  a  careful  exam- 
ination of  the  cases  from  which  they  could  be  extracted  will 
show  that  in  nearly  every  instance  the  language  was  intended 
to  apply  either  to  a  motion  for  a  judgment  of  nonsuit,  or  upon 
a  request  to  instruct  the  jury  to  find  for  the  defendant.  In 
other  words,  when  the  uncontradicted  testimony  and  the  only 
inference  deducible  therefrom  conclusively  shows  that  the 
plaintiff  upon  whom  the  burden  of  proof  rests  has  not  made 
out  a  case  of  negligence  sufficient  to  be  submitted  to  the  jury, 
or  if  his  negligence  has  contributed  to  the  injury  of  which  he 
complains,  the  court  may  take  the  case  from  the  jury  and 
decide  the  issue  as  a  question  of  law.  Mr.  Chief  Justice  Lord, 
in  Burton  v.  Oregon  Ry.  &  Nav.  Co.  17  Or.  5  (17  Pac.  5,  11 
Am.  St.  Rep.  778),  discussing  this  question,  says:  "It  is  true 
that  negligence  is  ordinarily  a  question  of  fact  for  the  jury  to 
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determine  from  all  the  circumstances  of  the  case,  and  that  the 
cases  where  a  nonsuit  is  allowed  are  exceptional,  and  confined 
to  those,  as  here,  where  the  uncontradicted  facts  show  the  omis- 
sion of  acts  which  the  law  adjudges  negligent."  See,  also. 
McBride  v.  Northern  Pac.  R.  Co.  19  Or.  64  (23  Pac.  814) ; 
Blackburn  v.  Southern  Pac.  Co.  34  Or.  215  (55. Pac.  225). 
This  is  as  far  as  the  rule  ought  reasonably  to  be  extended,  and 
in  cases  where  the  negligence  of  the  defendant  is  to  be  deter- 
mined, notwithstanding  there  may  be  no  conflict  in  the  testi- 
mony, that  party,  in  our  judgment,  is  entitled,  under  the 
organic  law  of  the  state  (Const.  Art.  I,  §  17),  to  the  verdict  of 
a  jury,  unless  waived,  to  the  effect  that  he  has  not  exercised 
that  degree  of  care  that  the  law  exacts  under  all  the  circum- 
stances of  the  case,  before  he  can  be  compelled  to  respond  in 
damages. 

Other  exceptions  were  taken  and  allowed,  but  the  matters 
excepted  to,  if  prejudicial  error  was  thereby  committed,  can 
probably  be  avoided  at  a  retrial  of  the  cause.  For  the  error 
in  giving  the  instruction  complained  of,  the  judgment  is  re- 
versed, and  a  new  trial  ordered.  Reversed. 


Argued  22  October ;  decided  4  November,  1901 . 
FEIiliER  v.  FELLER. 

[66  Pac.  468.)  |  JJ     J| 

Justice's  Coitbt — Appeal — Wbit  of  Review.  t 

1.  Where  the  remedies  by  appeal  and  review  are  concurrent  the  initia- 
tion of  an  appeal  is  not  an  election  of  the  remedies,  but  the  appeal  may  be 
abandoned  before  being  perfected  and  the  otiier  remedy  adopted. 

Verdict  in  Replevin. 

2.  In  replevin  actions  the  verdict  must  cover  all  the  material  Issues 
made  by  the  pleadings  or  it  cannot  stand ;  thus,  under  allegations  of  owner- 
ship and  right  to  possession,  a  verdict  finding  the  right  to  possession  but  not 
the  right  of  ownership,  will  not  support  a  judgment :  Yick  Kee  v.  Dunbar, 
20  Or.  416,  followed. 

From  Marion :    Reuben  P.  Boise,  Judge. 

Action  by  Francis  Feller  against  Angie  L.  Feller  before  a 
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justice  of  the  peace.     From  a  judgment  of  the  circuit  court 
reversing  a  judgment  of  the  justice's  court,  defendant  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  J.  C.  Johnson. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Messrs.  John  A.  Carson  and  Loring  K.  Adams. 

Mr.  Justice  Wolverton  delivered  the  opinion  of  the  court. 

The  defendant  instituted  an  action  in  the  Justice's  Court 
for  Woodburn  District,  Marion  County,  Oregon,  against  plain- 
tiff herein  and  W.  F.  Feller  and  H.  Bock,  alleging  that  she  was 
the  owner  and  entitled  to  the  possession  of  "one  cow,  Holstein 
breed,  black  in  color,  with  white  spots,  aged  about  nine  years, 
and  named  'Blackey,'  of  the  value  of  $45,"  and  that  the  de- 
fendants in  that  action  unlawfully  took  and  detained  said  cow 
from  her  possession.  A  trial  was  had  in  the  justice's  court, 
and  the  following  verdict  returned:  "We,  the  jury  duly  im- 
paneled and  sworn  to  try  the  within  cause,  do  find  that  the 
plaintiff,  Angie  L.  Feller,  is  entitled  to  the  immediate  possession 
of  one  cow,  Holstein  breed,  black  in  color,  with  white  spots, 
age  about  nine  (9)  years,  and  named  *  Blackey,'  as  described 
in  the  complaint,  and  also  entitled  to  damages  in  the  sum  of 
($42)  forty-two  dollars."  Upon  this  verdict  a  judgment  was 
rendered  November  21,  1899,  from  which  they  attempted  to 
appeal  to  the  circuit  court,  by  serving  and  filing  a  notice 
thereof  in  due  time,  with  a  proper  undertaking ;  and  the  jus- 
tice 's  docket  shows  that  the  appeal  was  allowed,  and  a  stay  of 
proceedings  ordered.  On  December  16  a  transcript  on  appeal 
was  certified  and  delivered  to  the  attorneys  for  the  defendants 
in  the  justice's  action.  On  January  15,  1900,  Francis  L. 
Feller,  as  plaintiff,  filed  a  petition  in  the  circuit  court  for  a 
writ  of  review,  which  being  duly  issued  and  served,  the  justice 
of  the  peace  in  obedience  thereto  returned  the  writ  to  the  cir- 
cuit court  on  the     twenty-ninth  of  the  same  month,  with  a 
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certified  record  of  the  proceedings  had  before  him,  in  pursu- 
ance of  the  statute  made  and  provided  in  such  cases,  where- 
upon Angie  L.  Feller,  as  defendant  in  this  proceeding,  filed  a 
motion  to  dismiss  the  writ  for  the  reason  that  an  appeal  had 
been  taken  in  the  same  cause,  and  was  then  pending  in  the 
circuit  court.  But,  it  being  made  to  appear  that  the  said 
transcript  had  not  been  filed  in  the  circuit  court,  the  motion 
was  denied,  the  judgment  of  the  justice's  court  reversed,  and 
the  cause  remanded  for  such  further  proceedings  as  might  be 
deemed  proper  in  the  premises.  From  this  judgment  the  de- 
fendant in  the  writ  appeals. 

Two  questions  are  involved  in  the  controversy:  (1) 
Whether  a  review  will  lie  to  bring  up  the  record  of  a  justice's 
court  after  an  appeal  has  been  regularly  taken,  the  proceed- 
ings therein  stayed,  and  a  transcript  certified  and  delivered  to 
the  appellant,  but  not  filed  in  the  circuit  court;  and  (2)  was 
the  verdict  of  the  jury  sufficient  upon  which  to  base  the  judg- 
ment rendered  1 

1.  To  fully  understand  the  situation,  it  is  necessary  to 
refer  somewhat  in  detail  to  the  statute  governing  appeals 
from  a  justice's  court,  and  the  special  proceeding  by  writ  of 
review.  An  appeal  is  taken  either  by  giving  oral  notice  thereof 
in  open  court  at  the  time  of  the  rendition  of  the  judgment, 
or  by  serving  a  notice  on  the  adverse  party  within  thirty 
days  thereafter,  and  filing  the  original,  with  proof  of  service 
thereon,  with  the  justice,  and  by  giving  an  undertaking  for  the 
costs  and  disbursements  of  the  appeal.  When  the  appeal  is 
taken  the  justice  must  allow  the  same,  and  make  an  entry  in 
his  docket  stating  whether  the  proceedings  are  thereby  stayed 
or  not.  On  or  before  the  first  day  of  the  term  of  the  circuit 
court  next  following  the  allowance  of  the  appeal,  the  appellant 
must  cause  to  be  filed  with  the  clerk  of  the  circuit  court  a 
transcript  of  the  cause.  Upon  the  filing  of  the  transcript  with 
the  clerk  of  the  circuit  court  the  appeal  is  perfected,  and 
thenceforth  the  action  shall  be  deemed  pending  and  for  trial 
therein  as  if  originally  commenced  in  such  court,  and  it  shall 
have  jurisdiction  of  the  cause,  and  shall  proceed  to  hear,  de- 
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termine,  and  try  the  same  anew,  disregarding  any  irregularity 
or  imperfection  in  form  which  may  have  occurred  in  the  pro- 
ceedings in  the  justice's  court:  Sections  41,  42,  and  47  of 
"An  act  to  regulate  the  practice  and  proceedings  in  justice's 
courts,"  approved  February  17,  1899  (Sess.  Laws,  1899,  p. 
109).  As  it  pertains  to  the  writ  of  review,  it  is  provided  that : 
"The  writ  shall  be  concurrent  with  the  right  of  appeal,  and 
shall  be  allowed  in  all  cases  where  the  inferior  court,  officer,  or 
other  tribunal,  in  the  exercise  of  judicial  functions,  appears  to 
have  exercised  such  functions  erroneously,  or  to  have  exceeded 
its  or  his  jurisdiction,  to  the  injury  of  some  substantial  right 
of  the  plaintiff,  and  not  otherwise.  The  writ  shall  be  directed 
to  the  court,  officer,  or  tribunal  whose  decision  or  determina- 
tion is  sought  to  be  reviewed,  or  to  the  clerk  or  other  person 
having  the  custody  of  its  records  or  proceedings,  requiring  it 
or  him  to  return  said  writ  to  the  circuit  court,  and  not  else- 
where, within  a  time  therein  specified,  with  a  certified  copy  of 
the  record  or  proceedings  in  question  annexed  thereto,  that 
the  same  may  be  reviewed  by  such  circuit  court,  and  requiring 
the  defendant  to  desist  from  further  proceedings  in  the  matter 
to  be  reviewed.  The  words  in  a  writ  requiring  a  stay,  of  pro- 
ceedings may  be  inserted  or  omitted  in  the  discretion  of  the 
court  or  judge  issuing  the  same,  and  the  proceeding  shall  be 
stayed  or  not,  accordingly":  Hill's  Ann.  Laws,  §§  586,  587, 
588. 

It  would  seem  not  to  have  been  the  purpose  of  either  of 
these  acts,  by  the  process  thereby  provided  and  established  for 
removing  a  cause  to  the  circuit  court,  to  break  up  or  suspend 
the  judgment  of  the  lower  court ;  and  such  judgment  can  only 
be  stayed  in.  the  one  case  by  the  undertaking,  which  operates 
as  a  supersedeas,  and  in  the  other  by  the  direction  of  the 
circuit  court.  This  is  analogous  to  the  practice  and  procedure 
as  it  pertains  to  appeals  from  the  circuit  court  to  the  supreme 
court:  Day  v.  Holland,  15  Or.  464  (15  Pac.  855) ;  Nessley  v. 
Ladd,  30  Or.  564  (48  Pac.  420).  In  this  connection  we  may 
state  a  fact  of  which  the  court  takes  judicial  knowledge, 
namely,  that  the  first  term  of  the  circuit  court  for  Marion 
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County,  after  the  appeal  was  taken,  began  Monday,  February 
12,  1900,  and  the  hearing  upon  the  writ  of  review  seems  to 
have  been  had  therein  at  an  adjournment  of  the  preceding 
regular  term.  It  is  clear,  from  the  statute  cited,  that  the  cir- 
cuit court  does  not  obtain  jurisdiction  by  appeal,  except  upon 
the  filing  of  the  transcript.  When  that  is  done,  the  appeal  is 
deemed  perfected^and  pending  for  trial,  as  if  originally  com- 
menced therein,  and  such  court  is  thenceforth  clothed  with 
jurisdiction  in  the  premises.  Unless  the  appellant  files  the 
transcript  on  or  before  the  first  day  of  the  next  term  following 
the  allowance  of  the  appeal,  the  circuit  court  does  not  acquire 
jurisdiction  of  the  cause.  Such  is  the  effect  of  two  decisions 
of  this  court  involving  a  similar  statute:  State  v.  Zingsem, 
7  Or.  137;  Steel  v.  Rees,  13  Or.  428  (11  Pac.  68).  In  this 
latter  case  the  appellant  took,  as  here,  all  needful  steps  to 
entitle  him  to  enter  the  cause  in  the  circuit  court,  but  omitted 
to  do  so ;  and  the  respondent  attempted  to  file  the  transcript, 
and  thus  complete  the  appeal,  with  a  view  of  having  the  judg- 
ment affirmed,  and  fixing  the  liability  of  the  sureties.  But  it 
was  held  that  the  filing  of  the  transcript  by  the  respondent  was 
a  nullity,  and  that  at  most  he  could  only  have  an  action  on  the 
undertaking  for  damages  suffered  by  the  stay  of  proceedings 
that  had  been  procured. 

The  statute  pertaining  to  the  writ  of  review,  prior  to  the 
amendment  of  1899,  now  in  force,  provided  that  the  writ 
should  be  allowed  in  all  cases  "  where  there  is  no  appeal,  or 
other  plain,  speedy  or  adequate  remedy,"  touching  the  effect 
of  which,  as  affording  a  remedy  concurrent  with  the  right  of 
appeal,  there  have  been  conflicting  adjudications  in  this  court, 
a  summary  of  which  is  given  by  Mr.  Justice  Strahan  in  Ram- 
sey v.  Pettingill,  14  Or.  207,  208  (12  Pac.  439).  He  says: 
"One  case  decided  that  appeal  and  review  were  concurrent 
remedies:  Schirott  v.  Phillippi,  3  Or.  484,  following  Blanch  - 
ard  v.  Bennett,  1  Or.  329.  In  Evans  v.  Christian,  4  Or.  375, 
this  court  held  that  appeal  and  review  were  not  concurrent 
remedies,  and  to  that  extent  overruled  the  preceding  cases  on 
that  subject.     In  the  latter  case  it  was  further  said :    *  We  do 
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not  question  the  correctness  of  the  decision  of  the  court  in 
Schirott  v.  Phillippi,  so  far  as  it  determined  the  real  question 
in  that  case.  That  was  that  a  writ  of  review  might  issue  in  a 
case  (otherwise  proper)  when  the  right  to  an  appeal  once  ex- 
isted, but  had  been  lost  by  the  lapse  of  time. '  ' '  And  it  was 
finally  settled  by  that  case  that  Title  I,  c.  7,  of  the  Code  of 
Civil  Procedure,  relating  to  the  writ  of  review,  authorized 
review  only  " where  there  is  no  appeal/'  and  when  the  right 
of  appeal  from  a  judgment  of  a  justice's  court  had  been  lost 
by  lapse  of  time  a  writ  of  review  did^  not  lie.  See,  also,.  Sum- 
mers v.  Harrington,  14  Or.  480  (13  Pac.  300).  These  cases 
seem  to  have  settled  the  law  prior  to  the  amendment  that  ap- 
peal and  review  were  in  no  sense  concurrent  remedies,  and 
that  if  the  appeal  had  once  existed  a  review  would  not  lie. 
The  amendment  omits  the  words  of  the  old  statute,  "  where 
there  is  no  appeal  or  other  plain,  speedy  or  adequate  remedy, ' ' 
and  declares  that '  *  the  writ  shall  be  concurrent  with  the  right 
of  appeal,  and  shall  be  allowed  in  all  cases' '  where  the  inferior 
court  has  exceeded  its  jurisdiction,  etc.  That  there  was  a  pur- 
pose to  make  a  radical  change  with  respect  to  the  concurrent 
feature  of  the  procedures,  and  to  overturn  the  prior  statute 
and  practice,  is  perfectly  manifest ;  and  that  the  effect  of  the 
change  was  to  give  concurrent  remedies  has  been  decided  by 
Hill  v.  State,  23  Or.  446  (32  Pac.  160),  and  followed  in  Kirk- 
wood  v.  Washingtori  County,  32  Or.  568  (52  Pac.  568) ;  Fan- 
ning v.  Gilliland,  37  Or.  369  (61  Pac.  636,  62  Pac.  209) ;  and 
yet  there  is  a  question  touching  whether  the  two  remedies  may 
be  prosecuted  at  the  same  time.  This  question,  however,  is 
not  presented  in  its  fullest  aspect  in  the  record  before  us. 

The  only  one  which  we  may  now  consider  is  whether,  after 
the  appellant  has  filed  the  notice  of  appeal  and  undertaking, 
and  secured  a  stay  of  proceedings  in  the  justice 's  court,  and  an 
issuance  and  certification  of  the  transcript,  he  can  rest  there, 
and,  without  filing  such  transcript  in  the  circuit  court,  sue  out 
a  writ  of  review,  and  have  it  heard  and  determined,  notwith- 
standing he  has  initiated  the  appeal.  It  seems  clear  that  as 
the  circuit  court  has  not  acquired  jurisdiction  of  the  appeal, 
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the  cause  having  not  yet  been  removed  thereto  by  that  pro- 
ceeding, it  had  jurisdiction  to  allow  the  writ  of  review,  and  to 
remove  the  cause  from  the  justice's  court  by  that  procedure. 
If  the  appeal  had  been  perfected  by  filing  the  transcript,  an- 
other question  would  have  been  presented,  to  which  the  argu- 
ment of  counsel  would  have  been  pertinent,— whether  the 
circuit  court  could  ignore  it  and  entertain  jurisdiction  of  the 
same  cause  under  another  proceeding.  But  by  what  we  have 
said  or  shall  say  we  do  not  wish  to  be  understood  as  passing 
upon  that  question,  because  it  is  not  involved  by  the  record. 
Nor  does  the  case  of  Fanning  v.  Gilliland,  37  Or.  369  (61  Pac. 
636,  62  Pac.  209),  go  so  far,  as  the  remedies  by  appeal  afforded 
to  the  losing  party  in  the  lower  court  therein  were  in  no  meas- 
ure inconsistent.  The  purposes  of  the  review  and  the  appeal 
in  the  assessment  of  damages  are  to  reach  entirely  different 
results.  If  the  plaintiff  herein  had  waited  until  after  Febru- 
ary 12  without  filing  the  transcript  of  the  cause  on  his  appeal, 
he  would  then  have  been  entitled  to  the  writ,  as  the  appeal 
would  have  been  deemed  abandoned,  and  the  distinct  purpose 
of  the  amended  statute,  when  the  old  statute  and  decisions 
respecting  it  are  considered,  was  to  give  a  right  of  review 
by  the  writ,  notwithstanding  the  right  of  appeal  once  existed 
and  was  lost.  The  effect  could  not  be  different  if  the  plaintiff 
had  failed  to  prosecute  an  appeal  where  one  is  given,  or,  hav- 
ing initiated  it,  failed  to  perfect  the  same  by  filing  the  tran- 
script: Poag  v.  Rowe,  16  Tex.  590.  And  it  may  be  safely 
predicated  that  the  present  statute  even  goes  further  than  this, 
and  that  a  party  is  given  his  choice  of  remedies,  and  may  pur- 
sue the  one  or  the  other  at  his  option. 

2.  As  respects  the  other  question,  it  is  alleged  in  the  com- 
plaint that  the  plaintiff  is  the  owner  and  entitled  to  the  pos- 
session of  the  personal  property,  which  is  denied  by  the  an- 
swer. The  finding  of  the  jury  is  that  the  plaintiff  is  entitled 
to  the  immediate  possession  and  damages  in  a  sum  designated. 
Just  such  a  verdict,  under  like  allegations,  was  rendered  in 
the  case  of  Yick  Kee  v.  Dunbar,  20  Or.  416  (26  Pac.  275),  and 
it  was  held  insufficient  to  support  the  judgment,  as  it  did  not 
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pass  upon  a  material  issue  in  the  cause,  namely,  the  ownership 
of  the  specific  personal  property  involved ;  the  rule  being,  in 
actions  for  the  recovery  of  personal  property,  that  the  verdict 
should  be  responsive  to  and  dispose  of  all  the  material  matters 
put  in  issue  by  the  pleadings.  The  defect  was  considered  to  be 
one  of  substance  and  vital  to  a  recovery,  and  the  verdict  was 
therefore  rendered  insufficient  to  support  a  judgment  that  the 
plaintiff  was  such  owner  and  entitled  to  possession.  The  case  is 
in  harmony  with  prior  decisions  upon  the  same  subject :  Jo  ties 
v.  Snider,  8  Or.  127;  Phipps  v.  Taylor,  15  Or.  484  (16  Pac. 
171) ;  Smith  v.  Smith,  17  Or.  444  (21  Pac.  439).  Nor  does 
Corbell  v.  Childers,  17  Or.  528  (21  Pac.  670),  conflict  with 
this  holding,  as  the  verdict  in  that  case  was  construed  to  be  a 
finding  "for  the  plaintiff/ '  and  that  he  was  entitled  to  the 
immediate  possession  and  return  of  the  property ;  the  finding 
"for  the  plaintiff' '  being  deemed  equivalent  to  a  finding  as  to 
ownership  and  right  of  possession.  The  allusion  made  by  the 
jury  by  the  use  of  the  phrase  "as  described  in  the  complaint" 
has  reference  to  the  identity  of  the  property,  and  does  not 
serve  in  any  measure  to  indicate  a  finding  as  to  plaintiff's 
right  of  ownership. 

It  follows  that  the  judgment  of  the  court  below  should  be 
affirmed,  and  it  is  so  ordered.  Affirmed. 


Argued  28  October;  decided  12  November,   1001. 

BROCK  v.  WEISS. 

[66  Pac.  575.] 

Cumulative  Evidence — Harmless  Error. 

1.  Where  evidence  on  a  collateral  matter  has  been  received  without 
objection,  and  remains  uncontradicted.  It  la  harmless  error  to  subsequently 
admit  cumulative  evidence  on  the  same  subject. 

Presumption  as  to  Effect  of  Ekbob. 

2.  Error  will  not  be  presumed  to  have  been  harmless,  but  where  all  the 
testimony  Is  brought  up  and  it  appears  therefrom  that  appellant  has  not  been 
injured,  the  judgment  should  not  be  reversed  for  such  error :  Kreicson  v. 
Purdom,  15  Or.  589,  and  State  ew  rel.  v.  Kraft,  18  Or.  550,  applied ;  Townley 
v.  Oregon  R.  Co.  33  Or.  323,  distinguished. 

From  Washington :    Thos.  A.  McBride,  Judge. 
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Action  by  Mary  Maggie  Halter  Brock  against  John  G. 
Weiss.  From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Messrs.  Samuel  B.  Huston  and  Alfred  R.  MendenhaU. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  W.  N.  Barrett 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  an  action  upon  a  promissory  note  for  $300,  of  date 
February  25,  1895,  due  three  years  after  date,  alleged  to  have 
been  made,  executed,  and  delivered  by  the  defendant  to  one 
John  Brock,  and  by  him  assigned  and  transferred  to  the  plain- 
tiff, for  value,  before  maturity.  The  answer  denies  the  exe- 
cution and  delivery  of  the  note  to  Brock  and  its  assignment  to 
plaintiff,  and,  for  a  further  and  separate  defense,  alleges  that 
on  February  25, 1895,  the  defendant,  who  was  about  to  depart 
for  Germany  on  a  visit,  and  desired  to  make  his  friend  John 
Brock  a  present  in  the  event  of  his  death  during  his  absence, 
executed  the  note  upon  which  this  action  is  founded,  and  put 
it  in  a  sealed  envelope  at  a  place  known  to  Brock,  with  the 
direction  and  agreement  that,  if  he  should  die  while  on  such 
visit,  Brock  should  open  the  envelope  and  its  contents  should 
become  his  property,  but,  if  defendant  returned,  the  gift 
should  be  of  no  effect;  that  he  did  return  in  due  time,  but 
during  his  absence,  and  without  his  knowledge  or  consent,  and 
contrary  to  the  agreement,  Brock  wrongfully  and  unlawfully 
obtained  and  opened  the  envelope,  took  possession  of  the  note, 
and  transferred  it  to  the  plaintiff,  who  is  his  wife,  and  who 
brings  this  action  at  his  request.  The  reply  puts  in  issue  the 
new  matter  alleged  in  the  answer,  and  avers  affirmatively  that 
the  note  was  given  by  defendant  to  Brock  in  payment  for 
services  rendered  and  labor  performed  by  the  latter  during  a 
period  extending  from  about  January  1,  1893,  to  July  1,  1896, 
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and  that  in  June,  1896,  and  before  the  maturity  of  the  note, 
Brock,  for  value,  assigned  and  delivered  it  to  the  plaintiff, 
who  is  the  owner  and  holder  thereof.  The  plaintiff  had  judg- 
ment, and  defendant  appeals. 

1.  Upon  the  trial  the  plaintiff  testified,  among  other  things 
without  objection,  that  she  was  married  to  Brock  in  January, 
1896,and  lived  with  him  as  his  wife  until  the  last  of  June  of  that 
year,  when  he  deserted  and  abandoned  her,  since  which  time  he 
has  continued  to  live  separate  and  apart  from  her ;  that  before 
leaving  he  assigned  and  transferred  to  her  the  note  in  question 
for  the  support  of  the  child  which  was  subsequently  born  to 
them,  and  which  she  has  been  supporting  since  its  birth  by 
working  out.  The  defendant  gave  testimony  tending  to  sup- 
port his  defense,  whereupon  the  mother  of  plaintiff,  Mrs. 
Christenz  Halter,  was  called  in  rebuttal,  and  testified,  among 
other  things,  over  the  objection  and  exception  of  defendant, 
that  her  daughter  had  been  supporting  her  child  by  doing 
general  housework  for  wages.  The  admission  of  this  testi- 
mony is  the  only  assignment  of  error  on  this  appeal.  But  it 
related  to  a  mere  collateral  matter,  and,  as  already  stated, 
testimony  by  the  plaintiff  to  the  same  effect  was  given  as  a  part 
of  her  case  in  chief  without  objection  by  the  defendant,  either 
at  the  time  of  its  admission  or  at  any  subsequent  stage  of  the 
trial,  and  it  was  not  controverted.  It  appeared,  therefore,  as 
an  uncontradicted  fact,  from  testimony  admitted  without  ob- 
jection, that  the  plaintiff  supported  her  child  by  her  own 
labor;  hence  the  admission  of  the  cumulative  testimony  of 
Mrs.  Halter,  if  technical  error,  was  manifestly  harmless.  The 
evidence  on  this  subject  was  presumably  admitted  for  the  pur- 
pose of  tending  to  show  that  the  plaintiff  had  received  the  note 
from  her  husband  in  good  faith,  for  the  support  of  her  child, 
and  that  she  had  kept  and  performed  the  agreement  under 
which  it  was  assigned  to  her.  But,  if  it  was  incompetent,  its 
admission  was  not,  under  the  circumstances,  reversible  error. 

2.  It  is  true,  where  error  is  shown  it  will  not  be  presumed 
that  it  was  rendered  harmless  unless  it  so  appears  from  the 
record.     In  this  case,  however,  all  the  testimony  given  on  the 


Nov.  1901.]  Pump  Works  v.  Iron  Works. 


83 


trial  is  made  part  of  the  bill  of  exceptions,  and  from  its  exami- 
nation we  fully  concur  in  the  view  of  the  trial  court  that  the 
verdict  ought  not  to  be  disturbed  on  account  of  the  admission 
of  the  testimony  complained  of :  Krewson  v.  Purdom,  15  Or. 
589  (16  Pac.  480) ;  State  ex  rel.  v.  Kraft,  18  Or.  550  (23  Pac. 
663) ;  Toumley  v.  Oregon  R.  Co.  33  Or.  323  (54  Pac.  150).  It 
follows  that  the  judgment  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 


Argued  30  October;  decided  12  November,  1901. 
DEAN  PUMP  WORKS  v.  ASTORIA  IRON  WORKS. 

[66  Pac  605.] 

Sales — Breach — Measure  of  Damages. 

Plaintiff  was  a  sole  manufacturer  of  exhaust  steam  condensers,  but  its 
goods  were  made  for  sale  In  open  market,  and  had  a  readily  ascertainable 
market  value.  Defendant  wrote  for  data  concerning  condensers  for  engines 
of  a  certain  size.  Plaintiff  replied  that  the  specifications  given  were  Insuffi- 
cient, but  sent  a  general  price  list.  Defendant  then  entered  into  contracts  to 
furnish  condensers  to  two  steamships,  and  ordered  condensers  of  a  certain 
size  from  plaintiff,  which  sent  a  smaller  size.  Defendant  received  these,  but 
refused  to  accept  them  as  a  compliance  with  Its  order,  and  subsequently 
ordered  others  of  a  larger  size  than  any  yet  specified.  Held,  that  defendant's 
set-off  for  non-compliance  with  its  first  order  was  limited  to  the  difference 
between  the  market  value  of  the  condensers  first  ordered  and  those  sent  in 
response,  and  was  not  the  difference  between  those  so  received  and  those 
afterwards  ordered  to  fulfill  Its  collateral  contracts  with  the  shipowners. 

From  Clatsop :    Thos  A.  McBride,  Judge. 

Action  for  the  price  of  goods  sold  by  the  Dean  Bros.  Steam 
Pump  Works,  a  corporation,  against  the  Astoria  Iron  Works, 
a  corporation.  From  a  judgment  in  favor  of  defendant,  plain- 
tiff appeals.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  Chas.  R.  Thomson. 
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For  respondent  there  was  a  brief  over  the  name  of  Fulton 
Bros.,  with  an  oral  argument  by  Mr.  Chas.  W.  Fulton. 
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Mr.  Chief  Justice  Bean  delivered  the  opinion  of  the  court. 

The  plaintiff  is  engaged  at  Indianapolis,  Indiana,  in  the 
business  of  manufacturing  and  selling  combined  air  pumps, 
circulating  pumps,  and  condensers,  such  as  are  used  in  steam- 
boats for  condensing  the  exhaust  steam.  The  condenser  con- 
sists of  a  metal  cylinder,  containing  small  tubes,  usually  five 
eighths  or  three  quarters  of  an  inch  in  diameter,  through  which 
cold  water  is  passed  by  means  of  the  circulating  pump,  the 
steam  which  is  let  into  the  spaces  inside  the  condenser  and  sur- 
rounding the  tubes  being  thereby  condensed  into  water.  The 
air  pumps  are  used  to  supply  the  interior  of  the  condenser  with 
air,  by  means  of  which  the  water  is  returned  to  the  boiler. 
The  capacity  of  a  condenser  is  determined  by  the  square  feet 
of  tube  or  cooling  surface.  The  defendant  is  an  Oregon  cor- 
poration, engaged  in  manufacturing,  furnishing,  and  supply- 
ing machinery,  pumps,  engines,  boilers,  and  other  appliances 
for  use  in  steamboats,  mills,  etc.  On  November  15,  1897,  it 
wrote  to  the  plaintiff,  stating,  in  substance,  that  it  had  had 
several  inquiries  for  combined  air  pumps,  circulating  pumps, 
and  condensers,  giving  dimensions  of  engines,  and  asking 
plaintiff  to  give  full  data,  "either  number  and  length  of  tubes 
or  square  feet  of  cooling  surface,  diameter  and  stroke  of  en- 
gines and  pumps,"  etc.  On  November  27  the  plaintiff  an- 
swered, saying  there  was  not  sufficient  data  in  defendant's 
letter  from  which  to  calculate  the  steam  consumption  and  size 
of  condenser  required,  but  quoted  the  following  prices,  f.  o.  b. 
Indianapolis,  for  pumps  and  condensers: 


a.  p.  of 

Pett 

tub**. 

80 
160 
240 
820 
400 
480 

Siae  of  air  and  circulating  pump: 

Appro*,  dimm. 

JYto. 

• 

$    266 

466 
570 
706 
736 
950 

Woight 

tng. 

Lgth. 

96 

96 

96 

122 

122 

130 

Wdlh. 

m. 

ab<mt- 

60 
100 
160 
200 
260 
300 

5%X  6  &    6x  6 
7    x  8  &   8x  7 

7  x  8  A   8x  7 

8  x  9  A   9x10 
8    x  9  A   9x10 

10    X12&  12x12 

14 
18 
22 
22 
24 
24 

86 
62 
66 
60 
62 
68 

880  9)8. 
1.800  " 
2,400  " 
4,000  " 
4,600  " 
6,600  " 

On  January  24, 1898,  the  defendant  ordered  of  plaintiff,  re- 
ferring to  prices  and  dimensions  given  in  its  letter  of  November 
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27,  "one  of  your  5^x6  and  6x5  pumps,  and  condensers,' '  and 
on  February  28  wired  it  to  "duplicate  our  order  of  January 
24,  and  ship  as  soon  as  possible/ '  On  February  15  the  de- 
fendant entered  into  contracts  with  the  steamers  Juneau  and 
Maggie  to  furnish  each  of  them  "one  combined  circulating 
pump,  air  pump,  and  condenser,  steam  5y2  inches,  water  6 
inches,  air  6  inches,  stroke  5  inches,  condenser  to  contain  about 
200  square  feet  of  cooling  surface/ '  A  short  time  thereafter 
the  condenser  ordered  by  the  defendant  on  the  twenty-fourth 
January,  and  which  it  intended  for  use  in  the  Juneau,  arrived, 
but,  instead  of  being  ninety-six  inches  in  length,  as  stated  in 
the  plaintiff's  letter  of  November  27,  it  was  only  fifty-four 
inches  long,  and  its  capacity  (one  hundred  square  feet  of  cool- 
ing surface)  was  wholly  insufficient  to  comply  with  defend- 
ant's contract  with  the  Juneau.  The  condenser  ordered  by 
wire  February  28,  which  the  defendant  intended  for  use  in  ful- 
filling its  contract  with  the  Maggie,  arrived  soon  afterwards, 
but  was  only  fifty-four  inches  long,  and  contained  eighty-eight 
square  feet  of  cooling  surface.  Upon  the  arrival  of  the  con- 
densers, defendant  accepted  the  same,  but  immediately  notified 
plaintiff  that  they  did  not  comply  with  the  contract,  and  re- 
quested it  to  ship  condensers  at  once  "in  accordance  with 
dimensions  given  November  27,"  which  the  plaintiff  refused 
to  do,  asserting  that,  because  the  condensers  shipped  contained 
more  cooling  surface  than  those  ordered,  there  had  been  no 
breach  of  the  contract.  Defendant  subsequently  ordered  of 
plaintiff  two  condensers  of  the  "next  larger  size,"  with  which 
to  fill  its  contracts  with  the  steamers  Juneau  and  Maggie,  at  an 
expense  of  $510.  This  action  is  brought  to  recover  a  balance 
of  $400  alleged  to  be  due  from  the  defendant  to  the  plaintiff 
on  account  of  the  condensers  purchased. 

The  complaint  is  in  the  usual  form  in  actions  for  goods  sold 
and  delivered,  and  the  controversy  arises  upon  the  counter- 
claim of  the  defendant.  The  answer  sets  up,  in  substance: 
That  plaintiff  offered  and  agreed  to  sell  and  deliver  to  defend- 
ant, f.  o.  b.  Indianapolis,  Indiana,  combined  steam,  air,  and 
circulating  pumps  and  condensers,  of  the  following  descrip- 
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tion,  size,  and  dimensions:  " Pumps,  5^  inches  by  6  inches 
and  6  inches  by  5  inches;  condensers,  96  inches  long,  14  inches 
wide,  and  36  inches  in  height;  weight,  880  pounds,— for  the 
sum  of  $265."  That,  relying  upon  such  agreement,  defend- 
ant entered  into  contracts  to  furnish  each  of  the  steamers  Ju- 
neau and  Maggie  a  combined  circulating  steam  and  air  pump 
and  condenser  of  the  size  and  weight  as  stated.  That  there- 
upon it  ordered  of  plaintiff  two  of  such  pumps  and  condensers, 
but  that  plaintiff  failed  and  neglected  to  comply  with  its  con- 
tract, in  this :  that  it  did  not  furnish  a  condenser  ninety-six 
inches,  but  only  fifty-four  inches,  long,  which  weighed  one 
thousand  four  hundred  and  seventy  pounds.  That  by  reason 
thereof  both  of  said  condensers  were  entirely  worthless,  and  of 
no  value  whatever  to  defendant.  That  it  immediately  notified 
plaintiff  of  the  failure  to  comply  with  its  contract,  and  de- 
manded that  it  furnish  two  condensers  ninety-six  inches  in 
length,  which  it  refused  to  do.  That  at  the  time  of  the  con- 
tract plaintiff  had  full  knowledge  that  defendant  had  agreed 
to  furnish  each  of  the  steamboats  referred  to  with  ninety-six- 
inch  condensers,  and  also  knew,  and  defendant  alleges  the  fact 
to  be,  that  it  could  riot  purchase  such  condensers  elsewhere; 
and  that  plaintiff  wholly  refused  to  deliver  and  furnish  them 
unless  it  agreed  to  pay  the  further  sum  of  $510,  which  it  was 
compelled  to  do  in  order  to  fulfill  its  contracts  to  supply  the 
steamboats.  That,  by  reason  of  the  failure  and  refusal  of  the 
plaintiff  to  deliver  the  two  pumps  and  condensers  ninety-six 
inches  in  length,  in  accordance  with  its  agreement,  defendant 
was  and  is  damaged  in  the  sum  of  $510,  and  because  the  com- 
bined weight  of  the  pumps  and  condensers  was  more  than  one 
thousand  seven  hundred  and  sixty  pounds,  namely,  five  thou- 
sand four  hundred  and  twenty  pounds,  defendant  was  com- 
pelled to  and  did  pay  $54.90  freight,  in  which  sum  it  asserts  it 
is  further  damaged. 

The  plaintiff  requested  the  court  to  instruct  the  jury  that, 
"if  plaintiff  agreed  to  sell  defendant  a  certain  kind  of  a  con- 
denser, and  delivered  to  defendant  a  different  kind  of  a  con- 
denser, which  is  not  accepted  by  defendant  as  performance  of 
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the  contract,  the  measure  of  damages  is  the  difference  in  value 
between  the  condenser  agreed  to  be  delivered  and  the  one  actu- 
ally delivered,  if  the  one  actually  delivered  is  of  less  valhie 
than  the  one  agreed  to  be  delivered ; ' '  and  that  in  ascertaining 
the  amount  of  the  damages,  if  any,  to  the  defendant,  it  had 
"no  right  to  consider  any  collateral  contract  made  by  defend- 
ant with  the  others  for  the  sale  of  condensers,  nor  the  amount 
actually  paid  or  incurred  by  defendant  in  order  to  fulfill  such 
collateral  contract."  The  court  refused  to  give  either  of  the 
instructions  requested,  but  charged  the  jury  that,  if  the  plain- 
tiff knew,  or  had  reasonable  grounds  to  believe,  that  the  con- 
densers were  purchased  by  the  defendant,  not  for  the  purpose 
of  general  sale  on  the  market,  but  to  fill  a  particular  contract, 
and  it  did  not  send  what  was  ordered,  or  substituted  something 
else  that  would  not  fill  such  contract,  it  would  be  liable  in  dam- 
ages for  any  sum  defendant  was  compelled  to  pay  in  order  to 
fulfill  its  collateral  contract;  that,  if  plaintiff  substituted  a 
fifty-four-inch  for  a  ninety-six-inch  condenser,  and  thereby 
put  defendant  in  a  position  where  it  would  not  be  able  to  f ulfill 
its  contract,  or  had  to  spend  money  in  order  to  do  so,  plaintiff 
would  be  liable  for  whatever  it  cost  defendant  to  buy  another 
condenser  to  supply  the  place  of  the  one  plaintiff  should  have 
furnished ;  that,  if  the  ninety-six-inch  condenser  ordered  would 
not  have  filled  the  defendant's  contracts,  and  it  was  compelled 
to  buy  one  of  some  other  capacity  for  that  purpose,  it  would  be 
entitled  to  offset  the  difference  in  value  between  the  condenser 
actually  furnished  and  the  one  purchased;  that,  if  there  has 
been  a  breach  of  the  contract,  the  fair  measure  of  damages 
would  be  to  require  the  defendant  to  pay  the  value  of  the  two 
condensers  received  by  it,  allowing  as  offset  any  extra  expense 
it  was  put  to  in  order  to  obtain  others  to  supply  their  places, 
that  if  plaintiff  did  not  send  the  condensers  ordered,  and  de- 
fendant had  to  purchase  others  to  supply  their  places,  it  is 
entitled  to  credit  in  this  action  for  the  difference  between  the 
value  of  the  condensers  ordered  and  what  it  was  compelled  to 
pay  for  the  new  ones.  The  verdict  and  judgment  were  for  the 
defendant,  and  plaintiff  appeals. 
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Although  there  are  several  assignments  of  error,  all  involve 
the  single  question  as  to  whether  the  court  erred  in  permitting 
defendant  to  give  in  evidence  the  amount  it  was  compelled  to 
pay  in  order  to  fulfill  its  contracts  with  the  Juneau  and  Mag- 
gie and  instructing  the  jury,  in  effect,  that,  if  the  plaintiff  did 
not  furnish  condensers  of  the  length  ordered,  the  measure  of 
damages  would  be  the  difference  between  the  value  of  those 
actually  sent  and  what  defendant  was  compelled  to  pay  for 
others  to  comply  with  its  collateral  contracts.  The  general 
rule  is  not  questioned  that  in  cases  of  this  kind,  where  the 
goods  are  not  received  by  the  vendee  as  in  fulfillment  of  the 
contract,  the  measure  of  damages  is  the  difference  between  the 
market  value  of  the  goods  actually  delivered  and  accepted  and 
those  ordered.  The  defendant  contends,  however,  that  this 
case  forms  an  exception  to  the  general  rule,  because  the  con- 
densers were  of  a  special  manufacture,  ordered  for  a  particular 
purpose,  and  could  not  be  had  in  the  open  market,  and 
plaintiff  knew  at  the  time  they  were  ordered  that  defendant 
desired  them  for  the  purpose  of  fulfilling  its  contracts  with  the 
Juneau  and  Maggie.  But  the  facts  of  the  case  do  not  bring  it 
within  the  exception  contended  for.  It  is  true  the  condensers 
were  of  a  special  manufacture,  but  they  were  such  as  were 
manufactured  by  plaintiff  for  sale  in  the  open  market,  were 
described  in  its  catalogue,  and  had  a  value  readily  ascertaina- 
ble. Moreover,  the  evidence  which  is  contained  in  the  corre- 
spondence between  plaintiff  and  defendant  shows  that  plaintiff 
did  not,  and  had  no  reason  to,  believe  that  defendant  desired 
the  condensers  to  fulfill  any  particular  contract  it  had,  or 
which  it  contemplated  making,  and  therefore  there  could  be  no 
warranty,  express  or  implied,  that  they  would  do  so.  True,  in 
its  letter  of  November  15,  asking  for  prices,  it  gives  the  dimen- 
sions of  the  engines  for  which  it  probably  desired  the  con- 
densers, but  plaintiff  declined  to  give  any  estimate  of  the  size 
required  because  of  the  insufficiency  of  the  data,  and  simply 
forwarded  to  the  defendant  a  list  price  of  half  a  dozen  con- 
densers of  different  sizes  and  capacities,  from  which  to  make  its 
own  selection.     The  defendant  concluded  that  the  smallest 
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condenser  noted  on  the  list,  containing  eighty  feet  of  tube 
surface,  would  answer  its  purpose,  and,  after  ordering  it, 
entered  into  the  contracts  with  the  Juneau  and  Maggie  which 
form  the  basis  of  its  claim  for  damages.  These  contracts  do 
not  call  for  condensers  of  the  dimensions  ordered  from  the 
plaintiff,  but  for  condensers  containing  two  hundred  feet  oi 
cooling  surface,  without  any  specifications  whatever  as  to  their 
size.  If  then,  the  condensers  received  by  the  defendant  had 
been  of  the  size  and  dimensions  ordered,  they  would  not  have 
been  of  sufficient  capacity  to  comply  with  defendant's  collat- 
eral contracts.  While  the  plaintiff  agreed  to  furnish  con- 
densers approximately  ninety-six  inches  long,  and  failed  to  do 
so,  for  which  it  is  liable  in  damages  to  the  defendant,  yet  the 
number  of  feet  of  cooling  surface  was  also  stated,  and  was  less 
than  one  half  that  required  in  defendant's  contracts  with  the 
steamboats.  So  that,  if  plaintiff  had  furnished  the  condensers 
as  ordered,  they  could  not  have  been  used  by  the  defendant 
in  fulfilling  its  contracts,  which  is  evidenced  by  the  fact  that, 
after  their  receipt,  and  after  defendant  knew  their  length,  it 
did  not  order  others  of  the  size  and  dimensions  contained  in  its 
first  order,  but  of  the  "next  larger  size,"  containing,  according 
the  price  list  furnished  by  the  plaintiff,  one  hundred  and  sixty 
feet  of  cooling  surface. 

If  defendant  had  contracted  to  furnish  condensers  of  the 
dimensions  ordered  from  the  plaintiff,  and  was  unable  to  ful- 
fill its  contract  because  of  plaintiff's  default,  or,  if  plaintiff 
had  known  that  defendant  intended  them  for  use  in  the  Ju- 
neau and  Maggie,  and  had  agreed  to  furnish  them  with  that 
understanding,  a  different  question  from  the  one  now  before 
us  would  have  been  presented,  and  a  different  rule  of  damages 
would,  perhaps,  have  been  applicable.  But  here  defendant's 
collateral  contracts  were  not  for  condensers  of  the  dimensions 
ordered,  and  plaintiff  did  not  know  that  it  desired  them  for 
any  particular  use.  We  are  of  the  opinion,  therefore,  that  the 
rule  sought  to  be  invoked  by  the  defendant,  that  where  machin- 
ery is  ordered  for  a  special  purpose,  and  the  seller  has  knowl- 
edge of  that  fact,  but  fails  to  comply  with  the  order,  the  ven- 
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dee,  after  notice  to  the  vendor,  may  replace  it  with  other  suita- 
ble machinery  and  charge  the  extra  expense,  if  any,  to  the  ven- 
dor, can  have  no  application  to  the  facts  of  this  case ;  and,  as 
there  was  no  alteration  or  change  in  the  condensers  to  bring 
them  up  to  the  size  and  dimensions  ordered,  the  true  measure 
of  damages,  in  addition  to  the  extra  freight  on  account  of  the 
misstatement  as  to  the  weight,  is  the  difference,  if,  any,  between 
the  value  of  the  condensers  delivered  and  those  ordered: 
Canon  City  Electric  Light  &  Power  Co.  v.  Medart  Patent  Pul- 
ley Co.  11  Colo.  App.  300  (52  Pac.  1030).  We  are  of  the 
opinion,  therefore,  that  the  court  was  in  error  in  the  admis- 
sion of  the  testimony  as  indicated  and  in  instructing  the  jury 
as  to  the  measure  of  damages. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial 
ordered.  Reversed. 
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Gatch  v.  Simpson. 

[66  Pac.  688.] 

Right  of  Administrator  de  Bonis  Non  to  Sub. 

1.  Under  11111*8  Ann.  Laws,  SI  1008,  1099,  providing  that  on  the  death  or 
removal  of  an  administrator  a  new  one  shall  be  appointed,  who  shall  be  en- 
titled to  the  exclusive  administration  of  the  estate,  and  to  maintain  any 
necessary  action  against  the  administrator  ceasing  to  act,  or  against  his 
sureties  or  representatives,  an  administrator  de.  bonis  non  may  recover  from 
the  representative  of  the  former  administrator  or  his  sureties  assets  converted 
by  the  first  administrator. 

Powbb  to  Compel  Accounting  Bbtwbbn  Administrators. 

2.  Under  Hill's  Ann.  Laws,  9  985,  giving  the  county  court  exclusive 
jurisdiction  over  the  accounts  of  administrators,  etc,  and  section  1078, 
providing  that  the  mode  of  proceeding  in  the  county  court  is  in  the  nature  of 
a  suit  In  equity,  and  its  jurisdiction  of  the  parties  is  obtained  by  citation, 
the  county  court  has  jurisdiction  of  a  suit  by  an  administrator  de  bonis  non 
to  compel  the  representative  and  sureties  of  the  first  administrator,  who  had 
died,  to  settle  the  accounts  of  their  principal. 

Accounting  bt  Administrator — Bubdbn  of  Proof. 

3.  Where,  in  a  Buit  by  an  administrator  de  bonis  non  against  the  repre- 
sentative and  sureties  of  the  deceased  administrator,  it  is  shown  that  a 
certain  sum  was  in  such  administrator's  hands  when  his  last  report  was 
made,  the  burden  of  proof  Is  on  the  representative  and  sureties  to  show  the 
proper  administration  of  such  fund. 


Nov.  1901.]  Herren 's  Estate.  91 

From  Marion :    Reuben  P.  Boise,  Judge. 

This  proceeding  was  instituted  in  the  county  court  by 
Claud  Gatch,  administrator  de  bonis  non  of  the  estate  of  W. 
J.  Herren,  deceased,  against  M.  W.  Hunt,  administrator  of  the 
estate  of  J.  J.  Shaw,  deceased,  the  former  administrator  of  the 
Herren  estate,  and  against  the  sureties  on  Shaw's  bond,  to 
require  the  former  to  file  the  papers  and  vouchers  in  his  pos- 
session showing  the  disbursements  made  by  his  intestate,  and 
the  latter  to  make  final  settlement  of  their  principal's  ac- 
counts. The  petition  alleges,  in  substance,  that  on  the  twenty- 
ninth  of  April,  1891,  Shaw  was  appointed  administrator  of  the 
Herren  estate  by  the  county  court  of  Marion  County ;  that  he 
qualified  by  giving  a  bond  as  required  by  law,  with  the  defend- 
ants Hubbard,  Simpson,  and  Albert  as  sureties;  that  there- 
after he  disposed  of  all  the  property  of  the  estate,  except  four 
lots  in  Astoria,  appraised  at  $4,000,  and  received  therefor 
$11,462.64;  that  prior  to  the  twenty-sixth  of  April,  1894,  he 
disbursed  as  such  administrator  the  sum  of  $8,981.15,  and  on 
that  day  filed  his  semiannual  account,  which  was  approved  by 
the  county  court,  showing  a  balance  on  hand  of  $2,481.49,  ap- 
plicable to  the  payment  of  claims  and  expenses ;  that  the  court 
ordered  and  directed  him  to  pay  a  dividend  of  ten  per  cent,  on 
the  approved  claims;  that  the  petitioner  is  advised  and  be- 
lieves that  such  dividend  was  paid  to  some  of  the  claimants, 
but  he  has  no  knowledge  as  to  the  number  thereof ;  that,  after 
the  filing  of  his  semiannual  account  on  April  26,  1894,  Shaw 
made  no  further  report  to  the  court  showing  the  condition  of 
the  estate ;  that  he  died  on  June  24, 1898,  without  having  fully 
administered  the  same;  that  the  only  property  belonging  to 
the  Herren  estate  is  that  at  Astoria  and  the  balance  due  from 
Shaw ;  that  since  his  appointment  the  petitioner  has  demanded 
of  Hunt,  the  administrator  of  the  Shaw  estate,  that  he  make 
and  file  a  statement  showing  the  amount  of  money  .paid  by 
his  intestate  under  the  order  of  April  26,  1894,  so  far  as  he 
can  from  the  records  and  vouchers  in  his  possession,  and  of 
Simpson,  Albert,  and  Hubbard  that  they  make  and  file  a  state- 
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ment  of  Shaw's  administration  of  the  Herren  estate,  but  they 
have  failed  and  refused  to  comply  with  such  demand.  A  de- 
murrer to  this  petition  on  the  grounds  that  the  court  was  with- 
out jurisdiction  and  that  the  petition  did  not  state  facts  suffi- 
cient to  constitute  any  cause  of  suit  or  proceeding  being  over- 
ruled, Hubbard,  Simpson,  and  Albert  filed  a  joint  answer 
denying  the  allegations  of  the  petition,  and  Hunt  filed  a  state- 
ment of  the  receipts  or  vouchers,  which,  upon  their  face,  pur- 
ported to  be  payments,  made  by  Shaw  in  the  administration 
of  the  Herren  estate,  amounting  in  the  aggregate  to  $923.09. 
Upon  the  trial  the  county  court  found  from  the  records  and 
papers  of  the  estate  and  from  the  evidence  offered  at  the  hear- 
ing that  Shaw  had  in  his  possession,  after  allowing  credit  for 
all  payments  made  to  creditors,  commissions,  and  attorney 
fees,  the  sum  of  $1,136.46,  the  property  of  the  estate,  for  which 
he  should  be  charged,  with  interest  at  the  rate  of  eight  per 
cent,  per  annum,  less  credit  for  taxes  paid  to  be  deducted  from 
the  interest,  leaving  the  sum  of  $1,280.72  due  on  the  fourth 
of  June,  1899,  and  entered  an  order  settling  and  allowing  his 
final  account  on  that  basis.  An  appeal  was  taken  to  the  circuit 
court,  where  the  decree  of  the  county  court  was  affirmed,  and 
Hubbard,  Simpson,  and  Albert,  Shaw's  sureties,  appeal  to  this 
court.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of  John  A. 
Carson,  W.  T.  Slater,  and  Wm.  M.  Kaiser,  with  an  oral  argu- 
ment by  Messrs.  Carson  and  Kaiser. 

For  respondent  there  was  a  brief  over  the  names  of  Ram- 
sey  <&  Bingham,  and  Bonham  &  Martin,  with  an  oral  argu- 
ment by  Messrs.  Geo.  O.  Bingham  and  Benj.  F.  Bonham. 

Mr.  Chief  Justice  Bean,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  It  is  first  contended  that  the  petitioner  had  no  author- 
ity to  institute  this  proceeding.  At  common  law  the  authority 
of  an  administrator  de  bonis  non  extended  to  only  such  of  the 
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estate  of  the  deceased  as  remained  unadministered  or  uncon- 
verted by  his  predecessor.  He  could  not  maintain  an  action 
to  recover  converted  assets,  but  that-  right  belonged  to  the 
heirs,  legatees,  creditors,  or  others  interested  in  the  estate :  2 
Woerner,  Administration  (2  ed.),  §  536;  Bradshaw  v.  Com- 
monwealth, 3  J.  J.  Marsh,  632.  But,  as  Mr.  Woerner  points 
out,  the  historical  justification  of  this  rule,  however  valid  in 
England,  does  not  exist  in  this  country,  and  therefore  many  of 
the  states  have  discarded  the  rule  itself,  either  by  judicial  au- 
thority or  by  statutory  enactments.  And  this  is  true  in  this 
state.  The  statute  provides  that  whenever  all  the  executors 
or  administrators  die,  resign,  or  are  removed,  administration 
of  the  estate  remaining  unadministered  shall  be  granted  to 
those  next  entitled,  if  they  be  competent  and  qualified;  and 
that  the  new  administrator  "is  entitled  to  the  exclusive  admin- 
istration of  the  estate,  and  for  that  purpose  may  maintain  any 
necessary  and  proper  action,  suit,  or  proceeding  on  account 
thereof,  against  the  executor  or  administrator  ceasing  to  act, 
or  against  his  sureties  or  representatives" :  Hill's  Ann.  Laws, 
§§  1098,  1099.  The  plain  purpose  of  these  provisions  is  that 
the  assets  of  an  estate  shall  always  be  in  the  hands  and  under 
the  control  of  an  acting  executor  or  administrator,  and  subject, 
in  the  manner  designated  by  law,  to  the  jurisdiction  and  super- 
vision of  the  county  court.  To  this  end  it  contemplates  that 
when  an  executor  or  administrator  dies,  or  is  removed,  all  the 
property  in  his  hands  belonging  to  the  estate  shall  pass  to  his 
successor,  and  such  successor  is  given  power  and  authority  to 
maintain  all  proper  actions,  suits,  or  proceedings  to  secure  the 
possession  thereof.  Assets  which  have  been  converted  into 
money  are  none  the  less  still  unadministered  within  the  mean- 
ing of  the  law,  and  an  administrator  de  bonis  non  may  under 
the  statute  proceed  against  the  former  administrator  or  his 
sureties  to  recover  the  amount  thereof.  This  seems  to  be  the 
general  trend  of  the  authorities  in  this  country,  independ- 
ently of  statute.  See  2  Woerner,  Administration  (2  ed.), 
§  352.  But  we  are  not  without  direct  judicial  authority  on 
the  question  in  hand.     The  statute  of  Kansas  (Gen.  St.  1889, 
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§  2810)  is  substantially  the  same  as  ours,  and  the  supreme  court 
of  that  state  held  that  it  gives  a  substituted  administrator  the 
right  to  maintain  an  action  against  his  predecessor  as  well  as 
against  the  sureties  upon  his  bond,  to  recover  the  converted 
assets:  Davis  v.  Clark,  58  Kan.  454  (49  Pac.  665).  In  Iowa 
the  statute  is  not  nearly  so  explicit  as  ours,  but  simply  pro- 
vides that  in  case  of  a  vacancy  in  the  administration  letters 
may  be  granted  to  some  person,  and  that  such  substitution 
shall  cause  no  delay  in  the  administration  of  the  estate  (Mc- 
Clain's  Ann.  St.  §§  2348,  2349),  and  it  was  held  that  these 
provisions  so  changed  and  modified  the  common-law  rule  that 
an  administrator  de  bonis  non  could  sue  on  the  bond  of  a 
former  administrator  to  recover  the  proceeds  of  property  be- 
longing to  the  estate  and  converted  by  him :  Stewart  v.  Phe~ 
nice,  65  Iowa,  475  (22  N.  W.  636).  The  objection  that  the 
petitioner  has  no  authority  to  institute  this  proceeding  is 
therefore,  in  our  opinion,  without  merit. 

It  is  next  urged  that  the  court  was  without  jurisdiction, 
because  the  petition  does  not  allege  that  Shaw's  administrator 
had  in  his  possession  any  property  belonging  to  the  Herren 
estate ;  but  no  relief  is  asked  against  him,  except  that  he  file 
in  the  county  court  such  vouchers  and  papers  belonging  to  the 
Herren  estate  as  may  be  in  his  possession,  and,  besides,  it  is  not 
clear  upon  what  ground  the  sureties  on  Shaw's  bond,  who 
alone  appeal,  can  urge  this  question. 

2.  Again,  it  is  contended  that  the  county  court  is  without 
jurisdiction  to  compel  the  sureties  of  a  deceased  administrator 
to  make  final  settlement  of  the  accounts  of  their  principal.  It 
has  been  held  by  this  court  in  Adams  v.  Petrain,  11  Or.  304 
(3  Pac.  163),  that  no  action  or  proceeding  can  be  maintained 
upon  the  bond  of  an  administrator  or  executor  until  final  set- 
tlement of  his  accounts.  Such  settlement,  therefore,  is  a  pre- 
requisite to  an  action  by  the  petitioner  to  recover  from  the 
sureties  the  fund  in  Shaw's  hands  at  the  time  of  his  death 
belonging  to  the  Herren  estate.  Now,  a  settlement  by  the  ad- 
ministrator de  bonis  non  would  manifestly  not  be  binding  on 
the  sureties.    As  to  them  it  would  be  res  inter  alios  acta.    Nor 
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can  Shaw's  administrator  be  compelled  to  make  the  final  settle- 
ment: Cross  v.  Baskett,  17  Or.  84  (21  Pac.  47).  The  sureties 
of  an  executor  or  administrator,  in  the  absence  of  fraud  or 
collusion,  are  bound  by  the  judgments  or  decrees  against  their 
principal  in  the  course  of  administration  (Bellinger  v.  Thomp- 
son, 26  Or.  320  (37  Pac.  714,  40  Pac.  229) ;  but  they  are  not 
bound  by  acts  done  by  the  personal  representatives  or  success- 
ors of  their  principal,  for  whose  fidelity  they  have  not  prom- 
ised to  answer.  No  judicial  ascertainment  of  the  liability  of  an 
administrator  after  his  death  can  be  binding  upon  his  sureties 
unless  they  are  parties  to  the  proceeding.  In  some  jurisdic- 
tions it  is  held  that  the  remedy  in  such  cases  is  by  a  bill  in 
equity  against  the  sureties  for  an  accounting:  Bush  v.  Lind- 
sey,  44  Cal.  121;  Chaquette  v.  Ortet,  60  Cal.  594;  Curtiss  v. 
Curtiss,  65  Cal.  572  (4  Pac.  578) ;  Martin  v.  Ellerbe's  Ad- 
ministrator,  70  Ala.  326.  These  cases,  however,  are  put  upon 
the  ground  that  the  statutes  did  not  confer  authority  upon  the 
probate  court  to  take  and  settle  the  accounts,  and  therefore 
relief  must  be  had  in  a  court  possessing  general  equity  powers. 
The  constitution  of  this  state  provides  that  "the  county  court 
shall  have  the  jurisdiction  pertaining  to  probate  courts": 
Const.  Or.  Art.  VII,  §  12.  And  the  statute  defining  its  jurisdic- 
tion declares:  "The  county  court  has  the  exclusive  jurisdic- 
tion, in  the  first  instance,  pertaining  to  a  court  of  probate; 
that  is,— (1)  To  take  proof  of  wills;  (2)  to  grant  and  revoke 
letters  testamentary  of  administration  and  of  guardianship; 
(3)  to  direct  and  control  the  conduct  and  settle  the  accounts 
of  executors,  administrators,  and  guardians/ '  etc.:  Hill's 
Ann.  Laws,  §  895.  The  mode  of  proceeding  in  the  county 
court,  when  sitting  for  the  transaction  of  probate  business,  is 
in  the  nature  of  a  suit  in  equity,  and  its  jurisdiction  of  the 
parties  is  obtained  by  a  citation  (Hill's  Ann.  Laws,  §  1078) ; 
and  its  orders  or  decrees  for  the  payment  of  money  may  be 
enforced  by  execution  in  the  same  manner  as  similar  orders  or 
decrees  in  the  circuit  court  (Hill's  Ann.  Laws,  §  1082).  These 
several  statutory  provisions  not  only  confer  upon  the  county 
court  ample  power  and  authority  to  settle  and  adjust  the  ac- 
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counts  of  a  deceased  administrator,  but  manifestly  require  that 
proceedings  for  that  purpose  shall  be  instituted  in  that  court : 
Davis  v.  Eastman,  66  Vt.  651  (30  Atl.  1). 

This  is,  in  effect,  the  construction  given  to  the  statute  in 
Clark's  Heirs  v.  Ellis,  9  Or.  128,  where  it  is  held  that  a  pro- 
ceeding to  contest  the  validity  of  a  will  and  to  revoke  letters 
testamentary  was  properly  commenced  in  the  county  court, 
and  in  Adams  v.  Petrain,  11  Or.  304  (3  Pac.  163),  holding  that 
no  action  can  be  maintained  on  an  administrator's  bond  until 
after  a  final  settlement  of  his  accounts  in  the  county  court. 
In  the  latter  case  it  is  said :  "In  the  case  before  us  the  account 
of  the  administrator  was  not  settled  in  the  county  court.  The 
circuit  court  undertook  to  discharge  that  duty,  and  the  judg- 
ment which  the  respondent  obtained  in  the  action  is  based  upon 
the  settlement  of  accounts  had  in  the  circuit  court.  Was  the 
settlement  of  this  account  a  matter  pertaining  to  the  jurisdic- 
tion 6f  a  court  of  probate  *  It  cannot  be  denied,  and,  besides, 
the  statute  quoted  from  expressly  enumerates  such  settlements 
as  within  the  jurisdiction  belonging  to  a  court  of  probate; 
and,  if  it  is  a  subject  of  probate  jurisdiction,  which  is  undenia- 
ble, then  it  is  within  the  exclusive  jurisdiction  of  the  county 
court,  and  the  action  of  the  circuit  court  was  unwarranted." 
An  adjudication  against  the  administrator  upon  a  citation  to 
him  will  be  binding  upon  his  sureties,  without  notice  to  them. 
But  if  he  die,  leaving  the  estate  unsettled,  his  sureties  must  be 
made  parties  to  the  proceeding,  and  citation  issue  to  them,  or 
the  decree  will  not  be  binding  upon  them,  or  even  evidence 
against  them.  We  are  agreed,  therefore,  that  the  demurrer  to 
the  petition  was  properly  overruled.    . 

3.  The  remaining  question  is  as  to  the  amount  which 
should  be  charged  against  Shaw  on  final  settlement,  and  in 
that  regard  the  findings  of  the  court  below  must  be  affirmed. 
Shaw's  semiannual  account  of  April  26,  1894,  which  was  ap- 
proved by  the  county  court,  showed  a  balance  in  his  handh  at 
that  time  of  $2,481.49,  and  this  account  and  the  findings  of  the 
court  furnish  at  least  prima  facie  evidence  against  the  sureties : 
Bellinger  v.  Thompson,  26  Or.  320  (21  Pac.  47) ;   WUson  v. 
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Hinton,  63  Ark.  145  (38  S.  W.  338) ;  Irwin  v.  Backus,  25  Cal. 
214  (85  Am.  Dec.  125) ;  Pundmann  v.  Schoenich,  144  Mo. 
149  (45  S.  W.  1112) ;  School  Dist.  v.  Hubbard,  110  Iowa,  58 
( 81  N.  W.  241, 80  Am.  St.  Rep.  271 ) .  The  burden  of  proof  was 
therefore  upon  them  to  show  that  this  fund  has  been  properly 
administered.  Upon  the  final  settlement  the  court  allowed  for 
all  disbursements  shown  by  the  testimony. 

The  decree  of  the  court  below  is  therefore  affirmed. 

Affirmed. 


Argued  24  October ;  decided  18  November ;  modified  16  December,  1901.  |~4Q     97, 

HAWKINS  v.  DONNERBERG.  47    *8, 

[66  Pac.  691,  908.] 

INSTALLMENT    STOCK    SUBSCRIPTIONS — WHIN    PAYABLE. 

1.  Subscriptions  for  corporate  stock  are  payable  as  the  directors  may 
call  for  them,  or  as  the  by-laws  may  provide,  and  the  statute  of  limitations 
commences  to  run  against  the  liability  of  the  subscriber  accordingly ;  thus, 
where  the  by-laws  make  the  stock  payable  in  monthly  installments,  the 
statute  runs  against  each  installment  from  the  time  it  was  payable,  without 
any  call  or  action  by  the  corporation  or  the  directors  or  officers. 

Pleading — Limitation  op  Action — Demubrability  or  Complaint. 

2.  An  allegation  in  a  complaint  in  an  action  to  recover  unpaid  sub- 
scriptions to  capital  stock  of  a  corporation  that  there  remained  due  on  such 
subscriptions  a  stated  amount,  which  was  smaller  than  that  for  which 
defendant  stockholders  were  originally  liable,  is  an  allegation  that  payments 
had  been  made,  but  not  as  to  the  time  of  such  payments,  so  that  the  complaint 
was  not  demurrable  on  the  ground  that  the  right  of  recovery  was  barred  by 
the  statute  of  limitations ;  but  under  Hill's  Ann.  Laws,  f  8  3,  67,  requiring 
the  objection  that  the  action  was  not  commenced  within  the  time  limited  by 
statute  to  be  taken  by  answer,  unless  such  fact  appears  on  the  face  of  the 
complaint,  that  defense  was  available  only  by  answer. 

Unpaid  Subscriptions — Limitation  of  Action. 

3.  Creditors  of  a  corporation  cannot  enforce  the  liability  of  stockholders 
for  unpaid  subscriptions  to  capital  stock  after  the  corporation's  right  to  col- 
lect such  subscriptions  has  become  barred  by  the  statute  of  limitations. 

Limitation — Effect  of  Appearance — Running  of  Statute. 

4.  A  voluntary  appearance  of  a  defendant  is  equivalent  to  the  com- 
mencement of  an  action  in  its  effect  on  the  running  of  the  statute  of  limita- 
tions. 

Prom  Multnomah:    John  B.  Cleland,  Judge. 

40  Ob.— 7. 
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Suit  by  D.  R.  Hawkins  against  August  Donnerberg  and 
numerous  others  to  enforce  an  alleged  liability  for  certain 
subscriptions  to  the  stock  of  the  Citizens'  Real  Estate  Invest- 
ment Co.  Plaintiff  had  a  decree  and  sundry  defendants  ap- 
pealed. Reversed. 

For  appellant  L.  6.  Clarke,  there  was  a  brief  over  the  name 
of  Williams,  Wood  &  IAnthicum,  with  an  oral  argument  by 
Mr.  Geo.  H.  Williams. 

For  appellants,  Stubbs  &  Lawrence,  there  was  a  brief  over 
the  name  of  Cake  &  Cake,  with  an  oral  argument  by  Mr. 
Harry  M.  Cake. 

For  the  other  appellants  there  was  a  brief  over  the  name  of 
Chamberlain,  Thomas  &  Kraemer,  with  an  oral  argument  by 
Mr.  Warren  E.  Thomas. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

This  is  a  suit  by  a  judgment  creditor  of  an  insolvent  cor- 
poration to  recover  from  certain  of  its  stockholders  the  sum 
alleged  to  be  due  from  each,  respectively,  on  account  of  stock 
subscription.  The  facts  are  that  the  Citizens'  Real  Estate 
&  Investment  Company,  having  been  duly  incorporated  un- 
der the  laws  of  the  State  of  Oregon  with  a  capital  stock  of 
$500,000,  divided  into  five  thousand  shares  of  the  par  value  of 
$100  each,  adopted  by-laws  containing  the  following  provision : 
4»*The  stock  of  this  corporation  shall  be  paid  for  in  monthly 
installments  of  five  per  cent,  upon  the  par  value  thereof;" 
that  on  September  19,  1891,  L.  L.  Hawkins  loaned  said  cor- 
poration the  sum  of  $6,000,  for  which  it  executed  to  him  its 
promissory  note,  payable  on  demand,  with  interest  at  the  rate 
of  ten  per  cent,  per  annum ;  that  on  February  21,  1894,  E.  A. 
King  loaned  it  $3,500,  and  took  its  note  for  that  sum,  payable 
in  ninety  days,  with  like  interest;  that  these  notes  were  as- 
signed to  plaintiff,  who,  on  November  10, 1898,  secured  a  judg- 
ment against  said  corporation  for  the  sum  of  $11,875,  upon 
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which  was  collected  $4,491.25  and  $1,986.87  on  December  27, 
1898,  and  July  21,  1899,  respectively,  and  that  said  corpora- 
tion is  now  insolvent.  The  complaint  alleges  that  the  defend- 
ants subscribed  for  stock  of  said  corporation,  and  stipulated 
in  their  agreement  to  pay  monthly  therefor  the  sum  of  $5  per 
share,  until  the  par  value  thereof  was  fully  paid;  that  they 
became  the  owners  and  holders  of  said  stock  on  or  before  the 
date  set  opposite  their  respective  names,  upon  which  there  is 
now  due  and  unpaid,  not  including  interest,  as  follows,  to  wit : 
* '  Donnerberg  &  Co.,  July  11,  1891,  6  shares,  $120.00.' '  Then 
follow  like  statements  in  respect  to  the  other  defendants.  A 
demurrer  to  the  complaint  on  the  ground  that  the  suit  had  not 
been  commenced  within  the  time  limited  therefor  having  been 
overruled,  each  defendant  averred  in  his  answer  "that  more 
than  six  years  have  elapsed  since  the  cause  of  suit  alleged  in 
the  complaint  accrued  against  these  defendants,  and  the  said 
suit  is  barred  by  the  statute  of  limitations  of  the  State  of  Ore- 
gon.' '  A  trial  being  had  resulted  in  a  decree  for  plaintiff, 
and  defendants  appeal. 

1.  It  is  contended  by  defendants'  counsel  that  the  right 
of  a  creditor  of  an  insolvent  corporation  to  subject  its  unpaid 
stock  subscription  to  the  satisfaction  of  his  demands  is  limited 
to  the  rights  of  the  corporation,  and,  as  the  subscriptions  to 
the  capital  stock  of  the  Citizens'  Real  Estate  &  Investment 
Company  were  payable  in  monthly  installments,  the  statute 
of  limitations  had  run  against  it,  and  hence  the  court  erred  in 
decreeing  a  recovery  of  any  sum.  The  plaintiffs'  counsel 
maintain,  however,  that  a  stockholder  who  has  not  paid  his 
subscription  occupies  towards  the  creditors  of  a  corporation 
the  relation  of  guaranty,  in  which  he  undertakes,  to  the  extent 
of  his  unpaid  subscription,  to  pay  the  indebtedness  of  the  cor- 
poration if  it  should  become  insolvent,  and,  this  being  so,  his 
liability  does  not  become  absolute,  so  that  the  statute  of  lim- 
itations is  set  in  motion,  until  the  contingency  occurs  upon  the 
happening  of  which  his  undertaking  of  indemnity  is  predi- 
cated ;  and  if  it  be  assumed,  though  denied,  that  the  defense 
relied  upon  bars  plaintiffs'  right  of  suit,  the  expiration  of  the 
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period  of  the  statute  of  limitations  is  manifest  from  an  in- 
spection of  the  complaint,  and  hence  the  immunity  invoked  is 
available  only  by  demurrer,  but  the  defendants,  having  an- 
swered over  after  their  demurrer  was  overruled,  thereby 
waived  the  privilege  conferred  by  the  statute.  It  will  be  re- 
membered that  the  by-laws  of  the  corporation  provided  that 
its  stock  should  be  paid  for  in  monthly  installments  of  five 
per  cent,  upon  the  par  value  thereof,  and  that  the  defendants 
stipulated  in  their  subscription  agreement  to  pay  $5  per  month 
for  each  share  of  the  stock  negotiated  for.  The  terms  imposed 
by  the  by-laws  and  prescribed  by  the  agreement  required  the 
defendants  to  pay  the  face  value  of  the  stock  subscribed  for  in 
twenty  months ;  so  that,  if  the  statute  of  limitations  can  be  in- 
voked in  their  favor  at  all,  it  began  to  run  against  the  monthly 
installments  as  they  severally  matured. 

2.  The  statute  provides  that  a  defendant  may  demur  to 
the  complaint  within  the  time  required  by  law  to  appear  and 
answer,  when  it  appears  upon  the  face  thereof  that  the  action 
has  not  been  commenced  within  the  time  limited  thereby: 
Hill 's  Ann.  Laws,  §  67.  But  if  not  apparent  from  an  inspec- 
tion of  the  complaint  that  the  remedy  is  barred,  the  objection 
can  only  be  taken  by  answer:  Hill's  Ann.  Laws,  §  3;  Spaur 
v.  McBee,  19  Or.  76  (23  Pac.  818) ;  Davis  v.  Davis,  20  Or.  78 
(25  Pac.  140).  It  will  be  remembered  that  the  complaint 
avers  that  the  defendants  became  the  owners  and  holders  of 
the  number  of  shares  of  said  stock  on  or  before  the  dates  set 
opposite  their  respective  names,  upon  which  there  was  then 
due  and  unpaid,  not  including  interest,  as  follows:  "Don- 
nerberg  &  Co.,  July  11,  1891,  6  shares,  $120,"  etc.  Adding 
twentw  months  to  the  time  when  the  defendants  respectively 
subscribed  for  their  shares  of  stock  as  the  limit  of  time  within 
which  they  agreed  to  pay  therefor,  and  computing  the  time 
from  such  extended  dates,  more  than  six  years  had  elapsed 
before  this  suit  was  instituted,  and  therefore  the  question  to 
be  considered  is  whether  the  complaint  discloses  that  any  pay- 
ments were  made  by  either  of  said  defendants  on  account  of 
their  stock  subscriptions  within  that  period.     It  having  been 
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alleged  that  Donnerberg  &  Co.  subscribed  for  six  shares  of 
stock,  upon  which  there  was  due  and  unpaid  $120,  and  the 
complaint  having  disclosed  that  this  stock  was  of  the  par  value 
of  $600,  it  is  fairly  inferable  from  the  averments  of  the  com- 
plaint that  these  parties  had  paid  on  account  of  their  subscrip- 
tion the  sum  of  $480.  It  does  not  appear,  however,  when  such 
payment  was  made,  or  upon  what  installments  of  the  debt  cre- 
ated by  the  subscription  agreement  it  was  applied.  If  paid, 
however,  upon  each  of  the  installments,  it  would  necessarily 
interrupt  the  running  of  the  statute  of  limitations :  Battel  v. 
Mathias,  19  Or.  482  (24  Pac.  918).  But,  the  complaint  having 
failed  to  disclose  facts  upon  its  face  which  might  toll  the  plain- 
tiff 's  remedy,  the  issue  of  the  bar  could  not  be  tendered  by  a 
demurrer  predicated  upon  the  statutory  ground  that  the  suit 
had  not  been  commenced  within  the  time  limited  therefor,  and 
hence  the  objection  upon  that  basis  could  only  be  taken  by 
answer. 

As  opposed  to  this  view,  plaintiffs'  counsel  call  our  at- 
tention to  13  Ency.  PI.  &  Pr.  206,  where  the  editors  of  that 
valuable  work  say:  " Averments  of  payments  may  avoid  the 
bar  of  the  statute  and  prevent  the  bill  or  petition  from  being 
demurrable,  but  such  allegations  must  be  certain ;"  citing  in 
support  of  the  text  the  case  of  Murphy  v.  Phelps,  12  Mont.  531 
(31  Pac.  64),  in  which  it  was  held  that  a  complaint  in  an  action 
on  a  note  appearing  on  its  face  to  be  barred  by  limitation, 
which  alleges  the  indorsement  on  the  note  of  the  receipt  of  a 
certain  sum,  without  a  direct  averment  that  the  maker  had 
paid  any  sum  thereon,  is  bad  on  demurrer.  In  that  case  the 
complaint  purported  to  set  out  a  copy  of  the  note  sued  on,  and 
alleged  that  the  same  was  indorsed,  "December  30,  1888,  re- 
ceived $90.30."  It  was  also  averred  in  another  part  of  the 
complaint  that  "said  note  of  $558.26,  less  the  indorsement 
thereon  of  $90.30,  is  now  due  and  unpaid. ' '  Mr.  Justice  Har- 
wood,  in  deciding  the  case,  says :  "A  statement  in  a  complaint 
that  an  indorsement  of  the  receipt  of  a  certain  sum  appears  on 
the  promissory  note  sued  on  is  not  an  averment  that  the  obligor 
has  paid  any  sum  thereof.     The  indorsement  could  be  placed 
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thereon  without  payment,  and  the  statement  in  the  complaint 
that  the  note  is  indorsed,  *  December  30, 1888,  received  $90.30,' 
could  be  made  in  truth,  although  the  maker  of  the  note  had 
paid  nothing  whatever  thereon.  Neither  is  the  allegation  of  the 
sixth  paragraph  of  the  complaint  that  'said  note,  less  the  in- 
dorsement thereon  of  $90.30,  is  now  due  and  unpaid, '  an  aver- 
ment that  said  sum  was  paid  on  said  note,  it  might  be  truly 
alleged  that  the  amount  of  the  note  was  due,  less  the  amount 
of  said  indorsement,  when  in  fact  the  whole  amount  of  the  note 
was  due  and  unpaid,  including  the  sum  stated  as  indorsed 
thereon.  When  the  vital  question  is  whether  the  claim  is  or  is 
not  barred  by  the  statute  of  limitations,  and  the  determination 
of  such  question  depends  upon  the  fact  of  the  payment,  such 
uncertain  allegations  as  to  that  fact  are  insufficient.  There- 
fore, if  defendant  had  rested  on  his  demurrer,  we  should  be 
constrained  to  hold  the  complaint  defective  in  thus  failing  to 
state  facts  sufficient  to  constitute  a  cause  of  action." 

In  the  case  at  bar  the  allegation  in  the  complaint  that  each 
defendant,  on  or  before  the  date  stated,  subscribed  for  and 
became  the  owner  and  holder  of  a  certain  number  of  shares  of 
said  capital  stock,  upon  which  there  is  due  and  unpaid  a  stated 
sum,  which  is  less  than  the  par  value  of  the  stock,  is  equivalent 
to  an  averment  of  payment  of  the  difference,  the  only  uncer- 
tainty being  in  respect  to  the  time  when  such  payment  was 
made.  The  complaint  does  not  disclose  the  time,  and,  since  a 
payment  removes  the  bar  of  the  statute  by  fixing  a  new  period 
from  which  it  begins  to  run,  the  certainty  of  that  date  as  a 
basis  of  computation  ought  to  be  apparent  on  the  face  of  the 
complaint  to  render  it  vulnerable  to  a  demurrer  on  the  ground 
that  the  suit  has  not  been  commenced  within  the  time  pre- 
scribed therefor.  In  the  case  relied  upon  the  date  of  the  in- 
dorsement is  certain,  but  whether  any  payment  was  made  is 
quite  problematical.  It  will  be  observed  from  the  language 
quoted  that  the  court  does  not  intimate  that  the  bar  of  the 
statute  could  be  interposed  by  a  demurrer,  but  that,  if  the 
defendant  had  relied  upon  the  demurrer,  the  court  would  have 
been  constrained  to  hold  that  the  complaint  did  not  state  facts 
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sufficient  to  constitute  a  cause  of  action.  The  rule  there  an- 
nounced is  not  applicable  in  this  state,  in  which  it  is  settled 
that,  if  the  bar  of  the  statute  is  not  apparent  from  an  inspec- 
tion of  the  complaint,  the  objection  that  the  action  has  not  been 
commenced  within  the  time  prescribed  by  law  can  only  be 
taken  by  answer,  and,  if  not  so  raised,  it  is  waived ;  which  is 
not  the  case  where  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action:  Hill's  Ann.  Laws,  §  71; 
Wyatt  v.  Henderson,  31  Or.  48  (48  Pac.  790);  WUlits  v. 
Walter,  32  Or.  411  (52  Pac.  24) ;  Kimball  v.  Redfield,  33  Or. 
292  (54  Pac.  216).  Therefore,  to  render  a  complaint  demur- 
rable on  the  ground  that  the  suit  or  action  has  not  been  com- 
menced within  the  time  prescribed,  the  allegation  of  payment 
necessary  to  remove  the  bar  must  be  direct  and  certain,  and 
not  deducible  from  inference  or  presumption;  and  hence  the 
objection  that  the  suit  had  not  been  so  commenced  could  only 
be  taken,  as  it  was,  by  answer. 

3.  This  brings  us  to  a  consideration  of  the  question 
whether  the  defendants  can  invoke  the  statute  of  limitations 
to  defeat  the  creditor's  remedy  in  his  attempt  to  collect  their 
unpaid  stock  subscriptions.  Such  subscriptions  constitute  a 
part  of  the  assets  of  a  corporation,  and  help  to  form  the  basis 
of  its  credit,  and,  when  collected,  the  fund  so  raised  is  to  be 
used  in  the  transaction  of  its  legitimate  business  and  in  the 
payment  of  its  debts :  Ladd  v.  Cartwright,  7  Or.  329 ;  Brun- 
dage  v.  Monumental,  etc.  Min.  Co.  12  Or.  322  (7  Pac.  314). 
The  stockholder  who  enters  into  a  contract  with  the  corpora- 
tion whereby  he  secures  certain  shares  of  its  capital  stock  in 
pursuance  of  his  agreement  to  pay  therefor  either  within  a 
definitely  fixed  time  or  upon  the  happening  of  a  contingency, 
creates  no  privity  of  contract  between  himself  and  a  creditor 
of  the  corporation,  and  he  is  not  liable  to  the  latter,  except  in- 
directly, through  the  corporation,  and  then  only  to  the  extent 
of  his  unpaid  subscription :  Const.  Art.  XI,  §  3 ;  Hodges  v.  Sil- 
ver Hill  Min.  Co.  9  Or.  200 ;  Aldrich  v.  Anchor  Coal  Co.  24  Or. 
32  (32  Pac.  756,  41  Am.  St.  Rep.  831).  Subscriptions  for  the 
purchase  upon  credit  of  shares  of  stock  of  a  corporation,  in 
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which  no  time  of  payment  is  specifically  stated,  is  tantamount 
to  an  agreement  to  pay  therefor  in  such  installments  and  at 
such  times  as  may  be  required  by  the  directors  of  the  corpora- 
tion: Hightower  v.  Thornton,  8  Ga.  486  (52  Am.  Dec.  412). 
In  such  case  the  liability  of  the  stockholder  is  conditional,  and 
does  not  become  absolute  until  an  assessment  is  made  by  the 
directors,  in  pursuance  of  which  he  is  called  upon  to  pay  the 
whole  or  a  part  of  his  subscription:  Glenn  v.  Priest,  (C.  C.) 
48  Fed.  19 ;  Macon,  etc.  Ry.  Co.  v.  Vason,  52  Ga.  326 ;  Cherry 
v.  Lamar,  58  Ga.  541 ;  Glenn  v.  Williams,  60  Md.  93 ;  Haw- 
kins v.  Glenn,  131  U.  S.  319  (9  Sup.  Ct.  739) ;  Glenn  v.  Lig- 
gett, 135  U.  S.  533  (10  Sup.  Ct.  867).  If  the  directors  of  a 
corporation  neglect  to  make  such  call,  a  creditor,  upon  the  in- 
solvency of  the  corporation,  may  proceed  in  equity  to  collect 
from  the  subscribers  the  sums  due  upon  their  subscription: 
Glenn  v.  Semple,  80  Ala.  159  (60  Am.  Rep.  92).  In  Ogilvie 
v.  Knov  Ins.  Co.  63  U.  S.  (22  How.)  380,  Mr.  Justice  Grier,  in 
speaking  of  the  relation  of  the  defaulting  subscribers  of  an 
insolvent  corporation,  and  of  the  character  and  effect  of  a  suit 
in  equity  by  the  creditors  to  collect  their  subscription,  sayB: 
"As  stockholders  who  have  not  paid  in  the  whole  amount  of 
the  stock  subscribed  and  owned  by  them,  they  stand  in  the 
relation  of  debtors  to  the  corporation  for  the  several  amounts 
due  by  each  of  them.  As  to  them,  this  bill  is  in  the  nature  of 
an  attachment,  in  which  they  are  called  on  to  answer  as  gar- 
nishees of  the  principal  deb  tor.' '  "A  creditor's  bill,"  says 
Mr.  Justice  Strong  in  Hatch  v.  Dana,  101 U.  S.  205,  "merely 
subrogates  the  creditor  to  the  place  of  the  debtor,  and  gar- 
nishes the  debt  due  to  the  indebted  corporation." 

In  Powell  v.  Oregonian  Ry.  Co.  (C.  C.)  38  Fed.  187  (3 
L.  R.  A.  201),  Deady,  J.,  speaking  upon  this  subject,  says: 
"In  effect,  the  plaintiff  is  thereby  subrogated  to  the  right  of 
the  corporation  to  demand  and  have  of  and  from  the  defend- 
ant, as  the  holder  of  its  unpaid  stock,  the  balance  due  thereon, 
or  sufficient  thereof  to  satisfy  his  demand.' '  If  a  creditor 
of  an  insolvent  corporation,  by  instituting  a  suit  against 
its  stockholders  to  subject  their  unpaid  subscriptions  to  the 
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satisfaction  of  his  demand,  is  therby  subrogated  to  the  rights 
of  the  corporation  in  respect  to  its  stockholders,  it  follows 
that  the  creditor  can  secure  no  greater  right  by  pursuing 
such  a  method  than  his  debtor  possessed;  and  hence,  if  the 
statute  of  limitations  precludes  the  corporation  from  recover- 
ing the  unpaid  subscription  from  its  subscriber,  the  creditor's 
remedy  against  him  is  also  barred,  unless  some  trust  attaches 
to  the  debt  in  the  hands  of  a  stockholder,  which  precludes  him 
from  interposing  such  a  defense.  In  Wood  v.  Dummer,  3  Ma- 
son, 308  (Fed.  Cas.  No.  17,944),  the  capital  stock  of  an  incor- 
porated bank  having  been  divided  among  its  stockholders, 
thereby  depriving  it  of  assets  necessary  to  meet  the  payment 
of  its  outstanding  notes,  it  was  held  that  such  stock  constituted 
a  trust  fund  for  the  payment  of  the  bank's  obligation,  which 
might  be  followed  into  the  hands  of  its  stockholders.  The 
conclusion  reached  by  Mr.  Justice  Story  in  that  case,  instead 
of  being  put  upon  the  theory  of  a  trust  attaching  to  the  assets 
of  a  corporation  for  the  benefit  of  its  creditors,  might  have 
been  safely  predicated  upon  the  principle  that  a  debtor  must 
be  just  before  he  is  generous;  that  is,  that  he  must  pay  his 
debts  before  he  can  be  permitted  to  make  a  voluntary  distribu- 
tion of  his  property.  And  this  rule  applies  as  well  to  an  indi- 
vidual as  to  a  corporation:  Childs  v.  N.  B.  Carlstein  Co.  (C. 
C.)  76  Fed.  86.  In  Fogg  v.  Blair,  133  U.  S.  534  (10  Sup.  Ct. 
338),  Mr.  Justice  Field,  in  commenting  upon  the  theory  that 
a  corporation  holds  its  property  in  trust  for  the  payment  of  its 
debts,  says:  "That  doctrine  only  means  that  the  property 
must  first  be  appropriated  to  the  payment  of  the  debts  of  the 
company  before  any  portion  of  it  can  be  distributed  to  the 
stockholders.  It  does  not  mean  that  the  property  is  so  affected 
by  the  indebtedness  of  the  company  that  it  cannot  be  sold, 
transferred,  or  mortgaged  to  bona  fide  purchasers  for  a  valua- 
ble consideration,  except  subject  to  the  liability  of  being  appro- 
priated to  pay  that  indebtedness.  Such  a  doctrine  has  no  ex- 
istence.' '  When  a  debtor  has  unlawfully  disposed  of  his  prop- 
erty to  the  injury  of  his  creditors,  the  rule  is  quite  uniform 
that  if  it,  or  the  fund  arising  therefrom,  can  be  identified,  a 
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court  of  equity  will  subject  it  to  the  satisfaction  of  their  just 
demands.  But  the  right  of  creditors  in  such  cases  is  predi- 
cated upon  the  fraud  which  superinduced  the  sequestration, 
and  not  upon  a  trust.  The  doctrine  announced  in  Wood  v. 
Dummer,  3  Mason,  308  (Fed.  Cas.  No.  17,944),  has  been  ap- 
plied in  suits  in  equity  by  creditors  of  insolvent  corporations 
to  recover  from  stockholders  their  unpaid  stock  subscriptions, 
and  it  has  been  held  that  the  sums  due  from  them  constituted 
a  trust  fund,  which  should  be  restored :  Baker  v.  Atlas  Bank, 
9  Mete.  (Mass.)  182;  Payne  v.  Bvllard,  23  Miss.  88  (55  Am. 
Dec.  74) ;  McOinnis  v.  Barnes,  23  Mo.  App.  413;  Mumma  v. 
Potomac  Co.  33  U.  S.  (8  Pet.)  281;  Sawyer  v.  Hoag,  84  U.  S. 
(17  Wall.),  610. 

In  the  cases  to  which  attention  has  been  called,  and  in  many 
others  that  might  be  cited  to  the  same  effect,  no  fraud  ap- 
peared, and  the  right  of  a  court  of  equity  to  recover  the  sub- 
scriptions might  have  been  put  upon  the  principle  of  marshal- 
ing assets ;  for,  no  definite  time  having  been  prescribed  for  the 
payment  of  the  stock  subscription  due  the  insolvent  corpora- 
tion, the  stock  was  payable  in  such  installments  and  at  such 
times  as  required  by  the  directors,  which  rendered  the  sub- 
scriptions equivalent  to  an  agreement  on  the  part  of  the  stock- 
holders to  pay  on  demand;  and  hence  the  statute  of  limita- 
tions did  not  begin  to  run  in  favor  of  the  stockholders  until  a 
call  was  made  upon  them  to  pay  the  assessment.  The  corpora- 
tion's  cause  of  action,  therefore,  did  not  accrue  until  such  de- 
mand was  made,  and  the  creditor,  by  bringing  his  suit  against 
the  stockholder  to  recover  his  unpaid  subscription,  in  effect 
garnished  the  sum  due  from  the  latter  to  the  corporation,  and 
applied  it,  when  collected,  to  the  satisfaction  of  his  demand. 
In  South  Carolina  Mfg.  Co.  v.  Bank  of  State,  6  Rich.  Eq.  227, 
the  trust  fund  theory,  as  applied  to  a  case  similar  to  that  under 
consideration,  is  criticised,  Chancellor  Dunkin  saying:  "It 
appears  to  the  court  a  misapprehension  to  suppose  that,  as  be- 
tween the  creditors  of  a  corporation  and  a  defaulting  sub- 
scriber, any  trust  exists.  The  fiduciary  relation  may  be  be- 
tween the  creditors  and  the  corporation,  but  the  contract  of  the 


Nov.  1901.]       Hawkins  v.  Donnerberg.  107 

subscriber  to  the  stock  is  direct  and  single.  No  privity  exists 
between  him,  as  an  individual,  and  any  creditor  of  the  corpo- 
ration. He  can  only  be  reached  by  the  creditor  through  the 
corporation ;  and  this  is  the  only  equity  of  the  creditor,  to  wit, 
to  be  subrogated,  pro  hac  vice  to  the  rights  of  the  corporation. 
If  the  rights  of  the  corporation  are  lost,  or  their  remedy 
barred,  the  creditor  has  no  equity  to  revive  them.  The  statute 
of  limitations  is  not  an  act  of  amnesty.  It  probably  proceeds 
on  the  presumption  that  the  debt  has  been  paid,  but  that,  from 
lapse  of  time,  the  evidence  of  payment  has  been  lost  or  de- 
stroy ed."  In  Hospes  v.  Northwestern  Car  Co.  48  Minn.  174 
(50  N.  W.  1117,  15  L.  E.  A.  470,  31  Am.  St.  Rep.  637),  a  suit 
having  been  instituted  by  a  creditor  of  an  insolvent  corpora- 
tion to  recover  from  its  stockholders  the  amount  of  their  un- 
paid stock,  it  was  held  that  a  corporation  does  not  hold  its 
property  in  trust  for  its  creditors,  except  in  the  sense  that 
there  can  be  no  distribution  of  it  among  stockholders  without 
provision  being  first  made  for  the  payment  of  the  corporate 
debts.  Mr.  Justice  Mitchell,  speaking  for  the  court,  in  ren- 
dering the  decision,  says :  ' '  Corporate  property  is  not  held  in 
trust,  in  any  proper  sense  of  the  term.  A  trust  implies  two 
estates  or  interests,— one. equitable  and  one  legal;  one  person, 
as  trustee,  holding  the  legal  title,  while  another,  as  cestui  que 
trust,  has  the  beneficial  interest.  Absolute  control  and  power 
of  disposition  are  inconsistent  with  the  idea  of  a  trust.  The 
capital  of  a  corporation  is  its  property.  It  has  the  whole 
beneficial  interest  in  it,  as  well  as  the  legal  title.  It  may  use 
the  income  and  profits  of  it,  and  sell  and  dispose  of  it,  the  same 
as  a  natural  person.  It  is  a  trustee  for  its  creditors  in  the 
same  sense  and  to  the  same  extent  as  a  natural  person,  but  no 
further."  To  the  same  effect,  see  Worthen  v.  Griffith,  59  Ark. 
562  (28  S.  W.  286, 43  Am.  St.  Rep.  50 ;)  Childs  v.  N.  B.  Carl- 
stein  Co.  76  Fed.  86;  O'Bear  Jewelry  Co.  v.  Volfer,  106  Ala. 
205  (28  L.  R.  A.  707,  17  South.  525,  54  Am.  St.  Rep.  31) ; 
Bank  of  Montreal  v.  Potts  Salt  &  L.  Co.  90  Mich.  345  (51  N. 
W.  512) ;  Corey  v.  Wadsworth,  118  Ala.  488  (25  South.  503) ; 
Graham  v.  La  Crosse  &  M.  R.  Co.  102  U.  S.  148 ;   H  oiling  v. 
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Brier  field  C.  &  Iron  Co.  150  U.  S.  371  (14  Sup.  Ct.  127).  The 
decisions  here  adverted  to  are  to  the  effect  that  no  trust  at- 
taches in  the  hands  of  a  stockholder  to  the  unpaid  stock  sub- 
scription of  an  insolvent  corporation,  from  which  it  follows 
that  a  creditor  who,  in  equity,  seeks  to  subject  such  credits  of 
his  debtor  to  the  satisfaction  of  his  demand,  takes  no  greater 
interest  therein  than  his  debtor  possessed ;  and,  this  being  so, 
the  statute  of  limitations  necessarily  began  to  run  in  favor  of 
the  defendants  when  the  corporation's  cause  of  action  matured 
against  them. 

The  by-laws  and  the  subscription  agreement  specified  that 
the  capital  stock  should  be  paid  for  at  the  rate  of  $5  per  month 
per  share,  or  in  twenty  months.  The  subscribers  having  thus 
agreed  to  pay  for  this  stock  at  a  definite  time,  no  assessment  or 
call  was  required  on  the  part  of  the  corporation :  Hawkins  v. 
Citizens'  Invest.  Co.  38  Or.  544  (14  Am.  &  Eng.  Corp.  Cas.  N. 
S.  81,  64  Pac.  320).  In  Baltimore  Turnpike  Co.  v.  Barnes, 
6  Har.  &  J.  57,  which  was  an  action  by  a  corporation  against 
the  stockholders  to  recover  an  unpaid  subscription,  which,  by 
the  terms  of  the  charter,  matured  in  installments,  it  was  held 
that  the  statute  of  limitations  began  to  run  against  them  as 
they  severally  matured.  The  court  said :  '  *  The  plaintiffs  had 
a  right  to  demand  from  the  defendant  the  amount  of  each  in- 
stallment when  it  became  due,  and  limitation  attached  at  that 
time.  They  were,  then,  barred  by  the  pleas  of  the  defendant 
as  to  the  first  installments,  because  more  than  three  years  had 
elapsed  from  the  time  they  were  demandable  to  the  institution 
of  the  suit."  In  Brown  v.  Union  Ins.  Co.  3  La.  Ann.  177,  it 
was  held  that  a  creditor  of  an  insolvent  corporation  could  not 
recover  from  a  stockholder  when  it  appeared  that  more  than 
ten  years  had  elapsed  since  the  maturity  of  the  last  installment 
due  on  the  stock  before  the  institution  of  the  proceeding.  In 
Stark  v.  Burke,  9  La.  Ann.  341,  the  court,  in  discussing  a  sim- 
ilar question,  said:  "We  entertain  no  doubt  that  the  plea 
would  be  tenable  if  the  original  relations  between  the  corpora- 
tion and  its  stockholders  had  subsisted.  As  soon  as  the  debt 
matured,  it  was  an  obligation  which  the  corporation  had  a 
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right  to  enforce  by  a  suit,  and  the  prescription  of  ten  years 
began  to  run  against  the  corporation,  the  creditor  of  the  debt 
due."  In  Phillips  v.  Therasson,  11  Hun,  141,  a  statute  hav- 
ing provided  that  all  stockholders  were  liable  to  an  assess- 
ment call  to  the  amount  of  stock  held  by  them  respectively 
for  all  debts  of  the  corporation  until  the  capital  stock  was  paid 
up  in  full,  and  declared  a  corporation  dissolved  if  such  stock 
was  not  paid  in  two  years  from  its  incorporation,  it  was  held 
that  an  action  to  enforce  the  liability  thereby  created  must  be 
brought  before  the  expiration  of  six  years  from  the  termina- 
tion of  the  two  years  allowed  for  paying  the  capital  stock,  or 
it  would  be  barred  by  the  statute  of  limitations.  If  the  several 
defendants  had  executed  to  the  Citizens'  Real  Estate  &  Invest- 
ment Company  twenty  promissory  notes,  each  for  one  twen- 
tieth of  the  face  value  of  the  stock  subscribed  for,  and  consecu- 
tively payable  in  from  one  to  twenty  months,  respectively,  the 
statute  of  limitations  would  undoubtedly  begin  to  run  against 
the  corporation  upon  the  maturity  of  each  of  said  notes ;  and, 
this  being  so,  it  cannot  be  supposed  that  the  statute  would  not 
also  be  set  in  motion  upon  the  maturity  of  the  several  install- 
ments, the  terms  and  time  of  payment  of  which  were  pre- 
scribed by  the  by-laws  and  the  subscription  agreement,  because 
they  were  evidenced  in  a  less  formal  manner. 

An  examination  of  the  transcript  shows  that  more  than  six 
years  had  run  against  the  corporation  and  in  favor  of  the  de- 
fendants, and  hence  the  decree  will  be  reversed,  and  one  en- 
tered here  in  accordance  with  this  opinion.  Reversed. 

Decided  16  December,  1901. 

On  Motion  to  Amend  the  Decree. 

Mr.  Justice  Moore  delivered  the  opinion. 

4.  This  is  a  motion  for  the  modification  of  a  decree  of  this 
court.  The  transcript  shows  that  the  complaint  was  filed  Sep- 
tember 21, 1899,  but  does  not  show  that  any  summons  was  ever 
issued,  served,  or  attempted  to  be  served.  It  does  appear, 
however,  that  the  defendants  Stubbs  &  Lawrence,  E.  G.  Clark, 
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and  H.  T.  Hudson  demurred  to  the  complaint  before  six  years 
from  the  maturity  of  the  last  installment  of  $5  due  from  each, 
respectively,  had  elapsed,  though  the  decree  was  not  rendered 
until  after  the  expiration  of  that  period.  A  defendant  ap- 
pears in  an  action  or  suit  when  he  answers,  demurs,  or  gives 
the  plaintiff  written  notice  of  his  appearance  (Hill's  Ann. 
Laws,  §  530),  and  a  voluntary  appearance  of  the  defendant 
shall  be  equivalent  to  personal  service  of  the  summons  upon 
him:  Hill's  Ann.  Laws.  §  62.  An  action  shall  be  deemed 
commenced  as  to  each  defendant  when  the  complaint  is  filed 
and  the  summons  served  on  him,  or  on  a  codef  endant  who  is 
a  joint  contractor  or  otherwise  united  in  interest  with  him: 
Hill's  Ann.  Laws,  §  14.  An  attempt  to  commence  an  action 
shall  be  deemed  equivalent  to  the  commencement  thereof, 
within  the  meaning  of  this  title,  when  the  complaint  is  filed 
and  the  summons  delivered,  with  the  intent  that  it  shall  be 
actually  served,  to  the  sheriff  or  other  officer  of  the  county  in 
which  the  defendants,  or  one  of  them,  usually  or  last  resided. 
But  such  attempt  shall  be  followed  by  the  first  publication  of 
the  summons  or  the  service  thereof  within  sixty  days:  Hill's 
Ann.  Laws,  §  15.  Actions  at  law  shall  be  commenced  by  filing 
a  complaint  with  the  clerk  of  the  court,  and  the  provisions  of 
sections  14  and  15  shall  only  apply  to  this  subject  for  the  pur- 
pose of  determining  whether  an  action  has  been  commenced 
within  the  time  limited  by  this  code:  Hill's  Ann.  Laws,  §  51. 
Construing  these  sections  in  pari  materia,  we  think  the  suit 
was  commenced,  within  the  meaning  of  the  statute,  when  said 
defendants  made  their  voluntary  appearance:  Sharp  v.  Ma- 
guire,  19  Cal.  577;  Hancock  v.  Ritchie,  11  Ind.  48.  There 
was  due,  on  October  4, 1893,  from  E.  G.  Clark  and  H.  T.  Hud- 
son, respectively,  the  sum  of  $5,  and  on  the  next  day,  from 
Stubbs  &  Lawrence,  the  same  sum,  which  constituted  the  last 
installment  due  from  each  on  account  of  their  respective  sub- 
scriptions to  the  capital  stock  of  the  Citizens'  Real  Estate  & 
Investment  Company.  The  statute  of  limitations  not  having 
run  against  these  installments  at  the  time  the  defendants  vol- 
untarily appeared  in  this  suit,  plaintiff  is  entitled  to  recover 
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said  sums  from  each,  respectively,  with  interest  from  the  ma- 
turity thereof,  and  the  decree  will  be  modified  accordingly. 
As  these  several  sums  could  probably  have  been  collected  from 
said  defendants  upon  demand,  without  a  suit  therefor,,  they  are 
awarded  their  costs  and  disbursements  in  this  court,  and  in  the 
court  below.  Decree  Modified. 


Decided  25  November,  1901. 
FISHER  v.  TOMMiNSON. 

[66  Pac.  890,  66  Pac.  696.]  /  40    1 77/ 

Effect  of  Abandoning  an  Attempted  Appeal. 

1.  A  party  may  abandon  an  imperfectly  attempted  appeal  and  initiate 
another  one,  the  unsuccessful  attempt  not  being  conclusive  of  his  right: 
Holladay  v.  Elliott,  7  Or.  483,  followed;  Schmeer  v.  Schmeer,  16  Or.  243, 
and  Nestucca  Wagon  Road  Oo.  v.  Landimgham,  24  Or.  439,  applied. 

Mechanics'  Lien — Agency  of  Retail  Dbalbb. 

2.  A  retail  dealer  who  sells  to  a  contractor  building  material  that  Is  used 
in  a  building  is  not  an  agent,  contractor,  subcontractor,  architect,  builder,  or 
other  person  haying  charge  of  the  construction  of  a  building,  within  the 
meaning  of  Hill's  Ann.  Laws,  |  3669,  giving  a  mechanics'  lien  for  materials 
furnished  to  such  person ;  and  a  manufacturer  or  wholesaler  who  furnished 
such  material  to  the  retailer  cannot  enforce  a  lien  therefor. 

From  Marion:    Reuben  P.  Boise,  Judge. 

Suit  by  Fisher,  Thorsen  &  Co.  against  S.  Tomlinson  and 
others  to  enforce  an  alleged  mechanics'  lien  for  materials  sold 
to  one  Roberts,  a  retail  dealer,  who  sold  some  of  them  to  the 
contractor  Tomlinson.  There  was  a  decree  for  defendants  and 
plaintiffs  appeal.  There  was  a  motion  to  dismiss  the  appeal 
which  was  overruled,  and  the  case  affirmed  on  the  merits.  The 
facts  appear  in  the  opinions  which  were  written  by  Judge 
Wolverton,  and  Judge  Moore,  respectively. 

Motion  Overruled;  Affirmed. 
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Decided  13  March,  1000. 

On  Motion  to  Dismiss  Appeal. 

Messrs.  W.  T.  Slater  and  Wm.  M.  Kaiser,  for  the  motion. 
Mr.  Chas.  J.  Schnabel,  contra. 

Mb.  Chief  Justice  Wolverton  delivered  the  opinion. 

The  respondents,  except  the  Northwest  Door  Company, 
moved  to  dismiss  the  appeal  herein,  and  they  assign  as  a  rea- 
son therefor  that  the  transcript  was  not  filed  with  the  clerk  of 
this  court  within  thirty  days  from  the  date  on  which  the  ap- 
peal was  perfected.  A  notice  of  appeal,  directed  to  John 
Manning,  E.  P.  Morcum,  W.  T.  Slater,  and  W.  M.  Kaiser,  at- 
torneys for  all  the  defendants,  showing  due  acceptance  of  ser- 
vice thereof  by  John  Manning,  "one  of  attorneys  for  said  de- 
fendants and  respondents, ' '  on  October  6,  1899,  was,  together 
with  an  undertaking  on  appeal,  filed  with  the  clerk  of  the 
court  below  October  7,  1899.  Subsequently  another  notice 
was  served,  all  of  the  defendants  except  the  Northwest  Door 
Company  accepting  service  thereof  November  7,  1899,  by  John 
Manning,  their  attorney,  and  the  Northwest  Door  Company, 
by  H.  A.  Cornell,  its  president.  This  notice,  together  with  a 
new  undertaking,  was  filed  with  the  clerk  November  9,  1899. 
No  transcript  was  filed  in  this  court  until  more  than  thirty 
days  after  the  time  for  excepting  to  the  sureties  on  the  first 
undertaking.  It  is  claimed  that  John  Manning  was  never  the 
attorney  of  record  for  the  Northwest  Door  Company,  and  was 
without  authority  to  accept  service  of  the  notice  of  appeal  for 
said  company,  and,  as  a  matter  of  fact,  such  acceptance  was 
made  through  inadvertence,  and  it  was  for  this  reason  the 
second  notice  was  served.  The  question  is  presented,  there- 
fore, whether  the  appeal  was  perfected  by  the  service  and 
filing  of  the  first  notice  and  undertaking.  If  so,  this  appeal 
should  be  dismissed;  otherwise,  not:  Nestucca  Wagon  Road 
Co.  v.  Landingham,  24  Or.  439  (33  Pac.  983).  If  the  North- 
west Door  Company  was  a  necessary  party  to  the  appeal  •(  and 


Nov.  1901.]  Fisher  v.  Tomlinson.  113 

we  must  conclude  that  it  was,  being  made  a  party  defendant  in 
the  original  suit,  and  no  showing  or  contention  having  been 
made  by  the  other  respondents  to  the  contrary),  then  the  ap- 
peal was  not  perfected,  for  the  very  good  reason  that  the  other 
respondents  would  have  had  a  right  to  its  dismissal  because 
the  notice  was  not  served  upon  the  company,  being  an  adverse 
party.  Mr.  Chief  Justice  Kell.y  said  in  Holladay  v.  Elliott, 
7  Or.  483:  "We  hold  that  a  party  appellant  may  abandon  an 
attempted  appeal  when  he  discovers  that  he  has  given  an  im- 
perfect notice,  or  when  it  is  inconvenient  or  impossible  for  the 
surety  to  justify  in  case  of  exception  to  his  sufficiency."  To 
the  same  effect,  see,  also,  Schmeer  v.  Schmeer,  16  Or.  243  (17 
Pac.  864).  It  is  clear  that  plaintiffs  filed  an  imperfect  notice 
in  the  first  instance.  They  had  a  right,  therefore,  to  abandon 
the  attempted  appeal,  serve  another  notice,  and  perfect  their 
appeal  through  the  latter  instead  of  the  former.  The  tran- 
script having  been  filed  within  thirty  days  of  the  completion 
of  the  appeal  upon  the  latter  notice,  the  motion  to  dismiss  will 
be  denied.  Motion  Overruled. 

Decided  25  November,  1901. 

On  the  Merits. 

For  appellants  there  was  a  brief  over  the  names  of  Chas.  J. 
Schnabel  and  Henry  St.  Rayner,  with  an  oral  argument  by 
Mr.  St.  Rayner. 

For  respondents  there  was  a  brief  and  an  oral  argument  by 
Messrs.  John  Manning,  E.  P.  Morcom,  Wm.  M.  Kaiser,  and 
Woodson  T.  Slater. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  foreclose  an  alleged  mechanics '  lien.  It 
is  stated  in  the  complaint,  in  effect,  that  about  December  17, 
1898,  the  plaintiffs  entered  into  a  contract  with  the  defendants 
S.  Tomlinson,  Charles  P.  Strain,  and  Nettie  V.  Strain,  by  and 

40  Ob.— 8. 
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through  one  W.  T.  Roberts,  who  for  that  purpose  was  acting  as 
the  agent  and  contractor  of  said  defendants,  whereby  plaintiffs 
furnished  them  with  certain  window  glass,  putty,  and  paint,  of 
the  value  of  $198.21,  to  be  used  and  which  were  used,  in  the 
construction  of  a  two-story  brick  building  situated  upon  lot  4 
in  block  1  in  Woodburn,  Oregon,  which  building  they  then 
owned;  that  they  paid  on  account  of  said  bill  the  sum  of 
$18.33,  and,  to  secure  the  remainder,  plaintiffs,  prior  to  the 
completion  of  said  building,  filed  in  the  office  of  the  county 
clerk  of  Marion  County  their  claim  of  lien  against  said  lot  and 
building;  that  the  Northwest  Door  Company,  a  corporation, 
has  a  mechanics'  lien  on  said  premises  to  secure  the  payment 
of  the  sum  of  $90.81 ;  that  Woodburn  Lodge,  No.  102, 1.  0.  0. 
F.,  S.  F.  Hobard,  Lila  Dolan,  Lola  Dolan,  Martin  Dolan,  Al- 
fred Dolan,  and  B.  D.  Flint  have  or  claim  some  interest  in  said 
premises,  but,  if  any  such  they  have,  it  is  inferior  to  plaintiffs ' 
lien.  The  answer  denies  the  material  allegations  of  the  com- 
plaint, and  avers  that  the  defendant  Tomlinson  had  full  charge 
and  control  of  the  construction  of  the  lower  story  of  said  build- 
ing, and  employed  all  the  labor  bestowed  thereon,  and  fur- 
nished all  the  material  used  therein ;  that  said  Roberts  was  at 
the  time  stated  in  the  complaint  a  retail  dealer  at  Woodburn 
in  paints,  oils,  doors,  etc.,  from  whom  Tomlinson  purchased 
goods,  wares,  and  merchandise  of  the  kind  set  forth  in  the 
complaint,  and  of  the  value  of  $307.04.  which  he  used  in  the 
construction  of  the  lower  story  of  said  building,  and  for  which 
he  fully  paid  Roberts  at  the  time  said  goods  were  purchased, 
and  prior  to  the  filing  of  plaintiffs'  claim  of  lien ;  that  Roberts 
was  not  a  contractor  of  said  defendants,  or  any  of  them ;  that 
he  never  had  charge  or  control  of  the  work  or  construction  of 
said  building,  or  any  part  thereof,  and  was  not  at  any  time  the 
agent  of  said  defendants,  or  either  of  them,  for  the  purpose  of 
purchasing  goods,  wares,  or  merchandise,  or  material  for  said 
building,  or  for  any  part  thereof.  The  reply  having  put  in 
issue  the  allegations  of  new  matter  in  the  answer,  a  trial  was 
had,  resulting  in  a  decree  dismissing  the  suit,  and  plaintiffs 
appeal. 
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2.  The  question  presented  for  consideration  is  whether 
Roberts  sustained  such  relations  to  the  defendants  as  would 
bind  them  by  his  contract  for  material  used  in  the  construction 
of  the  building.  The  statute  conferring  the  right  to  a  lien,  so 
far  as  it  is  deemed  applicable  to  the  facts  involved,  is  as  fol- 
lows: "Every  *  *  *  person  *  *  *  furnishing  ma- 
terial of  any  kind  to  be  used  in  the  construction  *  *  *  of 
any  building  *  *  *  shall  have  a  lien  upon  the  same  for 
the  *  *  *  material  furnished  at  the  instance  of  the  owner 
of  the  building  *  *  *  or  his  agent ;  and  every  contractor, 
subcontractor,  architect,  builder,  or  other  person  having 
charge  of  the  construction  *  *  *  of  any  building  *  '  *  * 
shall  be  held  to  be  the  agent  of  the  owner  for  the  purposes  of 
this  act":  Hill's  Ann.  Laws,  §  3669.  The  testimony  shows 
that  the  defendant  Tomlinson  is  the  owner  of  an  undivided 
two  thirds,  and  the  defendants  Charles  P.  and  Nettie  V.  Strain 
are  the  owners  of  the  remaining  interest,  in  the  first  story  of 
the  brick  building  erected  upon  said  lot,  except  a  stairway 
leading  to  the  second  floor,  which  is  owned,  together  with  the 
upper  story  of  said  building,  by  the  defendant  Woodburn 
Lodge,  No.  102,  I.  0.  0.  F.  Tomlinson  is  a  carpenter,  and  as 
such  had  the  exclusive  charge  of  and  controlled  the  mechanics 
and  laborers  whom  he  employed  to  aid  him  in  constructing  the 
lower  story,  and  he  also  purchased  all  the  material  used  therein, 
for  which  he  fully  paid.  Prior  to  and  at  the  time  said  build- 
ing was  being  constructed,  Roberts  was  a  retail  dealer  at  Wood- 
burn,  keeping  for  sale  a  stock  of  paints,  oils,  sash,  doors,  mold- 
ing, and  other  building  material;  and,  having  solicited  Tom- 
linson's  patronage,  a  contract  was  entered  into  between  them 
whereby,  in  consideration  of  the  sum  of  $300,  he  agreed  to  fur- 
nish the  necessary  material  to  finish  the  front  of  the  first  story 
of  said  building;  but,  never  having  kept  for  sale  any  plate 
glass,  and  not  having  in  stock  sufficient  sheet  glass  to  fill  his 
contract,  he  ordered  from  plaintiffs  the  material  in  question, 
writing  to  them  that,  bids  for  the  completion  of  the  store  front 
having  been  opened,  his  was  found  to  be  the  lowest,  and  that 
the  contract  had  been  awarded  to  him  to  furnish  the  shop  work 
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and  glass.  But  Roberts  being  indebted  to  them  for  goods  pre- 
viously delivered,  in  the  sum  of  $81.67,  they  declined  to  supply 
the  material  ordered  until  he  paid  such  indebtedness,  where- 
upon he  secured  from  Tomlinson  the  sum  of  $100,  which  he 
sent  to  the  plaintiffs,  who,  in  the  absence  of  any  instructions 
as  to  its  application,  appropriated  the  same  in  discharging  said 
prior  debt;  and,  having  shipped  the  material  ordered,  they 
credited  the  sum  of  $18.33  on  account  thereof.  Roberts'  time 
not  being  fully  occupied  in  waiting  on  his  customers,  he  was 
employed  by  Tomlinson,  under  whose  direction  he  worked  on 
said  building  during  his  spare  hours,  performing  ten  days' 
labor  in  glazing  windows  and  in  carpenter  work,  for  which  he 
received  compensation  based  upon  ten  hours'  work  being 
equivalent  to  a  day's  labor. 

The  testimony  fails  to  disclose  that  Roberts  was  an  agent 
of  or  had  authority  from  the  defendants,  or  either  of  them, 
to  order  on  their  account  the  material  supplied  by  the  plain- 
tiffs; and  it  conclusively  appears  that  Roberts  did  not  have 
charge  of  the  construction  of  any  part  of  said  building,  and 
that  he  was  not  a  contractor,  subcontractor,  architect,  or 
builder  in  respect  to  the  owners  of  the  building,  or  of  any  per- 
son in  privity  with  them.  His  letters  to  plaintiffs  to  the  effect 
that  he  had  secured  the  contract  to  furnish  all  the  shop  work, 
sash,  doors,  glass,  etc.,  do  not  intimate  that  he  was  to  place  in 
the  building,  as  a  part  thereof,  any  of  the  material  ordered.  He 
was,  therefore,  as  the  evidence  clearly  shows,  only  a  material 
man,  and  it  is  unimportant  whether  he  manufactured  the  ma- 
terial, or  secured  it  from  others  who  did  so,  or  who  kept  it  in 
stock  for  sale.  A  rule  recognizing  a  manufacturer  as  the  only 
person  entitled  to  be  denominated  a  "material  man"  would 
necessarily  defeat  the  lien  of  middlemen  for  material  used  in 
the  construction  of  a  building,  notwithstanding  such  material 
may  have  been  purchased  from  the  manufacturer  and  paid  for 
by  the  dealer.  So,  too,  if  a  manufacturer  could  assert  a  lien 
because  he  had  not  been  paid  for  material  sold  and  delivered 
to  a  retail  dealer,  which  the  latter,  upon  being  paid  therefor, 
sold  to  the  owner  of  a  building,  who  attached  it  to  his  estate, 
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then  the  owner,  when  he  buys  any  material  to  be  used  in  the 
construction  of  a  building,  that  the  retail  dealer  does  not  man- 
ufacture, must  become  a  surety  for  the  latter,— a  conclusion 
which  would  necessarily  destroy  all  retail  trade  in  building 
material.  Roberts  was  a  retail  dealer  in  such  material,  and, 
having  no  charge  of  the  construction  of  the  building,  he  was 
not  the  statutory  agent  of  the  owners,  and  no  lien  in  plaintiffs ' 
favor  for  any  material  so  ordered  by  him  ever  attached  to 
their  premises. 

It  follows  that  the  decree  is  affirmed.  Affirmed. 


Argued  4  November  ;   decided  25  November,  1901.  . 

HOUCK  v.  ASHLAND.  :  46  340] 

[66  Pac.  697.] 

CONBTBDCTIOK     OF    ClTT     CHARTER — INTOXICATING     LIQUORS. 

1.  The  charter  of  the  City  of  Ashland,  Laws,  1901,  p.  287,  considered 
in  its  entirety,  confers  on  the  city  conncil  power  to  regulate  the  sale  of 
intoxicating  liquors,  and  to  require  a  license  therefor,  and  not  merely  a  power 
to  license  and  regulate  barrooms  and  drinking  houses  and  places  where  liquor 
was  sold. 

CONSTRUCTION   OF   PABTLT    VOID  ORDINANCE. 

2.  An  ordinance  partly  void  for  lack  of  power  to  enact  it  will  be  valid 
so  far  as  it  is  within  the  authority  conferred  on  the  council,  and  void  so  far 
as  it  is  beyond  that  authority,  where  the  parts  are  severable. 

Obdinancb — Prohibiting  Sales  of  Intoxicating  Liquors. 

3.  Ashland  City  Charter  (Sess.  Laws,  1901,  p.  287,)  provided  that  the 
city  council  should  annually  vote  on  the  question  as  to  whether  a  license 
should  be  issued  for  the  sale  of  intoxicating  liquors  for  the  ensuing  year,  and 
that,  if  the  majority  voted  in  the  negative,  no  license  should  be  issued  during 
that  time.  After  the  time  when  the  first  vote  had  presumably  been  taken, 
an  ordinance  was  passed  making  It  a  misdemeanor  for  any  person  to  sell 
liquor  without  a  license.  Held,  that  by  its  failure  to  provide  a  means  by 
which  licenses  could  be  obtained,  and  by  the  ordinance  passed,  making  it  an 
offense  to  sell  without  a  license,  the  city  had  effectually  prohibited  the  sale 
of  liquor,  and  no  prohibitory  ordinance  was  necessary  to  prosecute  for  sales. 

From  Jackson :    Hiero  K.  Hana,  Judge. 

Jesse  Houck  and  Joseph  Dame  were  convicted  of  violating 
an  ordinance  against  selling  intoxicating  liquors  without  a 
license,  and  appeal.  Affirmed. 
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For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  C.  B.  Watson. 

For  respondent  there  was  a  brief  over  the  names  of  W.  C. 
Hale,  J  as.  R.  Neil,  and  H.  L.  McWUliams,  with  an  oral  argu- 
ment by  Messrs.  Hale  and  McWUliams. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

The  appellants  were  convicted  in  the  Recorder's  Court  of 
the  City  of  Ashland  of  violating  "an  ordinance  declaring  the 
illegality  of  keeping  or  maintaining  a  barroom,  drinking  shop, 
drinking  saloon,  tippling-house,  clubhouse,  or  clubroom,  or 
other  place  in  which  spirituous,  vinous,  malt,  or  intoxicating 
liquors  are  kept,  sold,  disposed  of,  or  given  away,  and  the  sell- 
ing, disposing  of,  furnishing,  or  giving  away  spirituous,  vin- 
ous, malt,  or  intoxicating  liquors,  without  first  having  pro- 
cured a  license  therefor  from  the  city  council  of  the  City  of 
Ashland,  Oregon,' '  approved  March  12,  1901,  by  unlawfully 
selling  and  delivering  to  "one  K.  J.  Johnson  one  pint  of  intox- 
icating liquor,  to  wit,  whisky,  without  first  having  obtained  a 
license  so  to  do."     The  ordinance  referred  to  provides: 

"Sec.  1.  It  shall  be  unlawful  for  any  person  or  persons 
to  keep  or  maintain  within  the  limits  of  the  City  of  Ashland, 
Oregon,  any  barroom,  drinking  shop,  drinking  saloon,  tippling- 
house,  clubroom,  clubhouse,  or  any  other  place  in  which  spir- 
ituous, vinous,  malt,  or  intoxicating  liquors  are  kept,  sold,  dis- 
posed of,  or  given  away,  without  first  duly  procuring  a  license 
therefor  from  the  city  council  of  the  said  City  of  Ashland. 

"Sec.  2.  It  shall  be  unlawful  for  any  person  to  sell  or 
dispose  of  any  spirituous,  vinous,  malt,  or  intoxicating  liquors 
within  the  City  of  Ashland,  Oregon,  without  having  first  duly 
procured  from  the  city  council  of  the  City  of  Ashland,  Ore- 
gon, a  license  therefor." 

By  its  charter,  in  addition  to  the  general  power  to  enact  by- 
laws and  ordinances  not  in  conflict  or  inconsistent  with  the 
laws  of  the  state  or  of  the  United  States,  and  to  provide  for  the 
punishment  of  violators  thereof,  the  city  is  given  the  "full  and 
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exclusive  right,  within  the  corporate  limits,  #to  provide  pre- 
requisites to  licensing,  and  to  license,  regulate  and  control 
*  *  *  drinking  saloons,  barrooms,  clubrooms,  or  any  other 
place  within  the  city  where  spirituous,  vinous,  malt,  or  intoxi- 
cating liquors  of  any  kind  are  kept,  sold,  disposed  of,  or  given 
away,  in  any  quantity  whatever,  except  upon  the  prescription 
of  a  duly  licensed  physician,  and  for  medicinal  purposes  ex- 
clusively. *  *  *  No  license  for  the  sale  or  disposal  of 
spirituous,  vinous,  malt,  or  intoxicating  liquors  as  a  beverage 
within  the  corporate  limits,  shall  be  granted  for  a  longer  period 
than  the  municipal  year,  nor  for  a  less  sum  than  $800  nor  more 
than  $1,000,  as  the  city  council  may  determine,  for  such  mu- 
nicipal year.  No  person  shall  be  licensed  to  sell  or  dispose  of 
spirituous,  vinous,  malt,  or  intoxicating  liquors,  by  the  city 
council,  unless  he  shall  first  give  bond,  in  the  penal  sum  of 
not  less  than  $2,000,  nor  more  than  $5,000,  payable  to  the  City 
of  Ashland,  Oregon,  with  at  least  two  good  and  sufficient 
sureties.  *  *  *  It  shall  be  the  duty  of  the  city  council, 
at  the  first  regular  meeting  of  such  city  council  to  be  held  after 
the  passage  of  this  act,  and  annually  thereafter,  between  the 
first  and  fifteenth  days  of  January  of  each  year,  to  take  a  vote 
on  the  following  question :  '  Shall  the  city  council  of  Ashland, 
Oregon,  license  the  sale  of  spirituous,  vinous,  malt,  or  intoxi- 
cating liquors  within  the  corporate  limits  of  the  City  of  Ash- 
land, Oregon,  for  the  ensuing  year.'  If  a  majority  of  such 
city  council,  or  one  half  of  the  whole  number  of  such  city 
council,  together  with  the  mayor,  vote  against  the  issuance  of 
such  liquor  license,  then  no  such  license  can  be  issued  by  such 
city  council  for  such  municipal  year.  *  *  *  If  a  majority 
of  such  city  council,  or  one  half  of  the  whole  number  of  such 
city  council,  together  with  the  mayor,  vote  in  favor  of  the  issu- 
ance of  such  liquor  license,  then  the  mayor  and  city  council 
shall  issue  such  license  to  any  reputable  male  citizen,  over 
twenty-one  years  of  age,  applying  therefor,  and  who  may  have 
conformed,  and  agrees  to  conform,  to  all  of  the  requirements 
of  this  charter  and  all  of  the  laws  and  ordinances  of  the  said 
City  of  Ashland":    Laws,  1901,  p.  287.    Upon  a  writ  of  re- 
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view  sued  out  of  the  circuit  court  by  the  appellants,  the  judg- 
ment of  the  recorder's  court  was  affirmed,  and  hence  this 
appeal. 

1.  It  is  urged  that  section  2  of  the  ordinance  under  which 
the  appellants  were  convicted  is  void,  because  the  city  has  no 
power  or  authority  to  license  or  regulate  the  sale  of  intoxicat- 
ing liquors,  or  to  make  it  an  offense  to  sell  such  liquors  without 
a  license.  This  argument  is  based  on  the  clause  in  the  charter 
conferring  the  power  to  license,  regulate,  and  control  drinking 
saloons,  barrooms,  etc.,  ignoring  the  other  provisions  thereof. 
The  contention  is  that  the  power  to  license,  regulate,  and  con- 
trol places  where  intoxicating  liquors  are  sold  does  not  au- 
thorize the  city  to  license  or  regulate  the  sale  of  such  liquors. 
Under  such  a  power  a  municipality  may  make  it  unlawful  for 
any  person  to  sell  or  deliver  to  another  intoxicating  liquors,  to 
be  drunk  on  the  premises  of  the  vendor,  without  first  obtain- 
ing a  license  therefor:  In  re  Schneider,  11  Or.  288  (8  Pac. 
289) ;  Portland  v.  Schmidt,  13  Or.  17  (6  Pac.  221).  And  in 
view  of  the  rule  hereinafter  referred  to,  that  an  ordinance  of 
this  kind  may  be  enforced  so  far  as  authorized  by  the  charter, 
although  its  language  may  be  broad  enough  to  cover  sales 
which  the  city  has  no  power  or  authority  to  control,  it  is  proba- 
ble that  the  court  would,  if  necessary  to  sustain  the  judgment, 
construe  the  section  under  which  the  appellants  were  convicted 
to  refer  to  sales  made  by  the  owner  or  keeper  of  a  barroom, 
drinking  house,  etc.  But  we  do  not  deem  it  necessary  to  con- 
sider this  question,  or  to  decide  whether  the  mere  power  to* 
license,  regulate,  and  control  places  where  intoxicating  liquors 
are  sold  confers  by  implication,  as  a  means  of  such  regulation, 
the  power  to  prohibit  the  sale  without  a  license.  In  our  opin- 
ion, the  several  provisions  of  the  charter,  when  taken  together, 
show  a  clear  and  manifest  intent  on  the  part  of  the  legislature 
to  fully  authorize  and  empower  the  city  to  license,  regulate, 
and  control  the  sale  of  intoxicating  liquors.  The  law  is  ele- 
mentary that  municipal  authorities  can  exercise  only  such 
powers  as  are  granted  in  express  words,  or  necessarily  or  fairly 
implied  in,  or  as  an  incident  to,  the  powers  expressly  granted : 
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1  Dillon,  Mini.  Corp.  (4  ed.)  §  89.  But  the  extent  of  their 
power  is  one  of  construction ;  the  intention  being  in  all  cases 
to  determine  the  legislative  intent,  in  order  to  give  it  fair 
effect.  We  must  look,  then,  to  the  entire  charter,  to  ascertain 
whether  it  authorizes  the  ordinance  in  question.  It  will  be 
observed  that  it  provides  that  no  license  "for  the  sale  or  dis- 
posal" of  intoxicating  liquors  shall  be  issued,  except  upon  cer- 
tain prescribed  conditions,  and  that  the  city  council  shall  an- 
nually determine  by  vote  whether  the  city  shall  license  "the 
sale  of  liquors."  Considering  these  provisions  in  connection 
with  the  general  welfare  clause  and  the  remainder  of  the  char- 
ter, it  is  clear  the  legislature  intended  to,  and  did,  confer  upon 
the  city,  either  directly  or  by  fair  implication,  the  general 
power  and  authority  to  license  and  regulate  not  only  barrooms 
and  drinking  houses,  but  also  the  sale  of  intoxicating  liquors. 
And  in  this  conclusion  we  are  supported  by  the  case  of  Woods 
v.  Town  of  Prineville,  19  Or.  108  (23  Pac.  880),  where  the  city 
charter  empowered  the  city  to  license,  tax,  regulate,  restrain, 
or  suppress  places  where  spirituous  or  malt  liquors  were  sold, 
provided  that  the  state  law  regulating  the  tavern  or  grocery 
license  should  not  apply  to  persons  selling  liquor  within  the 
corporate  limits  of  the  town ;  and  the  court  said :  "The  plain 
intent  of  this  section  was  to  confer  upon  the  council  authority 
to  license,  tax,  regulate,  restrain,  or  suppress  barrooms,  tip- 
pling-houses,  etc.,  and  the  exclusive  authority  to  license  the 
sale  of  liquors,  within  the  corporate  limits  of  said  town." 

2.  It  is  next  contended  that  the  ordinance  is  void  because 
it  is  not  limited  to  the  sale  of  liquors  as  a  beverage,  and  does 
not  exempt  from  its  provisions  sales  made  upon  the  prescrip- 
tion of  a  licensed  physician.  But  the  objection  that  a  city  or- 
dinance is  broader  than  the  charter,  and  embraces  matters  not 
within  the  power  of  the  city,  cannot,  as  a  general  rule,  be  urged 
by  persons  who  come  within  the  power  delegated ;  and  so  it  is 
held  that,  even  if  a  city  ordinance  prohibiting  sales  of  intoxi- 
cating liquors  embraces  a  class  of  sales  which  the  city  has  no 
power  to  interfere  with,  it  may  still  be  enforced  as  to  such  sales 
as  the  city  has  power  to  prohibit :  Black,  Intox.  Liq.  221 ;  Har- 
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baugh  v.  City  of  Monmouth,  74  HI.  367 ;  Ex  parte  Cowert,  92 
Ala.  94  (9  South.  225) ;  State  v.  Priester,  43  Minn.  373  (45 
N.  W.  712) ;  Burnside  v.  Lincoln  County  Ct.  86  Ky.  423  (6 
S.  W.  276).  If,  therefore,  the  city  has  no  power  to  license, 
regulate,  or  control  the  sale  of  intoxicating  liquors  upon  the 
prescription  of  a  duly  licensed  physician,  and  for  medicinal 
purposes  exclusively,  it  does  not  avoid  the  ordinance  under 
which  plaintiffs  were  convicted,  or  constitute  a  defense  for 
them. 

3.  Again,  it  is  insisted  that  no  provision  has  been  made  by 
the  city  by  which  a  license  for  the  sale  of  liquors  can  be  ob- 
tained, and  therefore  a  conviction  for  the  sale  without  a  license 
is  void.  In  obedience  to  the  writ  of  review,  the  city  recorder 
sent  up  a  copy  of  the  ordinance  under  which  appellants  were 
convicted,  with  his  certificate  "that  there  is  no  other  ordi- 
nance now  in  force  relating  to  the  sale  or  disposal  of  intoxi- 
cating liquors. ' '  The  present  objection  is  based  upon  the  facts 
stated  in  this  certificate.  Waiving  all  questions  of  procedure, 
and  assuming  that  it  properly  appears  from  the  record  that 
there  is  no  ordinance  of  the  city  providing  for  a  license  for  the 
sale  of  intoxicating  liquors,  we  are  of  the  opinion  that  the  ob- 
jection is  untenable.  The  power  to  license,  regulate,  and  con- 
trol does  not  confer  the  power  to  prohibit;  but  the  charter 
provides  that  the  city  council  shall  annually  vote  upon  the 
question  as  to  whether  a  license  shall  be  issued  for  the  ensuing 
year,  and,  if  the  majority  vote  in  the  negative,  no  license  can 
be  issued  during  that  time.  While  this  provision  is,  in  terms, 
confined  to  the  matter  of  issuing  the  license,  it  was  plainly  in- 
tended to  prohibit  the  sale  in  case  of  such  negative  vote.  It 
certainly  was  never  contemplated  that  in  such  a  case  the  sale 
of  intoxicating  liquors  should  be  permitted  in  the  city  without 
a  license,  and  against  the  wishes  of  the  municipality.  The 
general  policy  of  the  state  is  against  such  a  construction  of  the 
charter.  The  liquor  traffic  has  always  been  deemed  a  matter 
of  legislative  control,  and  it  has  been  the  uniform  practice 
since  the  organization  of  the  state  to  make  it  a  misdemeanor 
to  sell  liquor  without  a  license.    It  is  argued,  however,  that, 
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even  if  the  power  to  prohibit  exists,  it  can  only  be  exercised  by 
some  ordinance  to  that  effect.  As  a  general  proposition,  this 
is  true.  But  the  provision  of  the  charter  requiring  the  council 
to  vote  upon  the  question  of  license  or  no  license  was  approved 
February  15,  1901,  and  made  it  the  duty  of  the  council  to  take 
such  vote  at  the  first  regular  meeting  after  the  passage  of  the 
act.  The  ordinance  under  which  the  appellants  were  convicted 
was  passed  March  12,  1901,— presumably  after  the  vote  had 
been  taken,  and  after  the  council  had  determined  that  no 
license  for  the  sale  of  liquors  should  be  issued  during  the  cur- 
rent year,— and  is  therefore,  in  effect,  a  prohibition  of  the  sale. 
By  its  failure  to  provide  a  means  by  which  a  license  could  be 
obtained,  the  city  has,  in  effect,  said  that  no  license  shall  be 
issued;  and  by  the  ordinance  making  it  a  misdemeanor  for 
any  person  to  sell  without  a  license  it  has  as  effectually  pro- 
hibited the  sale  as  if  the  council  had  enacted  a  prohibitory  or- 
dinance in  direct  terms.  The  case  of  State  v.  Hartley,  25 
Minn.  429,  is  very  different  from  the  case  in  hand.  By  the 
statute  of  Minnesota  the  voters  of  a  village  were  authorized  to 
determine  for  themselves  whether  a  license  for  the  sale  of  in- 
toxicating liquors  should  be  granted,  and  it  was  provided  that, 
in  case  a  majority  of  the  votes  be  cast  against  the  license,  any 
person  thereafter  selling  or  disposing  of  liquors  within  the 
village  should  be  deemed  guilty  of  a  misdemeanor,  and  pun- 
ished accordingly.  The  people  of  the  village  of  Kasson  voted 
that  no  license  should  be  granted,  and  the  defendant  was  sub- 
sequently indicted  for  the  crime  of  selling  liquor  within  the 
village  without  a  license.  The  court  held  the  indictment  in- 
sufficient because  the  defendant  ought  to  have  been  charged, 
under  the  provisions  of  the  act,  with  the  offense  of  selling  after 
the  voters  of  the  village  had  voted  against  granting  a  license. 
The  question  before  the  court  was  the  construction  of  a  local 
statute. 

It  follows  from  these  views  that  the  judgment  of  the  court 
below  must  be  affirmed,  and  it  is  so  ordered.        Affirmed. 
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Decided  2  December,  1901. 
STEINER  v.  POIiK  COUNTY. 

[66  Pac.  707.] 

Contbact  op  County — Ratification. 

A  public  corporation  has  the  same  power  to  ratify  an  unauthorized 
contract  that  an  individual  has,  provided  it  Is  one  that  the  corporation  might 
have  made  in  the  first  Instance ;  and  a  ratification  is  equivalent  to  an 
original  authorization. 

From  Polk :    Geo.  H.  Burnett,  Judge. 

Action  by  B.  E.  L.  Steiner  against  Polk  County.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  8.  L. 
Hayden,  Wm.  H.  Holmes,  and  J.  E.  Sibley,  with  an  oral  argu- 
ment by  Mr.  Holmes. 

For  respondent  there  was  a  brief  over  the  name  of  Butler 
&  Townsend,  with  an  oral  argument  by  Mr.  N.  L.  Butler. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

The  plaintiff,  a  physician  and  surgeon,  brought  this  action 
to  recover  $125  for  professional  services  rendered  one  Elroy 
Jackson,  a  resident  of  Polk  County,  who  was  severely  injured 
in  June,  1898,  by  a  gunshot  wound,  necessitating  the  amputa- 
tion of  his  leg.  At  the  time  of  the  injury  Jackson  was  a  minor, 
unable  to  provide  himself  with  proper  care  or  attention,  and 
had  no  relatives  or  friends  able  or  willing  to  help  him.  The 
case  was  of  urgent  necessity,  and,  as  the  county  court  was  not 
in  session,  the  judge  thereof  advised  and  recommended  that  he 
be  taken  to  the  Salem  Hospital  for  treatment,  and  requested 
plaintiff  to  give  him  necessary  medical  attention,  and  present 
his  bill  to  the  county  court;  saying  that  he  did  not  know  what 
the  court  would  do,  but  was  satisfied  it  would  allow  a  reasona- 
ble compensation  for  his  services.     In  pursuance  of  this  ar- 
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rangement,  the  plaintiff  had  Jackson  removed  to  the  hospital, 
provided  with  proper  care  and  attention,  and  rendered  him 
such  professional  services  as  were  necessary.  The  county 
court  thereafter  allowed  and  paid  bills  for  Jackson's  care, 
board,  and  hospital  charges,  but  upon  the  presentation  of 
plaintiff's  claim  "for  professional  services  rendered  Elroy 
Jackson,  in  the  sum  of  $125,"  after  "duly  considering  said 
matter,"  ordered  "that  of  said  account  the  sum  of  $41.75  be, 
and  the  same  is  hereby,  allowed,  and  that  a  warrant  be  drawn 
on  the  county  treasurer  for  said  sum  in  favor  of  the  said  R.  E. 
L.  Steiner,  and  that  the  sum  of  $83.25  be,  and  the  same  is  here- 
by, disallowed."  The  plaintiff  refused  to  accept  the  amount 
allowed,  and  brought  this  action. 

There  is  no  controversy  as  to  the  value  of  the  services  ren- 
dered by  plaintiff.  It  is  admitted  that  he  is  entitled  to  recover, 
if  at  all,  the  full  amount  charged.  The  sole  defense  is  that  the 
county  is  not  liable,  because  there  never  was  any  contract  bind- 
ing upon  it  to  pay  for  such  services.  It  is  argued  that  a  county 
is  not  bound  by  a  contract  made  by  its  judge  or  any  other  mem- 
ber of  the  court  in  vacation  for  the  care  of  a  pauper,  but  that 
such  contract  must  be  made  by  the  court  in  session,  or  by  some 
duly  authorized  agent.  We  do  not  consider  that  question  im- 
portant here,  because,  after  the  contract  or  arrangement  be- 
tween the  county  judge  and  the  plaintiff  had  been  executed 
and  the  services  rendered,  the  county  court,  in  effect,  ratified 
and  approved  the  same.  It  paid  bills  for  all  incidental  ex- 
penses incurred  by  the  plaintiff,  and  when  his  claim  for  serv- 
ices were  presented  and  under  consideration  it  did  not  deny 
liability  or  repudiate  the  contract,  but  allowed  thereon  the 
sum  of  $41.75 ;  thus,  in  effect,  recognizing  its  validity,  object- 
ing thereto  only  on  the  sole  ground  that  the  account  charged 
was  unreasonable.  There  could  be  no  question,  if  the  defend- 
ant were  an  individual  or  private  corporation,  that  such  an  act 
would  amount  to  a  ratification ;  and  we  think  the  same  result 
follows  in  the  case  of  a  public  corporation.  A  county  or  other 
public  corporation  may,  like  an  individual,  ratify  an  unauthor- 
ized contract  made  in  its  behalf,  if  it  is  one  the  corporation 
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could  have  made  in  the  first  instance ;  and  such  ratification  will 
be  equivalent  to  original  authority :  1  Dillon,  Mun.  Cor.  (4  ed.) 
§  463;  Murphy  v.  City  of  Albina,  22  Or.  106  (29  Pac.  353,  29 
Am.  St.  Rep.  578) ;  People  v.  Swift,  31  Cal.  26;  Boydston  v. 
Rockwall  Co.  86  Tex.  234  (24  S.  W.  272).  The  question  as  to 
whether  the  county  judge  had  authority  in  the  first  instance  to 
make  a  contract  with  the  plaintiff  or  not  is  immaterial. 

Affirmed. 
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Decided  12  November,  1001 ;    rehearing  denied  9  June,  1902. 
BOYD  v.  PORTLAND  ELECTRIC  CO. 

[7  Am.  Blectl.  Cas.  661  ;   66  Pac.  576.] 

Live  Electric  Wires — Inference  op  Negligence.* 

1.  In  actions  against  electric  companies  for  injuries  received  from  con- 
tact with  live  wires  in  public  ways  proof  of  the  breaking  of  the  wires  and  of 
the  happening  of  the  accident  makes  a  prima  facie  case  of  negligence :  Eshcry 
Cigar  Co.  v.  Portland,  34  Or.  282,  applied. 

Injury  bt  Live  Wire — Res  Ipsa  Loquitur. 

2.  Where  plaintiff  has  made  a  prima  facie  case  of  negligence  by  showing 
that  an  accident  happened  resulting  in  his  Injury,  he  is  not  obliged  to  prove 
any  specific  negligence,  though  It  may  have  been  alleged,  since  the  presump- 
tion is  that  the  accident  would  not  have  happened  had  proper  care  been  taken. 

Negligence — Question  for  Jury. 

3.  In  an  action  against  an  electric  company  for  Injuries  received  from 
contact  with  a  live  wire,  where  plaintiff  has  made  a  prima  facie  case,  and 
defendant  has  introduced  evidence  that  the  accident  occurred  without  fault 
on  its  part,  the  question  of  negligence  Is  for  the  Jury. 

Negligence — Instructions. 

4.  In  an  action  against  an  electric  company  for  damages  caused  by  a 
broken  live  wire  hanging  in  the  street,  where  plaintiff  alleged  that  defendant 
could  have  known  and  did  know  of  the  break  in  time  to  remedy  the  defect, 
but  negligently  omitted  to  do  so,  it  was  not  error  to  submit  to  the  Jury  the 
question  whether  the  company  was  negligent  in  failing  to  discover  the  break. 


•Note. — An  extensive  collection  of  recent  electricity  decisions  on  the  prop- 
osition that  certain  conditions  constitute  prima  facie  evidence  of  negligence 
so  as  to  require  proof  by  the  defendant  in  rebuttal  may  be  found  in  7  Am. 
Blectl.  Cas.  431-759,  with  notes  by  Mr.  E.  Q.  Keasbey  at  pp.  446  and  757.  See, 
also,  notes  in  31  L.  R.  A.  at  p.  576 ;  20  Am.  St.  Rep.  at  p.  490 ;  30  Am.  St. 
Rep.  at  p.  736 ;  56  Am.  St.  Rep.  at  p.  67 ;  15  L.  R.  A.  33 ;  31  L.  R.  A.  at  p. 
576;   39  L.  R.  A.    843  (briefs  of  counsel). 

As  to  liability  for  negligent  delay  in  removing  or  repairing  broken  or 
fallen  wires,  see  31  L.  R.  A.  at  p.  579. — Reporter. 
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Electricity — Cabs  Required — Act  of  God. 

5.  Where  the  poles  and  wires  of  an  electric  company  are  properly  erected 
and  maintained,  and  a  storm  of  extraordinary  severity,  such  as  could  not  have 
been  reasonably  expected,  causes  a  wire  to  fall,  and  it  is  not  permitted  to 
remain  an  unreasonable  time  in  such  condition,  the  company  will  not  be  liable 
for  resulting  damage;  but  if  the  storm  is  one  that  should  have  been  antici- 
pated, the  company  will  be  liable. 

Remakes  of  Court — Harmless  Error. 

6.  In  passing  on  the  various  matters  necessarily  incident  to  a  trial  a 
Judge  must  make  remarks  In  the  presence  of  the  jury  that  are  not  intended 
for  their  guidance,  but  the  instructions  are  ordinarily  sufficient  to  correct  any 
impressions  thus  created. 

Refusing  Duplicate  Instructions. 

7.  Requested  instructions  that  are  fairly  covered  by  the  general  charge 
are  properly  refused. 

Prom  Multnomah :    Arthur  L.  Frazer,  Judge. 

Action  by  R.  B.  Boyd  against  the  Portland  General  Electric 
Company  to  recover  for  the  loss  of  the  services  of  his  son,  who 
was  injured  by  one  of  defendant's  wires.  It  is  a  case  growing 
out  of  the  same  accident  referred  to  in  Boyd  v.  Portland  Elec. 
Co.  37  Or.  567  and  41  Or.  — .  Plaintiff  had  judgment  and  de- 
fendant appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Dolph, 
Mallory,  Simon  &  Gearin,  with  an  oral  argument  by  Mr.  Rufus 
Mallory. 

For  respondent  there  was  a  brief  over  the  name  of  Dufur 
&  Menefee,  with  an  oral  argument  by  Mr.  E.  B.  Dufur. 

Mr.  Chief  Justice  Bean  delivered  the  opinion  of  the  court. 

This  is  an  action  by  R.  B.  Boyd  against  the  Portland  Gen- 
eral Electric  Company  to  recover  damages  alleged  to  have 
been  suffered  by  him  on  account  of  an  injury  to  his  minor  son 
from  coming  in  contact  with  a  live  electric  light  wire.  The 
defendant  is  a  corporation  engaged  in  supplying  the  City  of 
Portland  and  its  inhabitants  with  electric  light,  for  which  pur- 
pose it  has  put  up  poles  along  the  streets,  having  cross-arms 
near  the  top,  upon  which  its  wires  are  stretched.  The  day  be- 
fore the  accident,  and  while  a  storm  was  prevailing,  two  of  the 
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wires  on  Magnolia  Street  became  crossed  at  a  point  some  one 
hundred  and  twenty-five  feet  west  of  Dakota  Street,  and  about 
6  or  7  o'clock  in  the  evening  the  smaller  one  burned  in  two  and 
hung  down  in  two  loops  east  of  the  break ;  one  of  them  nearly 
reaching  the  ground  two  or  three  feet  west  of  the  pole  at  the 
intersection  of  the  streets,  where  it  swung  directly  over  a  path 
used  by  residents  of  the  neighborhood.  The  other  end  re- 
mained suspended  from  the  next  pole,  some  one  hundred  and 
fifty  feet  west,  and  did  not  reach  the  ground.  About  the  time, 
or  soon  after,  the  wire  parted,  the  boy  who  was  subsequently 
injured,  a  lad  about  eleven  years  of  age,  and  an  elder  brother, 
passed  the  pole  west  of  Dakota  Street,  noticed  the  broken  wire 
at  that  place,  and  knew  it  was  dangerous,  but  did  not  know 
anything  about  the  other  wire  hanging  down  east  of  that  point 
at  the  intersection  of  the  streets.  About  8  o'clock  the  next 
morning,  the  plaintiff,  who  resides  on  Dakota  Street,  some  two 
hundred  feet  south  of  its  junction  with  Magnolia,  sent  his  son 
on  an  errand  which  required  him  to  travel  along  the  path  near 
the  light  pole  at  the  corner  of  the  street,  over  which  the  wire 
was  suspended.  A  few  minutes  later  the  boy  was  discovered 
lying  on  the  ground,  immediately  under  the  broken  wire,  in  an 
insensible  condition,  his  right  hand  badly  burned,  while  he  was 
otherwise  seriously  and  perhaps  permanently,  injured.  No 
one  witnessed  the  accident,  and  the  lad  was  unable  to  give  any 
account  of  how  it  occurred,  but  says  he  passed  out  of  the  front 
gate,  and  ran  north  along  Dakota  Street  without  looking  up, 
after  which  he  had  no  recollection  of  what  occurred.  It  is  ad- 
mitted, however,  that  his  injury  was  caused  by  contact  with  the 
broken  wire.  The  negligence  charged  in  the  complaint  is  that 
the  wire  which  parted  and  caused  the  injury  was  weak  and  de- 
fective, and  not  sufficiently  attached  or  fastened  to  the  pole,  or 
properly  stretched,  or  safely  insulated,  owing  to  which  defects 
and  weakness  it  broke  and  parted ;  that  defendant  could  have 
known  by  proper  diligence,  and  did  know,  at  the  time,  or  very 
soon  after,  the  wire  parted,  and  long  before  the  injury  oc- 
curred, that  the  wire  was  broken  and  swinging  over  and  across 
the  street,  to  the  imminent  danger  of  persons  traveling  thereon ; 
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that,  disregarding  its  duty,  it  failed  and  neglected  to  remove 
or  repair  the  broken  wire,  or  to  give  any  warning  of  danger, 
but  wrongfully  and  negligently  permitted  it  to  remain  in  such 
condition  until  after  the  injuries  complained  of  were  received. 

The  answer  denies  the  negligence  charged,  and,  for  an 
affirmative  defense,  after  alleging  the  contributory  negligence 
of  the  plaintiff's  son,  avers  that  the  wire  which  parted  was  one 
of  the  best  known  standard  manufacture,  and  was  placed  upon 
the  poles  in  a  proper  way ;  that  a  heavy  storm  prevailed  dur- 
ing the  afternoon  of  the  sixth  of  December,  the  wind  at  one 
time  reaching  a  velocity  of  sixty  miles  an  hour,  which  the  de- 
fendant believes  forced  the  wire  across  a  larger  one  on  the 
cross-arm  to  the  north  of  it,  so  that  the  friction  of  the  wires 
caused  the  insulation  to  wear  away,  permitting  them  to  come 
in  contact;  that  between  6  and  7  o'clock  in  the  evening  the 
smaller  one  burned  through  and  parted,  and  fell  in  loops 
across  the  other,  as  stated  in  the  complaint;  that,  although 
defendant  had  the  best  known  appliances  in  use  at  the  time  for 
detecting  or  discovering  the  grounding  of  its  wires,  it  had  no 
knowledge  of  such  parting  until  notified  of  the  accident  to 
plaintiff's  son,  when,  upon  examination,  it  ascertained  that 
neither  end  of  the  broken  wire  had  come  in  contact  with  the 
ground,  so  as  to  form  a  short  circuit,  and  therefore  the  fact  of 
the  wire  having  parted  could  not  be  indicated  by  its  appli- 
ances. The  reply  put  in  issue  the  new  matter  alleged  in  the 
answer ;  and,  the  trial  resulting  in  a  verdict  and  judgment  in 
favor  of  the  plaintiff,  the  defendant  appeals. 

1.  The  plaintiff  gave  evidence  tending  to  show  when  the 
wire  which  caused  the  injury  to  his  son  fell  and  the  circum- 
stances surrounding  the  accident,  but  gave  no  direct  evidence 
of  the  specific  acts  of  negligence  charged  in  the  complaint. 
The  court,  however,  instructed  the  jury,  among  other  things, 
that  "in  cases  of  this  kind  the  law  raises  a  presumption  of 
negligence  from  the  mere  fact  that  the  wire  broke  and  the  acci- 
dent happened,  because  of  the  high  degree  of  care  which  is 
required  on  the  part  of  the  person  or  corporation  conducting 
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such  business,  and  for  reasons  which  I  need  not  discuss  here. 
What  I  mean  by  that  is  that  if  any  evidence  had  been  brought 
here  that  this  wire  was  broken,  and  through  the  breaking  of 
the  wire  this  boy  had  been  injured,  and  then  nothing  further 
had  been  introduced  in  the  case,— -no  further  evidence,— and 
the  case  was  left  there,  it  would  be  your  duty  to  find  for  the 
plaintiff,  provided  you  found,  also,  that  he  was  not  guilty  of 
negligence  on  his  part.  That  is  what  is  called  a  prima  facie 
case.  Now,  this  may  be  rebutted  by  evidence  on  the  part  of 
the  defendant,  notwithstanding  this  presumption.  If  the  de- 
fendant comes  in  and  satisfies  you  that  it  did  use  ordinary 
care  in  building  and  maintaining  and  repairing  this  line,  and 
that  the  accident  occurred  without  fault  on  its  part,  then  it 
would  be  your  duty  to  find  on  that  point  for  the  defendant.' ' 
The  giving  of  this  instruction  is  assigned  as  error.  The  gen- 
eral rule  of  law  is  unquestioned  that,  excepting  in  cases  where 
the  defendant  is  an  insurer,  a  party  who  charges  another  with 
negligence  must  prove  it.  But  there  are  instances  in  which 
proof  of  an  accident  and  the  manner  of  its  occurrence  is  suf- 
ficient to  make  a  prima  facie  case,  and  to  cast  the  burden  on 
the  defendant  to  show  that  it  occurred  without  fault  on  his 
part.  As  a  general  rule,  where  the  thing  which  causes  in- 
jury  is  shown  to  be  under  the  management  of  the  defendant, 
and  the  accident  is  such  as  in  the  ordinary  course  of  events 
would  not  happen  if  he  had  used  proper  care,  it  affords  rea- 
sonable evidence,  in  the  absence  of  a  satisfactory  explanation, 
that  the  accident  arose  from  a  want  of  care:  Esberg  Cigar 
Co.  v.  City  of  Portland,  34  Or.  282  (55  Pac.  961,  43  L.  B.  A. 
435,  75  Am.  St.  Rep.  651,  with  note).  This  doctrine  is  held 
applicable  in  actions  for  injuries  received  from  contact  with  a 
live  electric  wire  in  a  public  street.  Electricity  is  a  dangerous 
element,  and  those  who  make  merchandise  of  it  are  legally 
bound  to  exercise  that  degree  of  care  that  will  render  its  use 
reasonably  safe;  and,  as  the  wires  which  convey  it  cannot 
safely  be  permitted  within  reach  of  travelers,  a  presumption 
arises,  when  they  are  found  out  of  their  proper  place,  that 
those  having  them  in  charge  have  been  negligent.     The  courts 
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quite  universally  hold  that  proof  that  a  live  wire  was  down  in 
a  street  and  injury  resulted  therefrom  is  prima  facie  evidence 
of  negligence :  2  Jaggard,  Torts,  864 ;  Joyce,  Elec.  Law,  §  606 ; 
Keasbey,  Elec.  Wires  (2  ed.),  §  271;  Western  Union  Tel.  Co. 
v.  State,  to  use,  82  Md.  293  (6  Am.  Electl.  Cas.  210,  31  L.  R.  A. 
572,  51  Am.  St.  Rep.  464,  33  Atl.  763) ;  Haynes  v.  Raleigh 
Gas  Co.  114  N.  C.  203  (5  Am.  Electl.  Cas.  264,  41  Am.  St.  Rep. 
786,  26  L.  R.  A.  810,  19  S.  E.  344) ;  Denver  Consol.  Elec.  Co. 
v.  Simpson,  21  Colo.  371  (5  Am.  Electl.  Cas.  278,  31  L.  R.  A. 
566,  41  Pac.  499) ;  Trenton  Pass.  Ry.  Co.  v.  Cooper,  60  N.  J. 
Law,  219  (7  Am.  Electl.  Cas.  444,  38  L.  R.  A.  637,  64  Am.  St 
Rep.  592,  37  Atl.  730) ;  Snyder  v.  Wheeling  Elec.  Co.  43  W. 
Va.  661  (7  Am.  Electl.  Cas.  473,  28  S.  E.  733,  39  L.  R.  A.  499, 
64  Am.  St  Rep.  922,  with  note). 

2.  The  defendant  contends,  however,  that  as  the  com- 
plaint in  hand  avers  that  the  wire  which  caused  the,  injury  was 
weak  and  defective,  and  insufficiently  stretched  and  fastened, 
the  plaintiff  was  obliged  to  point  out  by  his  testimony  some 
defects  in  the  particulars  alleged.  But  we  are  unable  to  con- 
cur in  this  view.  The  doctrine  of  "res  ipsa  loquitur"  alluded 
to  is  a  mere  rule  of  evidence :  2  Thompson,  Neg.  1227,  et  seq. 
It  proceed^  on  the  theory,  as  the  term  implies,  that  the  hap- 
pening of  an  accident  under  certain  circumstances  is  of  itself 
prima  fade  evidence  of  negligence,  and,  when  it  is  evidence  of 
the  particular  negligence  charged  in  the  complaint,  the  plain- 
tiff is  entitled  to  invoke  the  rule.  Thus,  in  Trenton  Pass.  Ry. 
Co.  v.  Cooper,  60  N.  J.  Law,  219  (38  L.  R.  A.  637,  64  Am.  St. 
Rep.  592,  with  note,  37  Atl.  730,  7  Am.  Electl.  Cas.  444,  with 
note),  the  negligence  averred  was  the  insufficient  bonding  or 
fastening  of  the  rails  of  a  street  railway,  and  it  was  insisted 
that  the  plaintiffs  were  obliged  to  point  out  and  establish  some 
particular  defect  or  insufficiency  as  alleged.  The  court  held, 
however,  that  the  escaping  of  electricity  from  the  rails  was 
presumptive  proof  of  the  negligence  alleged,  thus  bringing  the 
case  within  the  doctrine  of  res  ipsa  loquitur.  In  Snyder  v. 
Wheeling  Elec.  Co.  43  W.  Va.  661  (7  Am.  Electl.  Cas.  473,  39 
L.  R.  A.  499,  64  Am.  St.  Rep.  922,  with  note,  28  S.  E.  733),  the 
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negligence  charged  was  insufficient  fastening,  and,  although 
the  court  held  that  no  evidence  of  other  acts  of  negligence  was 
competent,  it  ruled  that  the  mere  fact  that  the  wire  fell  created 
a  prima  facie  presumption  of  negligence,  sufficient  to  support 
the  action  unless  rebutted  by  something  appearing  in  the  case. 
In  Denver  Consol.  Co.  v.  Simpson,  21  Colo.  371  (5  Am.  Electl. 
Cas.  278,  31  L.  B.  A.  566,  41  Pac.  499),  the  negligence  charged 
was  defendant's  failure  to  properly  construct  its  line,  and  its 
omission  to  take  the  necessary  precautions  to  prevent  the  wires 
from  falling.  It  was  held  that  the  fact  that  the  wire  had  be- 
come detached  from  its  fastenings  and  hung  down  in  a  public 
alley,  so  as  to  endanger  public  travel,  was  prima  facie  evidence 
of  negligence  on  the  part  of  the  defendant,  and  an  instruction 
to  that  effect  was  properly  given.  In  the  case  at  bar,  it  proba- 
bly would  have  been  sufficient,  if  the  plaintiff  had  specified  in 
the  complaint  generally  the  act  or  omission  which  he  alleges 
to  have  been  the  proximate  cause  of  the  injury,  and  averred 
that  it  was  negligently  done  or  omitted.  But,  since  the  wire 
which  caused  the  injury  would  not,  presumably,  have  parted 
and  fallen  down,  in  the  ordinary  course  of  events,  unless  it  was 
either  defective  or  improperly  stretched  or  fastened,  it  is  rea- 
sonable to  presume  that  its  position  in  the  street  w&s  owing  to 
one  or  all  of  these  causes.  It  must  be  assumed  that  a  suitable 
wire,  properly  put  up,  would  not  be  a  menace  to  travelers  on 
the  highway;  otherwise,  the  operation  of  a  light  plant  by 
wires  supported  by  poles  in  the  streets  of  a  city  would  be  ipso 
facto  a  nuisance,  and  an  unauthorized  interference  with  the 
rights  of  the  public.  If,  therefore,  the  wires  break  and  fall 
down,  that  fact  in  itself  affords  reasonable  evidence  of  negli- 
gence, either  in  the  use  of  defective  wires  or  in  the  manner  of 
putting  them  up,  and  calls  upon  the  defendant  to  show  that  it 
was  without  fault.  It  is,  of  course,  true  that  in  an  action  of 
this  character  the  plaintiff  cannot  allege  negligence  in  one  par- 
ticular, and  upon  the  trial  prove  and  recover  upon  another: 
Lieuallen  v.  Mosgrove,  33  Or.  282,  286  (54  Pac.  200,  664) ; 
Jones  v.  City  of  Portland,  35  Or.  512  (58  Pac.  657).  But  we 
do  not  understand  that  the  instruction  complained  of  conflicts 
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with  this  rule.  It  was  confined  to  the  inference  or  presump- 
tion to  be  drawn  from  the  breaking  of  the  wire  and  the  hap- 
pening of  the  accident,  the  proof  of  which  was  prima  facie 
evidence  that  the  wire  was  either  weak  and  defective  or  im- 
properly put  up.  The  instruction,  therefore,  did  not  advise 
the  jury  that  the  plaintiff  was  entitled  to  recover  on  a  ground 
of  negligence  not  charged.  The  cases  already  cited  illustrate 
the  application  of  the  doctrine  of  "res  ipsa  loquitur"  where 
specific  acts  of  negligence  are  charged  in  the  complaint. 

3.  It  is  argued,  however,  that,  if  proof  of  the  accident  was 
sufficient  under  the  pleadings  to  make  out  a  prima  facie  case  in 
favor  of  the  plaintiff,  it  was  overcome  by  the  testimony  of  the 
defendant.  But  the  weight,  value,  and  credibility  of  such  tes- 
timony were  for  the  jury,  and  the  court  could  not  properly 
have  taken  the  case  from  them  on  the  ground  that  the  defend- 
ant had  shown  by  its  employees  that  the  accident  occurred 
without  fault  on  its  part.  In  a  recent  case  in  New  York,  where 
a  trolley  wire  fell,  injuring  a  traveler,  it  was  held  that  the  pre- 
sumption of  negligence  on  the  part  of  the  company,  arising 
from  the  fall  of  the  wire  and  the  happening  of  the  accident, 
was  not  overcome  by  the  evidence  of  interested  persons  that 
the  supports  were  the  best  obtainable,  that  the  line  was  fre- 
quently inspected,  and  an  automatic  device  called  the  "breaker 
system"  was  in  use,  which,  if  properly  adjusted,  would  auto- 
matically cut  off  the  current  if  the  wire  touched  the  ground; 
the  credibility  of  the  witnesses  and  the  sufficiency  of  the  device 
being  questions  for  the  jury:  0 'Flaherty  v.  Nassau  Elec.  R. 
Co.  34  App.  Div.  74  (54  N.  Y.  Supp.  96,  7  Am.  Electl.  Cas. 
535).  In  Uggla  v.  West  End  St  Ry.  Co.  160  Mass.  351  (35 
N.  E.  1126,  39  Am.  St.  Rep.  481,  4  Am.  Electl.  Cas.  389),  the 
plaintiff  was  struck  by  part  of  an  iron  ear  used  to  clasp  a 
trolley  wire  and  keep  it  in  place  around  the  curve  over  the 
defendant's  track.  There  was  no  evidence  of  the  defendant's 
negligence,  except  that  the  iron  ear  broke  with  the  strain  and 
one  part  of  it  fell,  striking  the  plaintiff  on  the  head.  The  ver- 
dict in  his  favor,  however,  was  sustained,  notwithstanding  the 
defendant  had  introduced  evidence  tending  to  show  that  the 


134  Boyd  v.  Portland  Electric  Co.        [40  Or. 

break  was  a  clean  one,  bright  in  color  and  appearance;  that 
the  iron  was  sound  all  through,  with  no  flaw  or  defect  in  it; 
that  the  whole  apparatus  was  manufactured  and  put  up  by  a 
manufacturer  of  the  highest  reputation ;  that  the  ear  and  guy 
constituted  the  best  and  strongest  device  known  at  the  time  for 
keeping  trolley  wires  in  place;  that  the  defendant  employed 
a  competent  corps  of  assistants,  including  foreman  and  super- 
intendent, who  inspected  the  whole  line  weekly,  including  the 
cars  and  every  attachment;  and  that  this  particular  part  of 
the  line  had  been  inspected  within  a  week  prior  to  the  accident. 
4.  It  is  next  insisted  that  the  court  erred  in  instructing 
the  jury  that, ' '  if  the  defendant  had  known  of  the  breaking  of 
the  wire,  it  would  have  jbeen  its  duty,  under  the  high  degree  of 
care  required  of  it  under  the  circumstances,  to  have  repaired 
it  at  the  earliest  possible  moment,  or  at  least  as  early  as  it  could 
practically  be  done;  but,  if  it  did  not  know  of  the  break,— 
and  the  evidence  here,  I  believe,  is  undisputed  that  it  did 
not,— the  question  for  you  to  determine  is  whether,  under  the 
circumstances,  it  reasonably  should  have  known,  or  should 
have  provided  means  by  which  it  would  have  known,  of  the 
breaking  within  that  time,  and  within  such  a  time  that  it  could 
reasonably  have  repaired  the  break  before  the  accident  oc- 
curred. It  is  for  you  to  determine  whether  or  not  it  was  guilty 
of  a  want  of  that  high  degree  of  care  required  of  it  in  not  pro- 
viding means  to  find  out  whether  this  line  had  broken  within 
this  time.  If  you  should  find  that  company  was  negligent  in 
this  respect,  then  it  would  be  responsible  for  the  negligence, 
although  it  might  not  have  been  guilty  of  negligence  in  any 
other  respect."  The  specific  objection  to  this  instruction  is 
that  there  are  no  allegations  in  the  complaint  charging  the  de- 
fendant with  negligence  in  failing  to  adopt  necessary  or  proper 
means  to  ascertain  whether  the  wire  was  broken ;  but,  on  the 
contrary,  it  is  argued  the  complaint  alleges  that  defendant 
did  know  of  the  break  very  soon  after  it  occurred,  and  did  not 
exercise  due  care  and  diligence  in  replacing  and  taking  care  of 
it.  The  language  of  the  complaint  is  that  defendant,  its  offi- 
cers, agents,  and  employees,  by  proper  diligence  could  have 
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known,  and  did  know,  very  soon  after  the  wire  was  broken, 
and  long  before  the  injuries  complained  of,  that  it  was  broken 
and  hanging  over  the  street,  etc.,  and  carelessly  failed  and 
neglected  to  remove  or  repair  it,  or  to  give  any  warning  of 
danger,  and  wrongfully  and  negligently  permitted  the  broken 
wire  to  remain  in  such  dangerous  condition  until  after  the  acci- 
dent. It  is  not  clear  whether  the  pleader  intended  to  charge 
negligence  in  not  ascertaining  that  the  wire  had  broken,  or 
with  negligence  in  not  taking  care  of  a  broken  wire ;  but  the 
construction  which  seems  to  have  been  put  upon  the  pleadings 
by  the  defendant  in  its  answer,  and  by  the  court  and  parties 
throughout  the  trial,  is  that  it  charged  negligence  in  not  exer- 
cising reasonable  care  and  diligence  in  ascertaining  that  the 
wire  was  broken,  and  we  are  of  the  opinion  that  the  court  did 
not  err  in  submitting  that  phase  of  the  question  to  the  jury. 
Again,  it  is  objected  that  this  instruction  assumes  there  was  no 
evidence  that  the  defendant  had  provided  means,  or  used  rea- 
sonable care  and  caution  in  providing  means,  for  acquiring 
speedy  information  of  a  break  in  the  wires.  We  do  not  con- 
sider this  a  reasonable  interpretation  of  the  language  used  by 
the  court.  It  manifestly  intended  to,  and  did,  submit  to  the 
jury,  as  a  question  of  fact,  whether  the  means  which  defendant 
had  of  ascertaining  when  a  wire  parted  were  such  as  proper 
care  and  diligence  would  suggest. 

5.  It  is  next  asserted  that  the  court  erred  in  instructing 
the  jury  that  "the  defendant  would  not  be  liable  for  an  act 
beyond  its  control  and  which  could  not  reasonably  be  foreseen. 
It  would  not  be  ljable  for  an  accident  caused  by  some  unusual 
act  of  nature,  or  what  is  called  an  'act  of  God,'  if  this  could 
not  have  been  reasonably  foreseen  and  expected.  As,  for  in- 
stance, suppose  a  stroke  of  lightning  had  occurred  there,  and 
broken  one  of  these  wires  and  thrown  it  down,  and  through 
that,  and  before  the  defendant  had  reasonable  time  in  which  to 
repair  the  break,  the  accident  had  occurred ;  that  would  have 
been  something  that  could  not  reasonably  have  been  foreseen, 
and  for  which  the  defendant  could  not  be  held  liable.  So,  too, 
if  this  breaking, you  shonld  find,  was  caused  by  such  an  unusual 
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storm,  unprecedented  storm,  or  any  act  of  God  that  could  not 
be  expected,  such  unusual  storm  as  could  not  reasonably  have 
been  foreseen,  something  that  had  not  been  known  to  happen 
before  in  that  way,  then  the  defendant  could  not  be  held  liable. 
But  an  ordinary  storm,  such  as  we  have  every  winter,  or  nearly 
every  winter,  and  which  on  that  account  ought  to  be  expected 
to  occur  in  any  winter,  would  not  excuse  the  defendant;  that 
is,  the  mere  fact  that  the  injury  was  occasioned  by  the  storm. 
The  breaking  of  the  wire,  however,  might  occur  during  the 
storm,  or  at  any  other  time,  and  not  be  the  fault  of  the  defend- 
ant. I  simply,  in  giving  you  that  instruction,  refer  to  the 
storm  alone."  It  is  argued  that  this  instruction  is  erroneous 
because  it  tells  the  jury,  in  effect,  that  if  a  storm  caused  the 
wire  to  part,  and  it  was  such  a  storm  as  happens  in  this  country 
every  winter,  or  nearly  every  winter,  it  would  not  be  a  defense, 
although  it  may  have  been  in  fact  an  extraordinary  or  unusual 
storm.  The  rule  is  that  if  the  poles  and  wires  of  an  electric 
company  are  properly  erected  and  maintained  and  a  storm  of 
unusual  and  extraordinary  severity,  such  as  could  not  reasona- 
bly have  been  expected,  causes  a  wire  to  fall,  and  it  is  not  neg- 
ligently permitted  to  remain  an  unreasonable  time  in  such  con- 
dition, the  company  will  not  be  liable  for  an  injury  caused 
thereby;  in  other  words,  where  the  proximate  cause  of  the 
injury  is  an  external  force,  for  which  the  company  is  not  re- 
sponsible, the  question  of  liability  will  depend  on  whether  the 
force  was  one  that  might  reasonably  have  been  anticipated. 
And  this,  it  seems  to  us,  is  the  rule  laid  down  in  the  instruction 
complained  of.  It  is  true,  certain  statements  made  by  the 
court  in  attempting  to  explain  and  elucidate  the  matter  to  the 
jury  would,  if  taken  from  their  context,  seem  to  support  the 
contention  of  counsel ;  but,  when  construed  in  its  entirety,  the 
instruction  amounts  to  a  statement  that  defendant  would  not 
be  liable  for  the  breaking  of  a  wire  caused  by  a  storm  of  un- 
usual and  extraordinary  severity,  which  could  not  reasonably 
have  been  anticipated,  and  this  is  the  law  upon  the  subject: 
Joyce,  Elec.  Law,  §  450;  Keasbey,  Elec.  Wires  (2  ed.),  §  236: 
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Mitchell  v.  Charleston  L.  &  Power  Co.  45  S.  C.  146  (22  S.  E. 
767,  31  L.  B.  A.  577,  6  Am.  Electl.  Cas.  245). 

6.  After  the  case  had  been  argued,  counsel  for  the  defend- 
ant requested  the  court  to  submit  to  the  jury  two  special  find- 
ings, the  nature  and  character  of  which  are  not  shown  by  the 
record.  The  request  was  denied,  but  during  its  consideration 
a  colloquy  between  the  court  and  counsel  for  the  defendant 
ensued,  a  part  of  which  is  contained  in  the  record,  in  the  course 
of  which  the  court  stated,  in  effect,  that  the  plaintiff's  son  was 
only  required  to  exercise  ordinary  care,  and  was  not  obliged 
to  keep  his  eyes  on  the  full  width  of  the  street,  and  look  at 
every  point  for  an  electric  light  wire,  but  had  a  right  to  as- 

[  sume  that  the  street  was  free  from  such  an  obstruction,  and  to 

have  his  head  down  while  traveling  therein,  unless  he  had  rea- 
son to  believe  the  wire  was  there.  It  is  urged  that  this  was 
error,  because  it  indicated  the  opinion  of  the  court  upon  the 
defense  of  contributory  negligence  pleaded  in  the  answer. 
The  question  of  contributory  negligence  was,  of  course,  for  the 
jury,  and  it  was  submitted  to  them  under  proper  instruction. 
The  statements  of  the  court  in  reference  to  the  propriety  of 
submitting  the  special  findings,  although  made  in  the  presence 
of  the  jury,  were  not  intended  for  their  guidance,  or  as  an 
announcement  of  the  rule  of  law  by  which  the  question  of  con- 
tributory negligence  should  be  determined,  but  were  the  rea- 
sons given  for  the  court's  denial  of  counsel's  request,  and,  in 
view  of  the  subsequent  instructions,  did  not,  in  our  opinion, 
prejudice  the  defendant's  case  with  the  jury. 

7.  Objection  is  also  made  to  the  refusal  of  the  court  to 
give  certain  instructions  requested  by  the  defendant  on  the 
subject  of  contributory  negligence;  but  that  phase  of  the 
question  was  fully  covered  by  the  general  charge,  and  there 
was  no  error  in  such  refusal. 

Having  thus  disposed  of  the  questions  presented  on  this 
appeal,  and  finding  no  error  in  the  record,  the  judgment  is 
affirmed.  Affirmed. 
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Argued  23  October ;  decided  12  Not.,  1901 ;  rehearing  denied  6  January,1902. 

CONSER'S  ESTATE. 

Warren  v.  Hendricks. 

[66  Pac.  607.] 

Executors — Bond  and  Oath. 

1.  Where  a  will  fixes  the  amount  of  the  executor's  bond  at  a  sum  that  is 
reasonable  in  proportion  to  the  value  of  the  estate,  and  such  bond  has  been 
given  to  the  satisfaction  of  the  county  court,  the  executor  need  not  take  the 
oath  prescribed  by  Section  1088  of  Hill's  Ann.  Laws,*  provided  for  in  cases 
where  the  bond  Is  dispensed  with  by  the  testator. 

Executors — Object  op  Notice  to  Claimants. 

2.  The  object  of  Hill's  Ann.  Laws,  fi  1131,  requiring  every  executor  to 
publish  a  notice  of  the  time  and  place  for  presenting  claims  against  the  estate 
is  to  give  that  Information  to  Interested  persons,  and  the  giving  of  such 
notice  Is  not  a  prerequisite  to  the  right  of  the  executor  to  enter  on  the  dis- 
charge of  his  duties. 

Claimants  Against  Estates — Technical  Objections. 

3.  A  residuary  legatee  Is  not  a  claimant  against  an  estate  within  the 
meaning  of  Section  1131  of  Hill's  Ann.  Laws;  but  If  he  were,  some  injury 
must  be  shown  before  he  will  be  permitted  to  object  to  the  final  account  be- 
cause some  technical  requirement  has  been  imperfectly  complied  with. 

Necessity  of  Inventory — Final  Account. 

4.  The  requirements  of  Section  1112,  Hill's  Ann.  Laws,  as  to  the  filing 
of  an  Inventory  of  an  estate,  should  be  substantially  complied  with,  but  if 
some  of  the  property  shall  be  omitted,  or  even  if  no  Inventory  whatever  shall 
be  tiled,  the  validity  of  the  final  account  will  not  be  affected  if  the  property 
of  the  estate  has  been  accounted  for;  in  short,  the  settlement  of  a  final  ac- 
count is  to  be  determined  by  its  own  accuracy  and  completeness,  and  not  by 
the  Inventory  at  all. 

Effect  of  Not  Entering  Order. 

5.  Where  an  order  has  actually  been  made  by  a  judge,  the  failure  te  enter 
It  in  the  journal,  or  the  loss  of  a  paper  on  which  the  order  was  based,  does 
not  affect  the  good  faith  of  the  officer  who  acts  under  such  an  order. 


•Sec.  1088.  No  executor  or  administrator  is  authorized  to  act  as  such 
until  he  shall  file  with  the  clerk  of  the  county  court  having  jurisdiction  of  the 
estate  an  undertaking  in  a  sum  not  less  than  double  the  probable  value  of  the 
estate,  with  one  or  more  sufficient  sureties,  to  be  approved  by  the  county 
judge,  to  be  void  upon  the  condition  that  such  executor  or  administrator  shall 
faithfully  perform  the  duties  of  hiB  trust  according  to  law ;  provided,  that 
when  by  the  term  of  his  will  a  testator  shall  expressly  declare  that  no  bonds 
shall  be  required  of  his  executor,  such  executor  may  act  upon  taking  an  oath 
to  faithfully  fulfill  his  trust  without  filing  the  undertaking  in  this  section 
mentioned ;  provided  further,  that  such  executor  shall  be  criminally  and  civ- 
illy liable  as  other  executors  and  administrators  are  for  any  dereliction  of 
duty. 
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* 

A  Sale  Not  ▲  Composition. 

6.  A  sale  by  an  executor  of  a  debt  to  a  third  person  under  an  order  of 
court  Is  not  a  composition  of  the  debt,  though  the  sale  is  for  less  than  the 
appraised  value. 

Appraised  Value — Loss — Burden  or  Pboof. 

7.  Where  there  is  any  loss  in  value  of  the  assets  of  an  estate  as  shown  by 
the  inventory  of  the  executor,  the  burden  is  on  him  to  show  that  the  loss 
occurred  without  fault  on  his  part,  but  this  is  done  when  it  appears  that 
specified  property  brought  all  it  was  reasonably  worth. 

Pleadings  on  Objections  to  Final  Accounts. 

8.  A  convenient  practice  in  the  settlement  of  final  accounts  in  probate 
is  to  consider  the  issues  aB  made  by  the  account  and  the  objections  thereto, 
without  requiring  a  reply  by  the  executor. 

Objections  to  Final  Account — Setting  Aside  Sale. 

9.  On  objections  to  the  final  accounting  of  an  executor,  a  contention  that 
the  sale  of  real  estate  by  him  should  be  set  aside  because  made  for  an  inade- 
quate sum  cannot  be  considered,  the  purchaser  not  being  a  party  to  the  pro- 
ceedings, and  there  being  no  process  by  which  he  might  be  brought  in. 

From  Lane :    James  W.  Hamilton,  Judge. 

The  last  will  and  testament  of  Elizabeth  Conser,  deceased, 
haying  been  admitted  to  probate,  and  T.  G.  Hendricks  ap- 
pointed executor  in  pursuance  thereof,  he  prepared  and  filed 
an  inventory  and  appraisement  of  the  estate,  setting  forth 
various  items  of  personal  property,  among  which  appears  the 
following:  "William  Edris,  W.  P.  Edris,  K.  S.  Edris,  one 
note,  $8,120,  date  February  7,  1894,  payable  on  or  before 
three  years,  interest  10  per  cent.  Credits.  *  *  *  Present 
value :  Principal,  $6,600 ;  interest,  probable  real  value  $4,500, 
$684.50."  It  also  contains,  among  others,  the  following  items 
of  real*  property :  Conser  Block,  on  Ninth  Street  (with  de- 
scription), value  $8,000;  store  occupied  by  Ax  Billy,  etc., 
value,  $6,000.  Subsequently,  on  December  5,  1898,  the  ex- 
ecutor filed  his  final  account,  reciting,  inter  alia,  that  he  had 
published  notice  to  the  creditors ;  that  six  months  had  elapsed 
since  publication  thereof;  that  all  claims  against  the  estate 
had  been  paid;  that  he  had  collected  all  outstanding  notes 
that  were  good,  had  sold  all  the  real  property  which  he  was 
authorized  to  sell,  and  that  the  estate  was  ready  for  final  set- 
tlement. Among  the  items  of  money  received  are  these :  "Of 
Wolf  and  Rachel  Sanders,  from  sale  of  Ax  Billy  store,  $5,450 ; '  * 
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"from  sale  of  William  Edris'  note,  $4,500 ;"  "of  Mrs.  Shan- 
non, for  sale  of  Conser  Block,  $6,750. ' '  To  this  account  Mrs. 
Mary  E.  Warren,  the  residuary  legatee,  interposed  objections, 
assigning  divers  reasons;  among  others,  that  the  executor  did 
not  give  proper  bonds  or  take  an  oath  to  faithfully  fulfill  his 
trust;  that  he  neglected  to  publish  notice  to  creditors,  or  to  file 
proof  of  the  same;  that  he  failed  to  inventory  all  the  prop- 
erty, and  have  it  appraised  as  the  law  requires ;  and  the  form 
of  the  account  is  criticised  as  not  charging  the  executor  with 
the  appraised  value  of  the  estate,  rents,  interest,  and  personal 
property  not  inventoried,  and  for  failing  to  take  credit  for 
real  and  personal  property  on  hand.  Specifically,  objections 
are  made  to  the  sales  of  real  property  to  Wolf  and  Rachel  San- 
ders and  Elizabeth  Shannon,  because  of  want  of  authority  in 
the  executor  to  make  them  in  the  manner  adopted,  and  attend- 
ing irregularities,  and  of  discrepancies  between  the  appraised, 
which,  it  is  alleged,  was  the  real  value  and  the  sale  value ;  it 
being  sought  either  to  have  the  sales  set  aside,  or  to  charge  the 
executor  with  the  deficit  in  each  instance.  It  is  further  ob- 
jected that  the  Edris  note  was  disposed  of  for  a  sum  much  less 
than  its  appraised  and  actual  value,  and  that  the  executor 
should  be  charged  with  that  deficit  also.  Then  follow  other 
objections  going  to  various  items  of  credit  claimed.  There 
was  a  reply  and  a  trial,  after  which  the  court  settled  and  al- 
lowed the  account.  The  objector  appealed  to  the  circuit  court, 
and,  the  decree  of  the  county  court  having  been  affirmed,  she 
now  appeals  to  this  court.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  W.  C.  Hole. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  Geo.  B.  Dorris. 
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Mr.  Justice  Wolverton,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  The  estimated  value  of  the  estate  being  $45,000,  it  is 
objected  that  the  executor  did  not  properly  qualify,  so  as  to 
entitle  him  to  enter  upon  the  discharge  of  his  trust ;  but  the 
objection  cannot  avail,  as  the  will  fixed  the  amount  of  the 
bond  at  $20,000,  and  a  bond  in  that  sum  was  executed  and  ap- 
proved by  the  county  court.  This  provision  of  the  will  was 
reasonable,  and,  the  bond  designated  having  been  given,  it  was 
unnecessary  to  require  the  executor  to  take  the  oath  prescribed 
in  cases  where  the  undertaking  is  wholly  dispensed  with. 

2.  There  was  a  publication  of  notice  to  creditors,  and  the 
only  real  objection  urged  thereto  is  that  the  proof  of  publica- 
tion was  made  by  the  publisher,  and  not  by  the  printer  or  his 
foreman,  and  was  not  filed  within  six  months.  The  statute 
requiring  such  notice  is  for  the  benefit  of  those  having  claims 
against  the  estate,  that  they  might  thereby  be  informed  of  the 
appointment  of  the  executor  or  administrator,  and  of  the  time 
and  place  for  the  presentation  of  their  demands  to  him ;  and 
is  in  no  sense  a  prerequisite  to  his  entering  upon  the  discharge 
of  his  duties:    Hill's  Ann.  Laws,  §  1131. 

3.  The  objector  is  not  a  claimant  within  the  meaning  of 
this  provision;  but,  if  she  is,  it  is  not  apparent  that  she  has 
been  injured  by  the  executor's  imperfect  compliance  with  the 
statutory  requirements,  and  hence  she  cannot  be  heard  to  urge 
such  objection  against  the  settlement  of  the  final  account. 
This  being  so,  it  is  unnecessary  to  consider  whether  the  notice 
was  filed  in  time,  or  the  proof  of  publication  properly  made. 
If  loss  or  inconvenience  has  befallen  a  claimant  because  of  the 
irregular  action  of  the  executor  in  this  regard,  then  the  ques- 
tion might  be  pertinent ;  otherwise  not. 

4.  Much  criticism  is  directed  against  the  inventory.  It  is 
claimed  that  a  judgment  of  $40  against  Cochran  &  Campbell, 
480.20  bushels  of  wheat  disposed  of  by  the  executor  and  ac- 
counted for  at  $240.17,  and  items  of  wheat,  oats,  and  hay  re- 
ceived as  rent  from  the  Cochran  farm  at  $36.80,  were  never 
inventoried  or  appraised.    The  first  item  was  overlooked  by 
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the  executor,  but  we  assume  that  the  property  described  in  the 
other  two  came  into  existence  after  the  appointment,  and  was 
sold,  and  the  proceeds  accounted  for.  The  statute  makes  it 
incumbent  upon  the  executor  or  administrator,  within  one 
month  after  his  appointment,  or  such  further  time  as  the  court 
or  judge  may  allow,  to  make  and  file  an  inventory  and  ap- 
praisement of  the  property  of  the  estate,  and  if,  after  the  filing 
thereof,  other  property  shall  come  to  his  knowledge,  or  into 
his  possession,  that  he  shall  inventory  that  also,  and  have  it 
appraised:  Hill's  Ann.  Laws,  §§  1112,  1119.  The  manifest 
object  of  the  inventory  and  appraisement  is  to  preserve 
a  record  of  the  property,  and  ascertain  and  determine  its 
value,  and  the  executor  is  properly  chargeable,  primarily, 
therewith  at  the  value  fixed.  Undoubtedly,  these  provisions 
should  be  substantially  observed ;  but,  if  they  are  not,  provis- 
ions are  elsewhere  made  by  which  the. executor  may  be  re- 
quired to  give  proper  heed  to  them.  The  judgment  should 
have  been  inventoried  and  appraised,  but  as  to  the  grain  re- 
ceived as  rent  after  his  appointment  it  is  not  so  clear  that  it 
was  intended  to  be  appraised.  It  was  sold,  the  proceeds  ac- 
counted for,  and  no  complaint  is  made  that  it  did  not  fetch  a 
reasonable  price.  But,  however  that  may  be,  the  fact  of  a 
nonappraisement  of  certain  property  of  the  estate  could  not 
affect  the  validity  of  the  final  account  if  all  the  property  re- 
ceived, or  which  by  reasonable  diligence  should  have  been 
received,  has  been  punctiliously  accounted  for.  If  there  had 
never  been  any  inventory  or  appraisement,  and  the  executor 
had  faithfully  and  economically  administered  the  whole  estate, 
and  had  fully  and  fairly  accounted  therefor,  he  would  be  en- 
titled to  an  order  settling  his  account  and  to  a  discharge.  He 
may  have  been  put  to  the  trouble  of  showing  the  values  with 
which  he  should  be  charged,  but  it  would  not  affect  the  juris- 
diction of  the  court  to  allow  and  settle  his  account 

5.  The  purpose  of  the  objection  to  the  Edris  note  transac- 
tion is  apparent,  and  it  should  be  remarked  in  this  connection 
that  a  mortgage  on  realty  was  given  to  secure  the  note  and 
accompanies  it.     It  will  be  noted,  however,  that  following  the 
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item  in  the  inventory  are  the  words  and  figures:  "Present 
value:  Principal,  $6,600;"  then  follow,  "Interest,  probable 
real  value,  $4,500,  $684.50. ' '  The  inventory  in  the  main  is  in 
type,  but  the  words  and  figures,  "probable  real  value,  $4,500," 
are  interpolated,  and  were  written  by  the  appraisers  at  the 
time  of  making  the  appraisement.  What  was  intended  is  not 
altogether  clear,  but  the  most  reasonable  interpretation  is  that 
it  constitutes  an  appraisement  of  the  note  and  interest  accrued 
at  $4,500,  and  should  be  charged  to  the  executor  in  the  first 
instance  at  that  sum.  But,  be  that  as  it  may,  we  will  discuss 
the  matter  in  both  aspects,  as  the  question  subsequently  arises 
as  to  whether  the  executor  should  be  charged  in  his  final  ac- 
count with  the  appraised  value  where  he  has  disposed  of  the 
property  at  a  less  figure.  There  is  much  evidence  in  the 
record  touching  the  disposition  of  this  note  and  mortgage. 
G.  B.  Ghrisman,  one  of  the  appraisers  of  the  estate,  testifies 
that  after  mature  consideration  the  appraisers  concluded  that 
the  proper  value  was  $4,500,  and  intended  to  appraise  it  at 
that  figure.  The  executor  says,  in  substance,  that  the  note 
was  not  worth  to  exceed  $4,500;  that  before  the  decease  of 
Mrs.  Conser  he  had  endeavored  to  sell  it  for  $5,000  without 
avail,  and  that  $4,500  was  all  he  could  obtain  after  repeated 
efforts ;  that  before  the  sale  thereof  he  petitioned  for  and  ob- 
tained an  order  from  the  county  court  to  sell  it  at  private  sale, 
and  that  it  was  disposed  of  in  pursuance  of  said  order.  It  is 
suggested  that  the  petition  was  not  filed  with  the  clerk,  nor 
was  the  order  entered  in  the  journal.  If  so,  it  was  probably  an 
oversight  of  some  one,  but  does  not  affect  the  bona  fides  of  the 
transaction  on  the  part  of  the  executor.  George  Midgley,  the 
purchaser,  testifies  that  he  subsequently  purchased  Edris' 
right  to  the  mortgaged  premises,  including  other  property,  for 
$1,650.  It  is  difficult  to  say  what  amount  of  other  property  is 
included,  but  it  must  have  been  of  considerable  value,  as  it 
consisted  of  two  lots,  together  with  bolts,  tools,  ropes,  etc.  It 
appears  that  he  commenced  a  suit  to  foreclose,  and  incurred 
some  expense  in  that  way,  but  finally  settled  the  matter  by 
purchasing  Edris'  equity  of  redemption  in  the  mortgaged 


144  Consbr's  Estate.  [40  Or. 

premises  and  the  other  property  at  the  figure  named.  Midgley 
is  of  the  opinion  that  he  gave  the  executor  all  the  note  and 
mortgage  was  worth.  As  opposed  to  this  testimony,  the  ob- 
jector produced  R.  M.  Day,  who  testified  that  he  offered  $5,000 
for  the  note  on  the  very  day  that  Midgley  purchased  it,  on 
condition  that  the  executor  would  give  him  time  to  raise  the 
money.  That  he  was  given  from  11 :45  in  the  morning  until 
3  o'clock  in  the  afternoon,  which  was  not  enough  for  his  pur- 
pose ;  that,  if  he  had  had  more  time,  he  could  and  would  have 
raised  that  sum.  He  further  states  that  the  mortgaged  prop- 
erty was  worth  $10,000,  but  on  further  inquiry  it  developed 
that  he  did  not  know  what  property  the  mortgage  covered, 
and  that  his  estimate  was  made  upon  the  supposition  that  it 
embraced  more  than  it  really  did.  Some  effort  was  made  to 
ascertain  the  rentals  and  the  value  of  certain  items  with  a  view 
to  arriving  at  its  value,  but  the  testimony  is  so  indefinite  and 
incomplete  that  it  furnishes  no  satisfactory  basis  for  intelli- 
gent deduction.  Upon  the  whole,  we  are  satisfied  that  the  note 
and  mortgage  was  disposed  of  for  its  reasonable  value,  and 
that  the  executor  is  not  chargeable  with  any  want  of  good 
faith,  as  it  respects  the  transaction. 

6.  Nor  can  it  be  criticised  as  a  compounding  of  the  debt 
with  the  debtor.  There  was  no  agreement  or  understanding 
between  the  executor  and  Edris,  the  debtor,  whereby  the  latter 
was  to  receive  a  discharge  upon  paying  less  than  the  full 
amount  of  the  demand.  There  was  a  sale  and  transfer  of  the 
claim  to  a  third  party,  and  the  payor  continued  bound,  so  that 
the  elements  consistent  with  the  compounding  of  a  debt  are 
entirely  wanting. 

7.  In  this  connection  it  is  insisted  that  the  executor  has 
admitted,  by  failing  to  deny  in  his  reply,  that  the  note  and 
mortgage  was  at  the  time  of  the  appraisement  and  is  now  worth 
the  sum  of  $7,284.50,  the  amount  at  which  it  is  averred  the 
same  was  appraised;  that  he  wrongfully  sold  the  same  for 
much  less  than  its  real  value;  that  he  is  thereby  precluded 
from  showing  anything  to  the  contrary.  Preliminarily,  a  few 
observations  touching  the  accounting  will  be  pertinent  to  this 
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and  other  inquiries  made  necessary  by  the  record.  The  final 
account  should  be  verified  by  the  executor,  who  should  charge 
himself  with  all  the  property  of  the  estate  which  may  have 
come  into  his  possession  at  its  appraised  value,  and  he  is  not  to 
profit  by  the  increase  or  suffer  loss  on  account  of  a  decrease  in 
value  or  destruction  of  the  estate  without  his  fault.  It  should 
contain  a  detailed  statement  of  the  amount  of  money  received, 
and  from  whom,  and  the  amount  expended,  and  to  whom  paid, 
referring  to  proper  vouchers  for  such  payments,  and  the 
amount  of  money  and  property  remaining  unexpended :  Hill's 
Ann.  Laws,  §§  1173,  1177.  For  matters  which  the  account 
should  contain  in  detail,  the  practitioner  and  accountant  may 
read  and  observe  with  profit  the  opinion  of  Surrogate  McVean 
in  Re  Jones,  1  Redf.  Sur.  263.  It  would  seem  that  the  ap- 
praised value,  nothing  further  appearing,  is  the  amount  with 
which  the  executor  should  be  charged ;  but  it  is  not  conclusive, 
and  it  is  incumbent  upon  him,  if  there  has  been  any  loss,  to 
show  the  cause  thereof,  so  that  the  court  can  say  that  it  was 
incurred  without  his  fault,  and  thereby  be  enabled  to  extend 
him  credit :  In  re  Jones,  1  Redf.  Sur.  263 ;  Mussey  v.  Sanborn, 
15  Mass.  155 ;  Underbill  v.  Newburger,  4  Redf.  Sur.  499 ;  Ex 
parte  Jones,  4  Cranch,  C.  C.  185  (Fed.  Cas.  No.  7,443). 

8.  The  statute  has  not  prescribed  in  what  the  pleadings 
attending  an  account  should  consist,  and  we  know  of  no  rule  of 
practice  that  has  been  adopted  in  this  state  by  which  we  may 
be  governed.  In  New  York,  under  a  statute  of  similar  trend 
to  our  own,  it  has  been  held  many  times  that  the  account  and 
the  objections  thereto  represent  the  pleadings  of  the  parties, 
and  that  the  issues  to  be  tried  are  to  be  determined  therefrom, 
the  objector  being  required  to  specify  with  convenient  detail 
the  particular  items  to  which  he  takes  exception,  and  state  any 
matters  of  fact  attending  them  upon  which  reliance  is  had  for 
attaching  liability  to  the  executor:  In  re  Hart,  60  Hun,  516 
(15  N.  Y.  Supp.  239) ;  In  re  Heuser's  Estate,  87  Hun,  268  (33 
N.  Y.  Supp.  837) ;  Frame  v.  Willets,  4  Dem.  Sur.  368;  Peck 
v.  Sherwood,  56  N.  Y.  615.     This  seems  to  be  a  convenient 

40  Ob.-  10. 
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practice,  and  one  well  calculated  to  subserve  the  ends  of  truth 
and  justice;  and  we  see  no  good  reason  for  going  beyond  it 
and  requiring  a  technical  reply  of  the  executor  or  administra- 
tor, whereby  he  must  deny  or  avoid  a  matter  stated  by  the  ob- 
jector, as  by  the  rules  of  pleading  adapted  to  ordinary  suits  or 
actions.  There  is  therefore  no  good  reason  for  holding  that 
the  executor  has  admitted  the  truth  of  the  objector's  allega- 
tions by  not  denying  them.  The  executor  having  shown  that 
he  obtained  for  the  Edris  note  and  mortgage  all  that  they  were 
reasonably  worth,  he  should  not  be  charged  with  anything  be- 
yond the  amount  received,  and  it  makes  but  little  difference 
whether  it  was  appraised  for  that  sum  or  for  $7,284.50.  If 
for  the  latter,  he  should  be  charged  with  the  amount  in  his 
account  and  credited  with  the  deficit. 

9.  We  come  now  to  the  Conser  Block  and  the  Ax  Billy 
store  items.  It  is  urged  as  to  those  that  the  executor  was 
without  adequate  authority  to  sell  in  the  manner  employed, 
and  therefore  that  the  sale  should  be  set  aside,  or  that  the  ex- 
ecutor be  required  to  account  for  the  difference  between  the 
sale  price  and  the  appraised  value.  It  is  not  a  matter  perti- 
nent for  inquiry  upon  a  final  accounting  whether  the  sales  of 
realty  have  been  authorized  and  regularly  made  with  a  view 
of  determining  their  validity.  The  purchaser  is  not  ordi- 
narily a  party  to  the  proceeding,  nor  is  there  any  process  by 
which  he  may  be  brought  in,  and  the  proceeding  is  wholly  in- 
appropriate for  the  purpose ;  so  that  the  suggestion  to  set  aside 
the  sale  is  without  merit.  The  Ax  Billy  store  was  sold  at  pub- 
lic auction,  after  giving  notice  for  the  time  and  in  the  manner 
as  provided  by  law  for  sales  upon  execution,  for  the  sum  and 
price  of  $5,450.  A  report  was  made  to  the  county  court, 
whereby  it  was  shown  that  the  price  paid  was  reasonable; 
but  the  order  of  the  court  respecting  it,  while  it  takes  notice  of 
the  sale,  does  not  seem  to  have  expressly  affirmed  it.  The 
Conser  Block  was  disposed  of  at  private  sale,  and  the  report 
thereof  shows  that  the  executor  had  previously  advertised  the 
same  for  sale  at  public  auction  in  manner  as  prescribed  by  law 
for  sales  upon  execution,  but  had  failed  to  obtain  bidders; 
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that  the  price  received  was  not  unreasonable;  and  that  an- 
other sale  would  not  bring  ten  per  cent,  additional  and  costs 
There  was  an  order  of  the  court  expressly  affirming  the  sale, 
and  reciting,  in  effect,  that  the  consideration  received  was  rea- 
sonable. But  slight  reference  is  made  to  these  sales  in  the 
testimony.  Mr.  Hendricks  says  that  he  was  never  offered  any- 
thing above  the  figures  named  for  the  property,  and  that  the 
piece  of  realty  sold  to  Mrs.  Warren,  the  objector  herein,  was 
the  only  cheap  piece  of  property  sold,  thus  leaving  an  infer- 
ence that  the  other  property  brought  at  least  its  approximate 
value.  While  the  evidence  in  explanation  of  the  deficits  is 
meager,  we  are  fully  satisfied  that  the  property  was  disposed 
of  for  what  it  was  reasonably  worth,  and  that  the  executor 
should  have  credit  in  his  account  for  such  deficits.  There  is  a 
difficulty  attending  the  matter  by  reason  of  the  fact  that  the 
executor  does  not  attempt  in  his  account  to  show  any  cause  for 
the  discrepancies  between  the  appraised  values  and  proceeds 
of  sales,  or  that  the  property  brought  all  that  it  was  reasona- 
bly worth,  so  as  to  afford  a  basis  for  the  credit ;  but,  as  there 
was  no  objection  interposed  to  the  testimony  offered  on  this 
account,  we  are  warranted  in  affirming  the  findings  of  the 
court  below  in  allowing  credit  for  the  difference. 

Some  other  items  objected  to  may  now  be  noticed  in  detail. 
M.  L.  Hendricks  preferred  a  claim  of  $206.25  against  the 
estate  for  cutting  fifty  acres  of  brush  at  $4  per  acre,  and  five 
days'  labor  at  grubbing  at  $1.25  per  day.  This  was  allowed 
and  paid  by  the  executor,  and  the  objections  to  it  are  that  there 
was  no  such  contract,  as  indicated  by  the  proof,  and  no  service 
rendered;  but  the  evidence  is  clear  to  the  contrary,  and  the 
credit  was  properly  allowed.  Another  item  is  that  of  the  M. 
L.  Coleman  claim  for  $107,  allowed  and  paid,  $100  of  which  is 
objected  to :  but  the  action  of  the  executor  was  fully  warranted 
in  the  light  of  the  evidence  adduced  at  the  trial.  George  B. 
Dorris  was  allowed  $500  for  services  as  attorney  for  the  estate. 
This  was  objected  to  as  exorbitant.  Attorneys  of  understand- 
ing and  experience  were  called  touching  the  allowance,  and 
fully  established  its  reasonableness.     The  executor's  charge  of 
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$1,000  for  the  settling  of  the  estate  is  a  matter  fixed  by  the 
terms  of  the  will.  It  is  insisted  that  no  compensation  of  the 
kind  should  be  allowed  upon  the  ground  that  he  wilfully  mis- 
managed his  trust,  but  there  is  no  evidence  of  this  whatever, 
and  the  objection  is  wholly  without  substantiation.  The  form 
of  the  account  is  not  to  be  commended,  and  perhaps  a  restate- 
ment of  it  should  have  been  required;  but,  notwithstanding, 
the  county  court  has  settled  it,  and  we  see  no  good  reason  for 
disturbing  the  decree  now.  Affirmed. 


Argued  6  November ;   decided  2  December,  1901. 

McMAHAN   v.  CANADIAN  RAILWAY  COMPANT. 

[06  Pac.  708.] 

Pleading  and  Pboof — Failure  of  Pboof. 

1.  Parties  must  succeed  or  fail  in  legal  proceedings  as  the  proofs  corre- 
spond with  or  differ  from  the  pleadings,  and  where  the  evidence  is  of  a  fact 
different  from  the  one  alleged  there  is  a  fatal  failure  of  proof:  as  an  exam- 
ple, where  plaintiff  pleaded  a  parol  agreement,  but  on  the  trial  admitted  the 
execution  and  validity  of  a  written  contract  for  the  same  services,  radically 
different  from  the  alleged  oral  one,  the  pleadingB  and  proof  did  not  corre- 
spond, and  a  nonsuit  was  properly  granted. 

Ratification  of  Acts  of  Agent. 

2.  Where  agents  of  a  railway  company,  not  authorised  to  make  contracts 
for  newspaper  advertising,  arranged  to  have  advertisements  Inserted  in  a 
newspaper,  and  to  have  copies  forwarded  to  the  general  passenger  agent,  who 
had  authority  to  make  such  contracts,  in  pursuance  of  which  arrangement  the 
advertisements  were  inserted,  and  copies  of  the  publication  and  monthly 
statements  of  account  were  forwarded  to  the  general  passenger  agent,  there 
was  evidence  from  which  the  jury  might  infer  that  the  agreement  was  rati- 
fied by  him. 

From  Marion :    Geo.  H.  Burnett,  Judge. 

Action  by  L.  H.  McMahan  against  the  Canadian  Pacific 
Railway  Company.  From  a  judgment  in  favor  of  defendant, 
plaintiff  appeals.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Messrs.  Samuel  T.  Richardson  and  John  A.  Carson. 

For  respondent  there  was  a  brief  over  the  names  of  Brown, 
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Wrightman  &  Myers  and  Oeo.  0.  Bingham,  with  an  oral  argu- 
ment by  Mr.  Jefferson  Myers  and  Mr.  Bingham. 

Mb.  Justice  Wolvehton  delivered  the  opinion  of  the  court. 

The  complaint  contains  two  counts,  by  the  first  of  which  it 
is  alleged  that  between  November  7,  1891,  and  March  1,  1893, 
the  plaintiff  printed  and  published,  at  the  special  instance  and 
request  of  the  defendant,  certain  advertisements  in  the  Wood- 
burn  Independent,  at  the  agreed  price  of  $218.30,  which  the 
defendant  undertook  to  pay  by  furnishing  plaintiff  transpor- 
tation over  its  lines  of  railroads  and  steamships  as  he  should 
desire;  that  about  April  10  it  furnished  transportation  to 
the  amount  of  $77.70;  that  subsequently  plaintiff  demanded 
transportation  of  the  defendant  in  the  further  sum  of  $140.60, 
being  the  balance  due,  which  was  refused ;  and  that  $218.30  is 
the  reasonable  value  of  the  services  rendered.  By  the  second 
count  it  is  alleged  that  the  Independent  Publishing  Company, 
then  the  publisher  of  the  Daily  Independent,  and  the  Oregon 
Independent,  printed  and  published,  at  the  request  of  defend- 
ant, in  said  newspapers,  certain  advertisements  between  March 
10  and  April  15,  1894,  which  service  is  of  the  reasonable  value 
of  $411.75 ;  that  during  said  time  the  publishing  company  ren- 
dered monthly  statements  to  the  defendant  of  the  work  per- 
formed ;  that  no  objections  were  made  thereto ;  and  that  the 
claim  was  duly  assigned  to  plaintiff.  These  allegations  are 
specifically  denied  by  the  answer,  which  contains  a  further 
defense  setting  up  a  contract  entered  into  between  plaintiff  and 
defendant  about  May  1,  1892,  whereby  it  was  agreed  that 
plaintiff  should,  for  the  period  of  one  jtear,  publish  advertise- 
ments in  the  Woodburn  Independent,  comprising  a  space  of 
six  inches,  payments  to  be  made  at  the  rate  of  $9  per  month,  in 
transportation  over  the  rail  lines  of  the  defendant;  that  in 
pursuance  thereof  plaintiff  published  advertisements  for  the 
period  of  ten  months,  and  no  longer;  that  the  defendant 
on  March  31,  1893,  furnished  plaintiff  transportation  to  the 
amount  of  $107.10 ;  and  that  the  contract  is  the  same  as  that 
referred  to  in  the  complaint.     The  issues  having  been  formu- 
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lated,  a  trial  was  proceeded  with  before  a  jury ;  and,  when  the 
plaintiff's  evidence  was  in,  a  nonsuit  was  granted  on  motion 
of  the  defendant,  and  the  plaintiff  appeals. 

A  judgment  of  nonsuit  having  been  given  on  defendant's 
motion,  we  must  look  to  the  record  to  ascertain  whether  the 
proofs  were  such  that  the  jury  might  reasonably  have  drawn 
an  inference  therefrom  of  defendant's  liability  under  the  alle- 
gations of  the  complaint.  A  careful  examination  of  the  testi- 
mony shows  that  there  are  two  questions  involved.  The  first 
is  as  to  whether  the  proofs  tend  to  establish  the  cause  set  out 
in  the  first  count,  the  basis  of  which  is,  by  the  plain  intendment 
of  the  pleading,  an  express  contract.  The  other  pertains  to 
the  second  cause,  and  involves  the  inquiry  whether  the  jury 
could  have  reasonably  inferred  from  the  testimony  adduced 
that  plaintiff's  assignor  had  the  requisite  authority  from  the 
defendant  to  incur  the  liability  sued  on,  or  that  it  ratified  the 
transaction. 

1.  The  plaintiff  produced  Jacob  L.  Mitchell  as  a  witness, 
who  testified,  in  substance,  that  he  was  an  agent  of  the  Cana- 
dian Pacific  Railway,  and  that  by  his  arrangements  with  the 
company  he  was  authorized  to  solicit  patrons  for  its  railway 
lines.  When  a  ticket  was  desired,  he  was  required  to  forward 
the  money  therefor  to  the  company's  office  at  Vancouver, 
British  Columbia,  whereupon  an  order  was  sent  to  him  upon 
the  company's  ticket  agent  at  Portland  or  Huntington,  as 
might  be  convenient,  and  the  patron  would  be  supplied  in  this 
way.  No  tickets  were  intrusted  to  him  for  sale  directly.  His 
authority  extended  also  to  the  establishment  of  other  agencies 
throughout  the  Willamette  Valley  of  similar  character  to  his 
own,  but  under  his  supervision  Mitchell  applied  to  the  plain- 
tiff at  Woodburn,  Oregon,  who  was  then  the  publisher  and  pro- 
prietor of  the  Woodburn  Independent,  to  ascertain  his  rates 
for  advertising ;  and,  upon  being  informed  touching  the  mat- 
ter, he  sent  to  the  company  for  and  obtained  a  contract,  which 
he  sent  to  the  plaintiff,  and  had  it  signed.  This  contract  bears 
date  May  1,  1892,  was  admitted  by  the  plaintiff  to  have  been 
executed  by  him,  and  was  offered  in  evidence  upon  his  cross- 


Dec.  1901.]     McMahan  v.  Canadian  Ry.  Co.  151 

examination,  the  effect  of  which  is  that  he,  in  consideration  of 
transportation  to  be  furnished  by  the  defendant  to  the  value 
of  $9  per  month,  agreed  to  publish  in  the  Woodburn  Inde- 
pendent, when  called  upon  to  do  so,  display  advertisements,  for 
one  year,  commencing  March  1,  1892,  at  the  rate  of  $1.50  per 
inch  for  a  six-inch  space,  and  to  send  to  the  general  passenger 
agent  of  the  railway  company  at  Montreal,  Canada,  and  to  D. 
E.  Brown,  Vancouver,  British  Columbia,  a  copy  of  the  paper 
in  the  meanwhile.  In  further  proof  of  the  allegations  of  the 
first  count,  plaintiff  testified  that  Mitchell  applied  to  him  in 
November,  1891,  and  made  arrangements  with  him  whereby 
he  should  insert  certain  advertisements  and  reading  notices  in 
his  paper,  in  consideration  whereof  he  was  to  be  furnished 
with  transportation  over  the  lines  of  the  company,  and  that  in 
pursuance  of  such  agreement  he  inserted  a  five  or  six-inch  ad- 
vertisement, commencing  with  the  issue  of  the  paper  of  No- 
vember 7,  1891,  which  was  continued  until  March  1,  1893; 
that  the  rate  for  this  work  was  $9  per  month ;  that  in  addition 
thereto  he  inserted  locals  in  his  paper  from  time  to  time  at  the 
agreed  rate  of  ten  cents  per  line,  amounting  to  $21.60,  and  that 
he  did  other  advertising,  which,  together  with  such  locals  and 
the  display  advertisement  alluded  to,  amounted  to  $218.30; 
that  the  services  rendered  were  reasonably  worth  that  amount ; 
and  that  he  has  received  in  transportation  the  sum  of  $77.70, 
and  no  more.  He  further  testified  that  as  to  the  balance  he 
has  demanded  of  the  company  transportation,  but  has  been 
refused,  and  hence  claims  that  the  amount  of  such  balance  is 
due  him  in  cash. 

It  is  not  very  clear  from  the  testimony  what  other  adver- 
tising the  plaintiff  did  for  the  defendant,  for  which  he  has 
made  the  charge  of  $218.30,  except  the  item  of  $21.60  for 
locals,  and  the  display  "ad"  running  from  November  7,  1891, 
to  March  1,  1893,  which  two  items  would  amount  to  $181.60 
only.  But  this  circumstance  is  not  very  material,  in  the  view 
we  have  taken  of  the  matter.  The  plaintiff  first  claimed  in  his 
testimony  that  he  had  no  written  contract  whatever  with  the 
defendant  for  the  services  to  be  rendered,  and  the  complaint 
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was  drawn,  no  doubt,  with  that  idea  in  view;  but,  when  the 
contract  above  alluded  to  was  produced,  he  admitted  its  execu- 
tion, and,  being  in  writing,  it  must  be  considered  to  have  been 
the  only  contract  in  the  premises,  and  as  superseding  any  ver- 
bal arrangements  that  may  have  been  entered  into  between  the 
parties  touching  the  matters  of  which  it  speaks.  It  sets  forth 
specifically  the  terms  and  conditions  relating  to  the  services  to 
be  rendered,  and  the  compensation  to  be  paid.  The  complaint 
counts  upon  an  entirely  different  and  distinct  contract,— so 
much  so  that  it  could  never  be  mistaken  for  the  written  one 
introduced  in  evidence,  and  admitted  to  be  the  true  contract 
between  the  parties.  The  result  is  that  there  is  a  failure  of 
proof  of  the  contract  or  cause  of  action  relied  upon  by  the 
plaintiff.  It  is  not  permissible,  under  the  settled  rules  of 
pleading  and  practice,  for  a  party  to  sue  upon  one  contract 
and  recover  upon  another ;  and,  where  the  contract  apparently 
established  by  the  proofs  is  different  from  the  one  sued  on, 
there  is,  without  doubt,  a  failure  of  proof  to  establish  the  cause 
of  action.  In  such  an  event,  where  the  plaintiff  does  not  pro- 
cure leave  to  and  amend  the  complaint  so  as  to  make  it  con- 
form to  the  proof 8,  it  is  proper  to  grant  a  nonsuit :  Tomlvnson 
v.  Monroe,  41  Cal.  94 ;  Johnson  v.  Moss,  45  Cal.  515.  So  that, 
as  to  the  first  count,  it  was  properly  granted. 

2.  The  second  count  is  based  upon  advertising  done  by  the 
Independent  Publishing  Company  at  the  instance  of  the  de- 
fendant. As  to  this  the  evidence  tends  to  show  that  the  plain- 
tiff, who  was  then  the  agent  and  manager  of  the  publishing 
company,  went  to  the  office  of  Mitchell,  in  Salem,  and  solicited 
the  business ;  that  Mitchell  authorized  him  to  insert  a  display 
advertisement,  embracing  a  six-inch  space,  in  the  Daily  and 
Semiweekly  Independent,  the  rates  for  which  were  $3  per  week 
for  the  daily,  and  $2  for  the  semiweekly ;  that  the  advertisement 
was  continued  from  March  10,  1893,  to  April  1,  1894 ;  that  in 
the  meantime  he  published  an  article  consisting  of  two  hundred 
and  nine  lines  at  the  especial  request  of  Mitchell  and  one 
Nuckey,  a  traveling  and  passenger  agent  of  the  defendant; 
that  they  took  the  article  to  the  publishing  company's  office, 
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and  directed  its  insertion.  Mitchell  further  testified  that  his 
manner  of  obtaining  advertisements  in  local  papers  in  behalf 
of  the  defendant  was  to  ascertain  the  rates  from  the  publishers, 
advise  the  company  touching  the  matter,  and  request  that  the 
advertising  be  done,  whereupon,  if  it  thought  favorably,  it  sup- 
plied him  with  a  contract,  and  this  he  had  signed  by  the  pub- 
lisher, and  the  work  was  then  done  in  obedience  to  such  con- 
tract; that  he  did  not  undertake  to  bind  the  defendant  with- 
out proper  authority ;  that  all  he  did  was  simply  to  negotiate 
with  the  publishers,  and  the  contracts  were  made  by  its  other 
officers ;  and  that  he  did  not  undertake  to  bind  the  company, 
except  through  them.  Nuckey  worked  under  instructions 
from  the  assistant  general  passenger  agent,  and,  beyond  what 
authority  he  derived  from  that  source,  he  had  none.  In  this 
connection  it  must  be  observed,  however,  that  plaintiff  testified 
that  Mitchell  and  Nuckey  both  instructed  him,  as  the  agent  of 
the  publishing  company,  to  send  one  copy  of  both  publications, 
when  the  advertisements  were  inserted,  to  the  head  office,  at 
Montreal,  Canada,  and  another  to  Mr.  Brown,  the  district  gen- 
eral passenger  agent,  at  Vancouver,  British  Columbia;  that 
in  pursuance  thereof  the  publications  were  mailed  as  directed 
during  the  continuance  of  the  advertisement,  and  besides  that 
he  sent  to  D.  E.  Brown,  the  district  general  passenger  agent  at 
Vancouver,  monthly  statements  of  accounts,  showing  the  serv- 
ices rendered  and  the  amount  charged. 

While  there  is  no  acknowledgment  of  the  receipt  of  any  of 
these  papers  or  statements  of  account  shown,  it  appears  that 
the  plaintiff  wrote  to  the  company  after  the  services  had  been 
fully  rendered,  making  a  claim  therefor ;  and  the  district  gen- 
eral passenger  agent  of  the  company  at  Vancouver,  British 
Columbia,  without  denying  any  liability,  requested  to  have  an 
itemized  statement  of  the  claim  made  out  and  forwarded  to 
him.  This  is,  in  substance,  the  evidence  tending  in  any  re- 
spect to  indicate  by  what  authority  the  publishing  company 
performed  the  services  for  which  the  action  is  brought.  While 
it  is  apparent  that  Mitchell  had  no  authority  from  the  com- 
pany to  direct  the  insertion  of  the  advertisements,  and  it  is  not 
clear  that  Nuckey  was  authorized  thereto,  yet,  when  it  is 
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shown  that  copies  of  the  papers  were  forwarded  to  the  supe- 
rior officers  of  the  company  as  directed  by  them,  and  monthly 
statements  of  account  for  the  services  rendered  were  also  for- 
warded to  the  district  general  passenger  agent  at  Vancouver, 
we  are  impressed  that  there  is  sufficient  in  the  record  from 
which  the  jury  might  reasonably  have  inferred  the  requisite 
authority  to  do  the  work.  There  was  evidence  tending  to  show 
a  ratification,  if  the  authority  of  Mitchell  and  Nuckey  was  not 
adequate  to  the  purpose  in  the  first  instance,  by  not  having 
disclaimed  liability  when  the  company  was  advised  of  what 
was  transpiring.  In  this  view,  the  case  should  have  gone  to 
the  jury  on  the  second  count. 

The  judgment  will  therefore  be  reversed,  and  the  cause  re- 
manded for  such  further  proceedings  as  may  seem  appropriate. 

Reversed. 


Argued  0  November ;   decided  2  December,  1901. 
Jg  Jgl  BOOTH'S  Wllili. 

46   583'  [61  Pac  1185,  66  Pac.  710.] 

Riles  op  Court — Advancing  fob  Argument. 

1.  A  case  Involving  solely  the  construction  of  a  will  wherein  only  private 
persons  are  interested  does  not  involve  any  question  of  "public  importance*' 
as  that  expression  is  used  in  Rule  16  of  the  supreme  court.  Justifying  a  hear- 
ing out  of  its  regular  order. 

Statutes — Repeal  by  Implication. 

2.  A  subsequent  act,  not  covering  the  entire  ground  of  an  earlier  act,  and 
not  clearly  intended  as  a  substitute  for  it,  does  not  repeal  such  earlier  act, 
unless  its  provisions  are  so  repugnant  to  it  that  both  cannot  stand. 

Revocation  of  Will  by  Mabbibd  Woman — Statutes. 

3.  Section  3072,  Hill's  Ann.  Laws,  providing  that  the  will  of  an  unmar- 
ried woman  shall  be  deemed  revoked  by  her  subsequent  marriage,  has  not  been 
impliedly  repealed  by  Section  780,  Hill's  Ann.  Laws,  declaring  that  a  written 
will  cannot  be  revoked  otherwise  than  by  another  written  will,  or  canceled  or 
destroyed  by  the  testator  himself  or  by  another  person  in  his  presence,  the 
latter  section  having  reference  only  to  revocation  by  some  direct  act  of  the 
testntor ;  nor  by  section  2992,  removing  the  common-law  disabilities  of  mar- 
ried women,  and  vesting  them  with  complete  control  of  their  property  as 
though  unmarried ;  nor  by  section  2998,  declaring  that  all  laws  which  Impose 
or  recognize  civil  disabilities  In  a  wife  not  imposed  or  recognised  as  existing 
as  to  the  husband  are  thereby  repealed ;   and  section  3072  is  still  in  force. 

From  Marion :    Reuben  P.  Boise,  Judge. 
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In  September,  1888,  Verena  Wischer,  an  unmarried  woman, 
over  eighteen  years  of  age,  and  of  sound  mind,  executed  her 
will  in  due  form.  Thereafter  she  married  John  C.  Booth.  No 
children  were  born  of  this  marriage.  Mrs.  Booth  died  in  Jan- 
uary, 1899,  and  Mr.  Booth  in  December  of  the  same  year.  The 
question  now  is  whether  Mrs.  Booth's  property  shall  be  dis- 
posed of  under  her  will  or  under  the  statute— in  other  words, 
was  the  will  revoked  by  the  subsequent  marriage  of  its  maker. 
The  county  court  admitted  the  will  to  probate,  but  that  order 
was  reversed  by  the  circuit  court,  from  which  decree  the  pro- 
ponents appeal.  Affirmed. 

Decided  23  July,  1000. 

On  Motion  to  Advancb  fob  Hearing. 

Submitted  without  oral  argument. 

Per  Curiam.  1.  The  motion  to  advance  in  this  case  must 
be  denied.  It  is  a  civil  action,  involving  no  question  of  public 
importance,  and,  under  Rule  16  of  the  Supreme  Court  of  Ore- 
gon (35  Or.  587,  600)  must  come  up  for  argument  in  the  order 
of  its  entry  on  the  trial  docket.  An  early  hearing  is  no  doubt 
important  to  the  immediate  parties  litigant ;  but  the  same  is 
probably  true  of  the  other  cases  entitled  to  precedence  over  it, 
and  it  would  be  unjust  to  them  to  advance  it  out  of  its  order. 

Motion  Overruled. 

Decided  2  December,  1001. 

On  the  Merits. 

For  appellant  there  was  a  brief  over  the  names  of  ffm.  M. 
Kaiser,  Woodson  T.  Slater,  TUmon  Ford,  and  F.  A.  Turner, 
with  an  oral  argument  by  Messrs.  Slater  and  Ford. 

For  respondent  there  was  a  brief  over  the  names  of  D.  R. 
N.  Blackburn  and  Brown,  Wrightman  &  Myers,  with  an  oral 
argument  by  Mr.  Blackburn  and  Mr.  J.  N.  Brown. 
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Mb.  Chief  Justice  Bean  delivered  the  opinion  of  the  court 

The  single  question  presented  on  this  appeal  is  whether  the 
will  of  an  unmarried  woman  is  revoked  by  her  subsequent  mar- 
riage. The  statute  (Hill's  Ann.  Laws,  §  3072)  passed  in 
1853,  and  continued  in  force  by  the  constitution,  Art.  XVIII, 
§  7,  expressly  so  declares.  But  it  is  contended  that  it  has  been 
repealed  by  sections  780,  2992,  and  2998,  which  read  as  follows : 

"A  written  will  cannot  be  revoked  or  altered  otherwise 
than  by  another  written  will,  or  another  writing  of  the  testa- 
tor, declaring  such  revocation  or  alteration,  and  executed  with 
the  same  formalities  required  by  law  for  the  will  itself;  or 
unless  the  will  be  burnt,  torn,  canceled,  obliterated,  or  de- 
stroyed, with  the  intent  and  for  the  purpose  of  revoking  the 
same,  by  the  testator  himself,  or  by  another  person,  in  his  pres- 
ence, by  his  direction  and  consent;  and  when  so  done  by  an- 
other person,  the  direction  and  consent  of  the  testator,  and  the 
fact  of  such  injury  or  destruction,  shall  be  proved  by  at  least 
two  witnesses. ' '    Section  780. 

"The  property  and  pecuniary  rights  of  every  married 
woman  at  the  time  of  her  marriage,  or  afterwards  acquired  by 
gift,  devise,  or  inheritance,  shall  not  be  subject  to  the  debts  or 
contracts  of  her  husband,  and  she  may  manage,  sell,  convey,  or 
devise  the  same  by  will  to  the  same  extent  and  in  the  same 
manner  that  her  husband  can  property  belonging  to  him." 
Section  2992. 

' '  All  laws  which  impose  or  recognize  civil  disabilities  upon 
a  wife  which  are  not  imposed  or  recognized  as  existing  as  to  the 
husband  are  hereby  repealed;  provided,  that  this  act  shall 
not  confer  the  right  to  vote  or  hold  office  upon  the  wife,  except 
as  is  otherwise  provided  by  law,"  etc.    Section  2998. 

2.  It  will  be  observed  that  there  is  no  express  repeal  by 
the  sections  quoted  of  section  3072,  and  therefore,  if  repealed 
at  all,  it  is  by  implication.  But  before  an  act  not  covering  the 
entire  ground  of  an  earlier  one,  nor  clearly  intended  as  a  sub- 
stitute for  it,  can  have  the  effect  of  repealing  a  former  statute, 
it  must  appear  that  its  provisions  are  so  repugnant  to  the  other 
that  both  cannot  stand.     It  is  a  reasonable  presumption  that 
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• 
all  laws  are  passed  with  knowledge  of  those  already  existing, 
and  that  the  legislature  does  not  intend  to  repeal  a  statute  with- 
out so  declaring.  It  is  therefore  the  duty  of  the  court  to  adopt 
any  reasonable  construction  that  will  give  effect  to  both  acts, 
and,  in  order  that  one  may  have  the  effect  of  repealing  another 
by  implication,  its  conflict  with  the  former  act  must  be  "so 
positive  as  to  be  irreconcilable  by  any  fair,  strict,  or  liberal 
construction  of  it,  which  would,  without  destroying  its  evident 
intent  and  meaning,  find  for  it  a  reasonable  field  of  operation, 
preserving,  at  the  same  time,  the  force  of  the  earlier  law,  and 
construing  both  together  in  harmony  with  the  whole  course  of 
legislation  upon  the  subject":  Endlich,  Interp.  Stat.  §  210; 
Bower  v.  Holladay,  18  Or.  491,  496  (22  Pac.  553) ;  Winters  v. 
George,  21  Or.  251  (27  Pac.  1041).  Unless,  therefore,  the 
provision  that  a  will  made  by  an  unmarried  woman  shall  be 
deemed  revoked  by  her  subsequent  marriage  is  so  repugnant  to 
sections  780,  2992,  and  2998  that  it  cannot  stand  without  de- 
stroying their,  intent  and  purpose,  it  must  be  regarded  as  valid, 
however  inconsistent  in  principle  it  may  appear. 

3.  Now,  section  780  is  a  part  of  the  chapter  on  evidence, 
and  has  reference  alone  to  the  revocation  of  a  will  by  some  di- 
rect act  of  the  testator,  and  not  by  inference  of  law  from  his 
acts  or  conduct:  Schouler,  Wills  (2  ed.),  §  380.  It  is  substan- 
tially the  same  as  the  English  statute  of  frauds  (29  Car.  II. 
c.  3,  §  6),  notwithstanding  which  the  English  courts  have  uni- 
formly held  that  the  marriage  of  a  woman  absolutely  revoked 
her  will,  and  the  marriage  of  a  man  and  birth  of  a  child  had 
the  same  effect:  1  Jarman,  Wills  (6ed.),*110;  1  Redfield, 
Wills,  *294.  So  there  is  no  room  for  the  contention  that  sec- 
tion 3072  was  repealed  by  section  780. 

This  brings  us  to  a  consideration  of  the  effect  of  sections 
2992  and  2998.  At  common  law  a  woman  lost  the  control  and 
disposition  of  her  property  and  her  testamentary  capacity  by 
her  marriage,  and  therefore  a  will  previously  made  by  her  was 
revoked :  Schouler,  Wills  (2  ed.),  §  424.  Recent  legislation  in 
many  of  the  states  in  this  country,  however,  has  removed  the 
common-law  disabilities  of  married  women,  and  vested  them 
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with  the  complete  control  and  disposing  power  over  their  prop- 
erty, the  same  as  if  unmarried;  and  it  is  generally  held  that 
the  effect  of  such  legislation  is  to  abrogate  and  annul  the  com- 
mon-law rule,  because  it  removes  the  reason  upon  which  it  was 
founded,  and  substitutes  an  entirely  new  principle  and  policy : 
Chapman  v.  Dismer,  14  App.  D.  C.  446 ;  Appeal  of  Emery,  81 
Me.  275  (17  Atl.  68) ;  Noyes  v.  Southworth,  55  Mich.  173  (20 
N.  W.  891,  54  Am.  Rep.  359) ;  Fellows  v.  Allen,  60  N.  H.  439 
(49  Am.  Rep.  328) ;  In  re  Ward's  Will,  70  Wis.  251  (35  N.  W. 
731,  5  Am.  St.  Rep.  174) ;  Eoane  v.  Hollingshead,  76  Md.  369 
(25  Atl.  307, 17  L.  R.  A.  592,  35  Am.  St.  Rep.  438*) ;  Webb  v. 
Jones,  36  N.  J.  Eq.  163 ;  In  re  Tuller's  Will,  79  111.  99  (22  Am. 
Rep.  164) .  But  not  a  single  case  has  been  brought  to  our  atten- 
tion holding  that  such  legislation  repeals  a  positive  statute  de- 
claring that  a  will  made  by  an  unmarried  woman  shall  be 
deemed  revoked  by  her  subsequent  marriage,  nor  do  we  think 
one  can  be  found,  because  there  is  no  inconsistency  in  fact  be- 
tween the  two  laws.  As  said  in  Loomis  v.  Loomis,  51  Barb. 
257 :  "  A  case  cannot  be  imagined  where  they  can  ever  come  in 
conflict.  The  first  act,  on  the  marriage  of  a  woman,  revokes  a 
will  made  by  her  before  marriage.  The  last  *  *  *  gives 
a  married  woman  a  right  to  receive  and  hold  separate  prop- 
erty, and  carry  on  separate  business,  and  have  her  earnings, 
and  to  sell,  convey,  devise,  and  will  her  separate  property,— 
entirely  separate  and  distinct  things,  having  no  connection 
with  or  relation  to  each  other/ '  Both  New  York  and  Pennsyl- 
vania have  statutes  providing  that  the  will  of  an  unmarried 
woman  shall  be  revoked  by  her  subsequent  marriage,  and  Mas- 
sachusetts has  one,  which,  as  construed  by  its  courts,  has  the 
same  effect.  In  each  of  these  states  it  has  been  expressly  held 
that  subsequent  legislation  conferring  upon  a  married  woman 
the  right  to  sell,  convey,  and  devise  her  property  as  if  unmar- 
ried did  not  repeal  the  previous  statute :  Loomis  v.  Loomis,  51 
Barb.  257 ;  Lathrop  v.  Dunlop,  4  Hun,  213 ;  Brown  v.  Clark, 
77  N.  Y.  369 ;  In  re  Kaufman,  131  N.  Y.  620  (30  N.  E.  242, 15 
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L.  R.  A.  292*) ;  In  re  McLamey's  Will,  153  N.  Y.  416  (47 
N.  B.  817,  60  Am.  St  Rep.  664 ;  Swan  v.  Hammond,  138  Mass. 
45  (52  Am.  Rep.  255) ;  In  re  Fransen's  Will,  26  Pa.  202;  In 
re  Craft's  Estate,  164  Pa.  520  (30  Atl.  493) ;  Appeal  of  Mar- 
tin, 164  Pa.  St.  520. 

In  Brown  v.  Clark,  77  N.  Y.  369,  Mr.  Justice  Andrews,  in 
discussing  the  question  says:  "The  language  of  the  statute 
that  the  will  of  an  unmarried  woman  shall  be  deemed  revoked 
by  her  subsequent  marriage  is  the  declaration  of  an  absolute 
rule.  The  statute  does  not  make  the  marriage  a  presumptive 
revocation,  which  may  be  rebutted  by  proof  of  a  contrary 
intention,  but  makes  it  operate  eo  instanti  as  a  revocation. 
*  *  *  It  is  claimed  by  the  contestants  that  the  testamentary 
capacity  conferred  upon  married  women  by  the  recent  statutes 
in  this  state  takes  away  the  reason  of  the  rule  of  the  common 
law,  and  that  upon  the  maxim/  Cessante  ratione  legis,cessat  lex 
ipse,9  the  rule  should  be  deemed  to  be  abrogated.  Upon  the 
same  ground  it  might  have  been  urged  at  common  law  that  the 
marriage  of  a  feme  sole  should  only  be  deemed  a  revocation  or 
suspension  of  her  prior  will  during  the  marriage,  and  that 
when  the  woman's  testamentary  capacity  was  restored  by  the 
death  of  her  husband  leaving  her  surviving  the  will  should  be 
revived ;  but  the  contrary  was  well  settled.  *  *  *  But  the 
courts  cannot  dispense  with  a  statutory  rule  because  it  may  ap- 
pear that  the  policy  upon  which  it  was  established  has  ceased. 
The  married  women  acts  confer  testamentary  capacity  upon 
married  women,  but  they  do  not  undertake  to  interfere  with  or 
abrogate  the  statute  prescribing  the  effect  of  marriage  as  a  rev- 
ocation. It  was  quite  consistent  that  the  legislature  should 
have  intended  to  leave  the  statute  of  1830  in  force,  although 
the  new  statutes  took  away  the  reason  upon  which  it  was  based. 
The  legislature  may  have  deemed  it  proper  to  continue  it  for 
the  reason  that  the  new  relation  created  by  the  marriage  would 
be  likely  to  induce  a  change  of  testamentary  intention,  and  that 
a  disposition  by  a  married  woman  of  her  property  by  will 
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should  depend  upon  a  new  testamentary  act  after  the  mar- 
riage/' And  in  Re  McLarney,  153  N.  Y.  416  (60  Am.  St  Rep. 
664,  47  N.  E.  817),  in  referring  to  the  same  matter,  Mr.  Justice 
0  'Brien  remarks :  ' '  This  rule  was  incorporated  in  our  statute 
law  *  *  *  at  a  time  when  a  married  woman  was  incapable 
of  making  a  will,  and,  of  course,  it  was  not  intended  to  have 
any  application  whatever  to  testamentary  instruments  made 
during  coverture.  Since  the  disabilities  of  married  women  to 
dispose  of  property  by  will  have  been  removed  in  this  state  by 
legislation,  the  reason  of  the  rule  no  longer  exists,  though  it 
remains  a  part  of  the  statute  law.  It  has  been  held  by  this 
court  that  it  was  not  abrogated  by  the  subsequent  legislation 
conferring  testamentary  capacity  upon  married  women  and 
removing  the  reason  of  the  rule  at  common  law.  The  courts 
cannot  dispense  with  a  statutory  rule  merely  because  it  ap- 
pears that  the  policy  upon  which  it  was  established  has  ceased. 
The  legislature  might  very  properly  remove  it  from  the  statute 
book  by  repeal,  but  in  the  meantime  it  cannot  be  disregarded 
by  the  courts.' '  It  is  clear,  therefore,  that  section  3072  is  not 
repugnant  in  fact  to  subsequent  legislation  removing  the  disa- 
bilities of  married  women,  and  that  it  cannot  be  disregarded 
by  the  court  so  long  as  it  remains  unrepealed.  It  may  seem 
unnecessary  and  inexpedient  that  a  woman's  will  should  be  re- 
voked by  her  marriage,  when  she  still  retains  the  full  control 
and  disposition  of  her  property,  and  may  thereafter  make  and 
revoke  wills  at  her  pleasure.  But  we  are  not  the  judges  of  the 
wisdom  or  expediency  of  legislation,  nor  have  we  authority  to 
declare  a  statute  repealed  on  such  grounds. 

Especial  stress  is  laid  on  section  2998.  That  section,  how- 
ever, is  applicable  alone  to  married  women.  It  was  intended 
to  repeal  all  laws  which  impose  or  recognize  civil  disabilities 
upon  a  wife  which  are  not  imposed  or  recognized  as  existing 
as  to  the  husband,  except  the  right  to  vote  or  hold  office ;  and 
so  it  has  been  construed  in  King  v.  Voos,  14  Or.  91  (12  Pac. 
281) ;  Ingalls  v.  Campbell,  18  Or.  461  (24  Pac.  904) ;  First 
Nat  Bank  v.  Leonard,  36  Or.  390  (59  Pac.  873).  But,  before 
a  woman  can  be  brought  within  the  operation  of  this  statute, 
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she  must  assume  the  status  of  a  wife.  The  rights  or  powers  of 
a  single  woman  are  not  affected  by  it,  and  we  are  aware  of  no 
rule  of  construction  under  which  it  can  be  held  to  have  inter- 
fered with  or  abrogated  the  statute  declaring  the  effect  of  her 
marriage  upon  a  previous  will.  We  have  no  alternative  but  to 
enforce  the  law  as  we  find  it  upon  the  statute  books,  and  to  hold 
that  the  will  of  an  unmarried  woman  is  revoked  by  her  subse- 
quent marriage. 

These  views  lead  to  the  affirmance  of  the  decree  of  the  court 
below,  and  it  is  so  ordered.  Affirmed. 

Wolverton,  J.,  being  related  to  one  of  the  parties,  took  no 
part  in  the  decision. 


Decided  25  November,  1901. 
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I  48    444 
[66  Pac  713.]  40~~ 

f46    544, 
Master  and  Servant — Negligence — Safe  PiiACB  to  Work. 

1.  A  sawmill  employee  was  required  to  clear  away  the  trlmmlngB  and 
sawdust  between  one  of  the  saws  and  the  wall,  fonr  or  five  feet  distant.  Over 
this  space,  and  within  less  than  four  feet  of  the  floor,  a  line  shaft  revolved  at 
the  rate  of  five  hundred  revolutions  a  minute,  and  at  the  end  of  the  shaft 
near  the  wall  was  a  projecting  bolt  used  in  splicing  the  shaft.  In  stooping 
under  the  shaft  at  the  time  in  question  to  remove  the  trimmings,  the  employee 
was  caught,  whirled  around  the  shaft,  and  killed.  Held,  that  the  employers 
were  negligent  In  leaving  the  projecting  bolt  in  such  a  position,  as  it  Increased 
the  danger  unnecessarily. 

Master  and  Servant — Contributory  Negligence. 

2.  A  sawmill  employee  required  to  work  under  a  revolving  line  shaft  was 
caught  on  a  projecting  bolt,  whirled  around  the  shaft,  and  killed.  The  bolt 
was  not  visible  when  the  shaft  was  In  motion,  owing  to  the  rapidity  of  its 
revolutions,  and  there  was  no  evidence  that  he  had  ever  seen  the  shaft  at  rest, 
or  knew  its  condition.  Held,  that  no  contributory  negligence  was  shown,  the 
employee  not  being  required  to  look  out  for  such  defects. 

Unseen  Accident — Cause  of  Injury. 

3.  A  sawmill  employee  was' Killed  while  working  under  a  revolving  line 
6haft.  The  shaft  was  in  two  pieces,  joined  by  couplings  held  together  by  bolts 
and  nuts.  One  of  the  bolts  projected  from  the  nut.  No  one  saw  the  employee 
caught  in  the  shaft,  but  two  fellow  employees  saw  him  Immediately  after- 
wards, and  testified  that  he  was  being  whirled  around  the  shaft  near  the  coup- 
ling, and  some  of  his  clothing  was  found  wrapped  around  the  coupling.  Held 
sufficient  to  show  that  the  projecting  bolt  caused  the  injury. 

From  Multnomah :    Alfred  F.  Sears,  Jr.,  Judge. 

40  Or.-  11. 
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This  is  an  action  by  Marie  Miller,  as  administratrix  of  the 
estate  of  F.  J.  Miller,  deceased,  against  Inman,  Poolson  & 
Company,  a  private  corporation,  to  recover  damages  for  negli- 
gence, causing  the  death  of  the  said  F.  J.  Miller.  For  conven- 
ience a  photographic  reproduction  of  the  premises  is  herewith 
presented. 
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The  deceased  was  working  about  and  under  a  shaft  in  which 
there  was  a  coupling  from  which  projected  a  bolt  and  nut.  In 
some  way  his  clothing  was  caught  on  this  nut,  he  was  drawn 
under  the  shaft,  against  a  wall  just  back  of  it,  and  killed.  In 
the  figure,  AA  represents  a  line  shaft  three  feet  above  the 
floor;  BB  represents  a  coupling;  C  represents  a  pulley  over 
which  a  ten-inch  belt  F  was  running ;  and  H  is  the  wall  eight- 
een inches  back  of  the  shaft  A.  Certain  blocks  which  had  been 
cut  by  the  saw  were  lying  under  the  shaft  and  against  the  wall 
H,  about  the  point  G ;  and  the  deceased  was  engaged  in  taking 
out  these  blocks. 

The  plaintiff  claimed  that  the  deceased  was  squatting  under 
the  shaft  AA,  facing  the  saw  shown  in  the  cut,  and  that  in 
throwing  out  the  blocks  from  the  angle  made  by  the  floor  and 
the  wall  H,  his  right  shoulder  was  caught  by  the  projecting 
bolt  shown  near  the  letter  B,  whereby  he  was  dragged  under 
the  shaft,  which  was  running  at  the  speed  of  five  hundred  rev- 
olutions a  minute,  and  against  the  wall  and  killed. 

The  defendant  claimed  that  the  deceased  was  working  in  a 
loose  jumper  pulling  out  the  blocks  from  the  angle  G  back  of 
the  shaft,  and  his  clothing  was  caught  on  the  belt  F,  whereby 
he  was  thrown  under  the  pulley  and  around  onto  the  coupling 
BB,  where  his  clothes  were  caught  by  the  projecting  screw; 
that  it  was  negligence  to  get  against  the  pulley  which  was  open 
and  in  plain  sight.  It  was  also  contended  that  if  deceased  was 
in  the  position  claimed  by  plaintiff,  he  was  there  needlessly,  be- 
cause he  had  been  furnished  with  a  rake  to  draw  out  the  loose 
blocks,  and  he  was  negligent  in  getting  under  the  shaft.  There 
was  a  judgment  for  plaintiff,  from  which  defendant  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Dolph, 
Mallory,  Simon  &  Gearin,  with  an  oral  argument  by  Mr.  John 
M.  Gearin. 

For  respondent  there  was  a  brief  over  the  names  of  Gustav 
Anderson  and  John  Manning,  with  an  oral  argument  by  Mr. 
Anderson,  and  Mr.  Geo.  E.  Chamberlain. 
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Mr.  Chief  Justice  Bean  delivered  the  opinion  of  the  court 

This  is  an  action  brought  by  the  administratrix  of  Freder- 
ick J.  Miller's  estate  to  recover  damages  for  his  death.  For 
some  two  or  three  months  prior  to  his  death  Miller  was  em- 
ployed by  the  defendant  as  a  common  laborer  in  its  mill.  It 
was  his  duty,  among  other  things,  to  clear  away  the  trimmings 
and  sawdust  from  a  space  between  one  of  the  saws  and  the 
wall,  four  or  five  feet  distant.  Over  this  space,  three  feet  from 
the  floor,  a  line  shaft  two  and  one  half  inches  in  diameter  re- 
volved, when  the  mill  was  in  operation,  at  the  rate  of  five  hun- 
dred revolutions  a  minute.  On  the  end  of  the  shaft,  near  the 
wall,  and  about  four  feet  from  the  saw,  was  a  large  pulley, 
twenty  inches  in  diameter,  over  which  ran  a  ten-inch  belt. 
The  shaft  was  in  two  pieces,  joined  about  six  inches  from  the 
pulley  and  three  and  one  half  feet  from  the  saw  by  flange 
couplings  nine  inches  in  diameter,  held  together  by  bolts  and 
nuts.  These  bolts  ran  parallel  to  the  shaft,  and  one  of  them, 
as  the  evidence  tended  to  show,  extended  out  on  the  opposite 
side  from  the  pulley,  about  one  and  one  half  to  one  and  three 
quarter  inches  beyond  the  nut.  Miller's  work  was  in  the  space 
between  the  pulley  and  the  saw,  and  it  was  often  necessary,  in 
removing  the  sawdust  and  trimmings,  for  him  to  stoop  or  reach 
under  the  revolving  shaft  and  couplings.  On  the  night  of  No- 
vember 21,  1899,  while  he  was  thus  engaged  at  work,  he  was 
caught,  whirled  around  the  shaft,  and  so  injured  that  he  died 
in  a  few  minutes.  No  one  saw  him  caught,  but  two  of  his  fel- 
low workmen,  who  were  some  distance  away,  saw  him  immedi- 
ately after,  and  both  testify  that  he  was  being  whirled  around 
the  shaft  near  the  coupling,  and  a  part  of  the  clothing  torn 
from  his  body  was  wrapped  around  the  coupling.  The  mill 
was  usually  stopped  a  few  moments  while  changing  crews  in 
the  morning  and  evening,  and  again  at  midnight  for  lunch,  but 
there  is  no  evidence  that  Miller's  attention  had  been  called  to 
the  projecting  bolt,  which  was  not  visible  when  the  shaft  was 
in  motion,  or  that  he  had  any  knowledge  of  it.  The  plaintiff 
had  a  verdict,  and  the  question  before  us  is  whether  there  was 
any  evidence  to  warrant  it. 
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1.  It  is  the  duty  of  a  master  to  exercise  reasonable  care, 
having  regard  to  the  usages,  habits,  and  customs  of  the  busi- 
ness, to  provide  his  servant,  with  a  reasonably  safe  place  in 
which  to  work,  and  reasonably  safe  instrumentalities  and  ap- 
pliances to  work  with,  and  to  continue  the  same  care  to  keep 
them  in  that  condition.  For  a  failure  in  this  regard  he  is  liable 
to  a  servant  injured  thereby  who  is  himself  free  from  contribu- 
tory negligence.  The  servant,  on  the  other  hand,  assumes  for 
himself  the  ordinary  and  obvious  dangers  of  the  work  or  busi- 
ness in  which  he  engages,  but  not  the  risk  arising  from  the 
negligence  of  the  master,  unless  he  has  or  is  chargeable  with 
knowledge  thereof.  He  has  a  right  to  assume,  without  inquiry 
or  examination,  except  where  the  defects  are  known  or  are 
plainly  observable  by  him,  that  the  master  has  done  his  duty : 
Bailey,  Mast.  &  Serv.  150 ;  Johnston  v.  Oregon  Short  Line  By. 
Co.  23  Or.  94  (31  Pac.  283) ;  Pennsylvania  Co.  v.  Witte,  15 
Ind.  App.  583  (43  N.  E.  319,  44  N.  E.  377) ;  Mast  v.  Kern, 
34  Or.  247  (75  Am.  St.  Rep.  580,  600,  note,  54  Pac.  950) ; 
George  v.  Clark,  29  C.  C.  A.  374  (85  Fed.  608) ;  James  B.  Clow 
<&  Sons  v.  Boltz,  34  C.  C.  A.  550  (92  Fed.  572).  It  needs  no 
argument  or  authority  to  show  that  the  defendant  was  negli- 
gent in  leaving  the  bolt  in  the  condition  indicated  by  the  evi- 
dence. It  is  contended,  however,  that  it  could  not  reasonably 
have  anticipated  that  any  one  would  be  injured  thereby,  and 
that  the  increased  risk  occasioned  by  the  projecting  bolt  was 
open  and  visible,  and  within  the  knowledge  of  the  servant. 
But  we  do  not  think  either  of  these  positions  sound.  The  de- 
fendant required  its  employees  to  work  near,  and  often  under, 
the  revolving  shaft  and  coupling,  and  must  be  held  to  have 
known  that  they  were  liable  to  accidentally  come  in  contact 
therewith.  It  was  therefore  bound  to  exercise  reasonable  care 
to  see  that  the  danger  naturally  incident  to  the  service  was  not 
increased.  When  it  so  adjusted  its  machinery  as  to  leave  a 
bolt  needlessly  projecting  one  and  one  half  or  one  and  three 
quarter  inches  beyond  the  coupling  on  a  rapidly  revolving 
shaft  at  or  near  a  place  where  its  servants  were  required  to 
work,  it  manifestly  increased  the  hazard,  and  rendered  their 
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employment  unnecessarily  dangerous.  That  the  work  might 
have  been  done  without  coming  in  contact  with  the  belt,  or  that 
no  one  had  ever  before  been  injured  by  it,  although  it  had  been 
in  the  same  condition  for  several  years,  is  no  justification  for 
defendant's  negligence,  and  no  defense  to  this  action.  The 
question  is  not  what  might  or  could  have  been  done,  but 
whether  the  danger  to  the  servant  was  increased  by  the  pro- 
jecting bolt 

2.  In  regard  to  the  other  point,  there  is  no  evidence  that 
Miller  knew  of  the  condition  of  the  bolt,  nor  was  it  such  an 
open  risk  as  to  charge  him  with  knowledge  thereof.  It  was  not 
visible  when  the  shaft  was  in  motion,  owing  to  the  rapidity  of 
its  revolutions ;  and  there  is  no  evidence  that  Miller  ever  saw 
the  shaft  at  rest,  and,  if  he  did,  it  was  not  his  duty  to  look  for 
defects  of  that  kind.  He  had  a  right  to  assume  that  the  ma- 
chinery was  in  a  reasonably  safe  condition,  and  that  the  danger 
or  hazard  incident  to  his  employment  had  not  been  increased 
by  the  negligent  act  of  the  defendant 

3.  It  is  argued  that  there  is  no  evidence  that  the  projecting 
bolt  was  the  proximate  cause  of  Miller's  death.  True,  no  one 
saw  him  come  in  contact  with  it,  but  he  was  seen  a  moment 
later,  being  whirled  around  the  shaft ;  and  his  clothes,  which 
had  been  torn  from  his  body,  were  found  wrapped  around  the 
coupling.  This  was  sufficient  to  authorize  the  jury  to  find  that 
he  was  caught  by  the  projecting  bolt :  Woodman  v.  Metropol- 
itan R.  Co.  149  Mass.  335  (21  N.  E.  482,  4  L.  R.  A.  213, 14  Am. 
St.  Rep.  427) ;  Philadelphia  &  Read.  R.  Co.  v.  Huber,  128 
Pa.  63  (18  Atl.  334,  5  L.  R.  A.  439).  Affirmed. 


Nov.  1901.]  Ladd  v.  Holmes.  167 


Argued  31  October ;   decided  25  November,  1901.  I  40  1«J| 

I  41   4881 

LADD  v.  HOLMES. 

[66  Pac.  714.] 

Constitutionality  of  Election  Law — Special  and  Local  Act. 

The  primary  election  law  of  1901,  commonly  known  as  the  Lockwood  Act 
(Laws,  1901,  p.  317),  providing  a  method  of  holding  primary  elections  in 
cities  having  a  population  of  ten  thousand  or  more,  "as  shown  by  the  last 
state  or  federal  census,"  though  applicable  to  but  one  city  at  the  time  of  its 
enactment,  extends  to  all  cities  as  they  subsequently  acquire  the  prescribed 
population,  as  the  context  shows  that  the  act  was  not  intended  to  apply  to 
only  cities  that  had  ten  thousand  people  at  the  time  of  the  last  preceding  cen- 
sus, and  it  is  therefore  neither  special  nor  local. 

Election  Law — Reasonable  Classification. 

A  classified  election  law  that  operates  equally  upon  all  within  a  certain 
class,  as  for  example,  upon  all  the  people  within  cities  over  a  given  size,  is 
based  upon  a  reasonable  distinction  and  is  enforceable. 

Special  and  Local  Election  Law. 

The  act  of  1901,  p.  817,  providing  a  method  of  holding  primary  elections 
In  cities  of  a  certain  class  Is  not  a  special  or  local  law  because  it  provides 
for  the  punishment  of  offenses  arising  out  of  the  violation  of  its  provisions, 
since  that  is  merely  an  incident  to  the  act. 

Fbee  and  Equal  Elections — Constitutional  Construction. 

The  meaning  of  the  word  "free"  in  the  Constitution  of  Oregon,  Art.  II, 
S  1.  providing  that  "all  elections  shall  be  free  and  equal,"  Is  that  the  voter 
shall  not  be  hindered  or  prevented  from  free  participation  in  the  election ; 
and  the  word  "equal"  in  the  same  section  means  the  right  of  every  qualified 
elector  to  have  his  vote  counted  as  cast,  and  to  have  the  votes  of  only  quali- 
fied persons  counted,  to  the  end  that  his  vote  may  exercise  its  Just  effect  in 
proportion  to  the  number  of  votes  cast  by  qualified  persons. 

Idem. 

The  Lockwood  Primary  Act  (Laws,  1901,  p.  317),  providing  a  method  of 
holding  primary  elections  for  the  selection  of  delegates  to  nominating  conven- 
tions, imposes  no  restraint  upon  electors,  and  does  not  deny  to  them  their 
proper  Influence ;  and  hence  it  Is  not  in  conflict  with  Const  Or.  Art.  II,  I  1, 
guarantying  that  elections  shall  be  "free  and  equal" 

Election  Authorized  by  Law — Primaby  Election. 

A  law  such  as  Laws,  1901,  p.  317,  requiring  the  holding  of  primary  elec- 
tions for  the  selection  of  delegates  to  nominating  conventions  under  the  super- 
vision of  public  officers  at  public  expense,  provides  for  an  election  "authorized 
by  law  and  not  provided  for  by  the  constitution,"  within  the  meaning  of 
Const.  Or.  Art.  II,  |  2,  prescribing  the  qualflcations  of  electors  in  all  such 
elections:     Harris  v.  Burr,  32  Or.  348,  applied. 

Rights  of  Electors  to  Vote. 

Laws,  1901,  p.  317,  providing  a  method  of  holding  primary  elections 
for  the  selection  of  delegates  to  nominating  conventions,  and  limiting  the 
right  of  the  party  electors  to  vote  at  their  respective  party  primaries,  is  not 
In  conflict  with  Const.  Or.  Art.  II,  |  2,  providing  that  qualified  electors  "shall 
be  entitled  to  vote  at  all  elections  authorized  by  law ;"  for  the  right  to  vote 
Is  dependent  upon  the  residence  of  the  elector  and  the  nature  of  the  election. 
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Election  Law — Equal  Privileges  and  Immunities. 

An  election  law  such  as  Laws,  1901,  p.  317,  providing  a  method  of  holding 
primary  elections  for  the  selection  of  delegates  to  nominating  conventions, 
denying  the  benefits  of  the  act  to  political  parties  which  did  not  cast  at  the 
next  preceding  election  at  least  a  specified  per  cent,  of  the  total  vote,  but  per- 
mitting such  minor  parties  to  make  nominations  in  other  modes,  is  not  in  con- 
flict with  Const.  Or..  Art  I,  |  20,  prohibiting  the  granting  to  any  citizen  or 
class  of  citizens  of  privileges  or  Immunities  which  upon  the  same  terms  shall 
not  equally  belong  to  all  citizens,  since  the  act  is  but  a  reasonable  regulation 
of  the  larger  parties,  designed  to  safeguard  the  privileges  of  the  electors 
thereof,  and  is  not  an  infringement  of  the  rights  of  the  minor  parties. 

Pbimabt  Law — Rights  of  Political  Parties. 

An  election  law  such  as  Laws,  1901,  p.  317,  requiring  the  holding  of  pri- 
mary elections  under  the  supervision  of  the  general  election  officers,  prescrib- 
ing a  test  for  the  indication  of  party  affiliations,  and  directing  the  manner  of 
electing  committeemen,  fixing  their  terms  of  office,  and  specifying  their  duties, 
is  not  an  unwarrantable  Invasion  of  the  rights  of  political  parties,  nor  an  in- 
fringement of  the  rights  guarantied  by  Const.  Or.  Art.  I,  81  26.  33,  securing  the 
right  of  the  people  to  peaceably  assemble  to  consult  for  their  common  good, 
and  prohibiting  the  impairing  of  the  rights  and  privileges  retained  by  the 
people,  but  is  merely  a  regulation  of  party  management,  designed  to  secure  to 
the  voters  free  expression  of  their  will. 

Pbimabt  Law — Deprivation  or  Political  Right. 

An  election  law  directing  that  no  person  shall  be  entitled  to  vote  at  a  pri- 
mary election  unless  he  shall  have  compiled  with  the  law  relating  to  registra- 
tion of  electors  and  shall  be  entitled  to  vote  at  the  next  ensuing  general  elec- 
tion (Laws,  1901,  pp.  317,  323)  does  not  exclude  nonreglstered  electors;  for 
the  registration  act  (Laws,  1899,  p.  128),  made  operative  at  a  primary  elec- 
tion, permits  such  electors  to  vote  upon  prescribed  conditions. 

Pbimabt  Elections — Regulating  Political  Pasties. 

Laws,  1901,  p.  317,  providing  a  method  of  holding  primary  elections  for 
the  selection  of  delegates  to  nominating  conventions,  is  not  void  for  falling  to 
provide  for  special  elections,  since  such  failure  relegates  the  parties  In  such 
cases  to  prior  existing  methods. 

Pbimabt  Election  Law — Discrimination  Against  Districts. 

Laws,  1901,  p.  327,  f  24,  declares  that  political  parties  may  provide,  as 
they  deem  best,  for  the  election  of  delegates  to  county  conventions  from  pre- 
cincts beyond  the  limits  of  cities  operating  under  the  law.  Section  25  directs 
that  the  county  committee  shall  be  composed  of  a  representative  from  each 
precinct  in  the  county,  and  requires  that  the  committee  shall  apportion  the 
delegates  among  the  precincts  in  accordance  with  the  party  vote  polled  at  the 
last  preceding  election,  upon  a  ratio  determined  by  it.  Held,  that  the  act  does 
not  discriminate  against  country  districts  and  deprive  them  of  representation 
in  the  county  conventions,  since  the  delegates  thereto  must  be  apportioned  in 
accordance  with  the  party  vote  polled  at  the  last  preceding  election  by  a  com- 
mittee composed  of  a  representative  from  each  precinct  of  the  county. 

Constitutional  Law — Title  of  Act. 

Section  25  of  Laws,  1901,  p.  327,  requiring  the  appointment  of  a  county 
managing  committee  and  defining  its  duties,  is  germane  to  and  connected  with 
the  subject  of  the  act — "to  provide  for  primary  elections  in  cities     •     •     • 
and  providing  the  manner  of  conducting  the  same     *     *     *     ," — and  hence 
the  law  Is  within  the  purview  of  Const.  Or.  Art.  IV,  f  20,  requiring  that  every 
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act  shall  embrace  but  one  subject  and  matters  properly  connected  therewith 
which  subject  shall  be  expressed  In  the  title. 

Primary  Election  Law — Appobtionmbnt  of  Expense. 

The  expenses  of  primary  elections  In  certain  cities,  held  under  Laws,  1901, 
p.  317,  being  an  Incident  to  a  general  law,  may  be  imposed  upon  the  counties 
In  which  such  cities  are  located. 

From  Multnomah:  Melvin  C.  George,  Alfred  F.  Sears, 
Jr.,  and  John  B.  Cleland,  Judges,  sitting  in  joint  session. 

This  is  a  suit  by  Wm.  M.  Ladd,  Fred  H.  Page,  John  Bain, 
and  Finlay  McKercher,  citizens,  electors,  and  taxpayers  of 
Multnomah  County,  to  restrain  H.  H.  Holmes,  the  county 
clerk,  from  attempting  to  enforce  the  provisions  of  two  stat- 
utes passed  by  the  last  legislature  (Laws,  1901,  pp.  317  and 
401),  called  the  Morgan  Primary  Law  and  the  Lockwood  Pri- 
mary Law,  respectively.  After  a  hearing  the  court  sustained 
the  objections  to  the  Morgan  act,  but  upheld  the  Lockwood  act, 
whereupon  the  plaintiffs  appeal.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of  Edw. 
W.  Bingham,  and  Wallace  McCamant,  with  an  oral  argument 
by  Mr.  McCamant. 

For  respondent;  there  was  a  brief  over  the  names  of  Geo.  E. 
Chamberlain,  Chas.  H.  Carey,  and  Chas.  E.  Lockwood,  with  an 
oral  argument  by  Messrs.  Lockwood  and  Carey. 

Mr.  Justice  Wolverton  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  enjoin  the  Clerk  of  the  County  Court  of 
Multnomah  County  from  incurring  any  pecuniary  liability  in 
behalf  of  the  county  under  the  acts  passed  by  the  legislative 
assembly  at  its  last  session  for  the  regulation  of  primary  elec- 
tions within  the  City  of  Portland,  known  as  the  Morgan  and 
Lockwood  acts ;  the  evident  purpose  being  to  test  the  constitu- 
tionality of  both  acts.  The  circuit  court  declared  the  Morgan 
act  invalid,  but  sustained  the  other,  and  the  plaintiffs  appeal. 

The  defendant  not  having  appealed,  there  are  left  for  our 
consideration  the  questions  presented  as  they  have  relation  to 
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the  Lockwood  act  only.  The  plaintiffs  are  all  taxpayers  of 
Multnomah  County,  and  reside  within  the  City  of  Portland, 
except  Bain,  who  lives  outside  of  the  city  limits.  McEercher 
belongs  to  the  Prohibition  party,  which  polled  less  than  three 
per  cent,  of  the  entire  vote  cast  in  the  county  at  the  last  gen- 
eral election,  while  Bain  has  no  party  affiliations.  Thus  are 
brought  into  the  record  all  classes  of  individuals  affected  by 
the  act  in  question,  as  it  respects  their  personal  rights  and 
privileges  under  the  constitution.  The  act  provides,  inter  alia, 
that  "elections  hereafter  held  in  any  incorporated  city  of  the 
state  containing  a  population  of  ten  thousand  or  more,  as 
shown  by  the  last  state  or  federal  census,  by  any  voluntary 
political  association  or  party,  for  the  purpose  of  selecting  del- 
egates to  any  convention  to  nominate  candidates  for  public 
office,  shall  be  held  under  the  provisions  of  this  act,  and  such 
elections  shall  be  styled  primary  elections":  Laws,  1901,  p. 
317.  But  it  is  not  to  be  construed  to  affect  direct  nominations 
without  conventions,  or  nominations  by  assemblages  of  elect- 
ors, as  may  otherwise  be  provided  for  by  law.  It  is  made  the 
duty  of  the  county  clerk  to  designate  a  day,  not  less  than  sixty 
days  before  any  general  election,  to  be  known  as  "  Primary 
Day. ' '  Any  and  all  political  parties  or  associations  which  at 
the  election  next  preceding  polled  a  sufficient  percentage  of 
the  entire  vote  in  the  state,  county,  city,  precinct,  or  other 
electoral  district  for  which  nominations  are  to  be  made  by  the 
convention,  to  be  entitled  to  make  nominations  as  a  political 
party  or  association  under  the  laws  of  the  state  governing  gen- 
eral elections,  shall  be  entitled  to  vote  at  such  primary  election 
for  delegates  to  their  respective  party  conventions.  No  nomi- 
nation made  by  any  convention  of  delegates  shall  be  deemed 
lawfully  made,  or  be  printed  upon  the  sample  or  official  ballot 
for  use  in  any  general  or  municipal  election,  unless  such  dele- 
gates were  selected  by  a  primary  election  held  in  accordance 
with  this  act.  Not  less  than  seven  days  before  the  time  desig- 
nated for  holding  the  elections  the  managing  committee  of  the 
political  party  desiring  to  hold  a  convention  of  delegates  shall 
cause  notice  to  be  given,  designating  the  number  of  delegates 
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to  be  selected,  and  the  apportionment  thereof  to  each  election 
precinct.  Provision  is  made  for  the  nomination  of  delegates, 
and  for  having  them  certified  by  the  county  clerk  and  placed 
upon  the  official  ballot,  which  is  the  only  one  that  may  be  used 
at  the  polls.  The  judges  and  clerks  of  the  general  election,  as 
selected  by  law,  are  required  to  serve  at  the  primary  election. 
If  an  elector  is  challenged,  an  oath  may  be  administered,  and 
he  may  be  examined  touching  his  qualifications  as  an  elector 
at  that  election,  and  as  a  member  of  the  political  party  or  asso- 
ciation whose  ticket  he  may  desire  to  vote,  and,  in  determining 
his  residence  and  qualification,  the  judges  shall  be  governed 
by  the  rules  for  the  conduct  of  general  elections,  so  far  as  ap- 
plicable ;  but  no  person  is  entitled  to  vote  a  ticket  of  any  polit- 
ical party  unless  he  resides  in  the  precinct  and  shall  have  com- 
plied with  the  requirements  of  the  law  relating  to  the  registra- 
tion of  electors,  "nor  unless,  if  challenged,  he  shall  swear  or 
affirm  that  he  voted  for  a  majority  of  the  candidates  of  such 
party  or  association  at  the  last  election,  or  intends  to  do  so  at 
the  next  election":  Laws,  1901,  p.  323.  The  names  of  the 
electors  voting  are  to  be  counted,  and  the  number  written  in 
each  of  the  poll  books  and  certified  by  the  judges  and  clerks; 
and  the  returns  are  to  be  canvassed  by  the  county  clerk  with 
the  assistance  of  two  justices  of  the  peace,  who  shall  certify 
and  publish  the  names  of  the  persons  having  the  highest  num- 
ber of  votes,  and  those  only  shall  be  entitled  to  sit  in  the  con- 
vention. Parties  are  entitled  to  make  provision  as  they  deem 
proper  for  the  election  of  delegates  for  outside  precincts.  One 
committeeman  may  be  selected  by  each  city  or  county  conven- 
tion from  each  election  precinct,  who  shall  be  the  representa- 
tive of  his  party  in  and  for  such  precinct,  and  the  committee- 
men from  all  parts  of  the  county  shall  constitute  the  county 
central  committee.  The  term  of  office  is  two  years  from  the 
date  of  the  first  meeting,  immediately  following  the  election, 
and,  in  case  of  a  vacancy  occurring,  the  remaining  members 
may  fill  it. 

To  pursue  logically  the  inquiry  presented  by  the  record, 
we  have  first  to  consider  whether  the  act  is  special  or  local,  and 
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within  the  inhibition  of  the  state  constitution,  Art.  IV,  §  23, 
subd.  13,  as  to  the  passage  of  any  law  "providing  for  opening 
and  conducting  the  elections  of  state,  county,  or  township  offi- 
cers, and  designating  the  places  of  voting,"  because,  if  it  is, 
there  is  no  necessity  for  looking  further,  as  it  disposes  of  the 
case  at  once.  It  is  insisted  that  by  the  express  provisions  of 
the  act  it  was  intended  to  have  operation  in  the  City  of  Port- 
land alone,— that  being  the  only  city  with  a  population  of  ten 
thousand,—  and  that  it  can  never  extend  to  or  include  other 
citiep,  should  they  come  to  have  or  possess  as  great  or  larger' 
population.  If  such  is  the  true  intendment  of  the  act,  the  point 
would  be  well  taken,  as  it  would  then  be  local,  or,  as  the  term 
is  defined  by  Mr.  Sutherland,  "special  as  to  place":  Suther- 
land, Stat  Const.  §  127.  *  *  A  local  act, ' '  says  Mr.  Justice  Lord, 
in  Maxwell  v.  Tillamook  County,  20  Or.  495,  500  (26  Pac. 
803,  804),  "applies  only  to  a  limited  part  of  the  state.  It 
touches  but  a  portion  of  its  territory,  a  part  of  its  people,  or  a 
fraction  of  the  property  of  its  citizens. ' '  A  law  may  be  gen- 
eral, however,  and  have  but  a  local  application,  and  it  is  none 
the  less  general  and  uniform,  because  it  may  apply  to  a  desig- 
nated class,  if  it  operates  equally  upon  all  the  subjects  within 
the  class  for  which  the  rule  is  adopted;  and,  in  determining 
whether  a  law  is  general  or  special,  the  court  will  look  to  its 
substance  and  necessary  operation,  as  well  as  to  its  form  and 
phraseology:  People  v.  Hoffman,  116  111.  587  (5  N.  E.  596, 
8  N.  E.  788,  56  Am.  Rep.  793) ;  Nichols  v.  Walter,  37  Minn. 
264  (33  N.  W.  800).    This  is  the  accepted  rule  everywhere. 

Referring  to  a  provision  in  the  Constitution  of  North  Da- 
kota of  similar  import  to  the  one  here  invoked,  Mr.  Chief  Jus- 
tice Corliss  says :  "To  say  that  no  classification  can  be  made 
under  such  an  article  would  make  it  one  of  the  most  pernicious 
provisions  ever  made  in  the  fundamental  law  of  the  state.  It 
would  paralyze  the  legislative  will.  It  would  beget  a  worse 
evil  than  unlimited  legislation,— grouping  together  without 
homogeneity  of  the  most  incongruous  objects  under  the  scope 
of  an  all-embracing  law" :  Edmonds  v.  Herbrandson,  2  N.  D. 
270,  273  (50  N.  W.  970,  971,  14  L.  R.  A.  725,  727).     The 
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greater  difficulty  centers  about  the  classification.  It  may  not 
be  arbitrary,  and  requires  something  more  than  a  mere  desig- 
nation by  such  characteristics  as  will  serve  to  classify.  The 
mark  of  distinction  must  be  something  of  substance,  some  at- 
tendant or  inherent  peculiarity  calling  for  legislation  sug- 
gested by  natural  reason  of  different  character  to  subserve  the 
rightful  demands  of  governmental  needs.  So  that,  when  ob- 
jects and  places  become  the  subject  of  legislative  action,  and  it 
is  sought  to  include  some  and  exclude  others,  the  inquiry 
should  be  whether  the  distinctive  characteristics  upon  which 
it  is  proposed  to  found  different  treatment  are  such  as  in  the 
nature  of  things  will  denote  in  some  reasonable  degree  a  prac- 
tical and  real  basis  for  discrimination:  Sutherland,  Stat. 
Const.  §§  127, 128;  Nichols  v.  Walter,  37  Minn.  264  (33  N.  W. 
800) ;  Edmonds  v.  Herbrandson,  2  N.  D.  270  (14  L.  R.  A.  725, 
727,  50  N.  W.  970,  971) ;  State  ex  rel.  v.  Hammer,  42  N.  J. 
Law,  435;  People  ex  rel.  v.  Board  of  Sup'rs,  185  111.  288  (56 
N.  E.  1044).  Accordingly,  it  was  held  that  a  law  general  in  its 
scope,  framed  upon  a  classification  governed  by  these  distinct- 
ive principles,  is  not  special  or  local  because  there  happens  to 
be  but  one  individual  of  the  class,  or  one  place  in  which  it  has 
actual  and  practical  operation :  Van  Riper  v.  Parsons,  40  N.  J. 
Law,  1;  s.  c.  (second  appeal)  40  N.  J.  Law,  123  (29  Am.  Rep. 
210).  A  statute,  however,  which  is  plainly  intended  to  affect 
a  particular  person  or  thing,  or  to  become  operative  in  a  par- 
ticular place  or  locality,  and  looks  to  no  broader  or  enlarged 
application,  may  be  aptly  characterized  as  special  and  local, 
and  falls  within  the  inhibition.  Of  such  is  State  ex  rel.  v. 
Mitchell,  31  Ohio  St.  592.  There  the  act  complained  of  was 
made  applicable  to  "cities  of  the  second  class  having  a  popula- 
tion of  over  thirty-one  thousand  at  the  last  federal  census ;" 
the  language  quoted  being  construed  as  signifying  the  federal 
census  last  taken  prior  to  the  passage  of  the  act,  which  made  it 
operative  in  the  single  city  of  Columbus,  and  it  could  never  ex- 
tend to  or  include  other  cities,  notwithstanding  they  might  ad- 
vance to  a  like  population.  The  act  was,  therefore,  although 
general  in  terms,  purely  local  in  its  operation.     So,  in  State 
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ex  rel.  v.  Anderson,  44  Ohio  St.  247  (6  N.  E.  571),— a  case  in- 
volving an  act  creating  the  office  of  police  judge  in  all  cities  of 
the  second  and  third  classes,  having  a  population  at  the  last 
federal  census  of  sixteen  thousand  five  hundred  and  twelve, 
and  no  more,— it  was  held  that  the  act  was  special,  as  it  could 
under  no  condition  apply  to  any  other  city  than  Akron.  To  the 
same  purpose  are  Mott  v.  Hubbard,  59  Ohio  St.  199  (53  N.  E. 
47) ;  Nichols  v.  Walter,  37  Minn.  264  (33  N.  W.  800) ;  Ed- 
monds v.  Herbrandson,  2  N.  D..270  (14  L.  R.  A.  725, 727,  50  N. 
W.  970, 971) ;  Devine  v.  Commissioners,  84  HI.  590;  Common- 
wealth ex  rel.  v.  Patton,  88  Pa.  St.  258.  In  all  these  the  lan- 
guage of  the  acts  concerned  was  so  restrictive  as  to  confine 
their  operation  strictly  to  definite  localities,— so  much  so,  as 
was  said  in  the  last  case  cited,  that  the  legislature  may  as  well 
have  pointed  out  the  places  by  naming  them,  and  thus  have  ex- 
cluded all  others.  It  may  he  stated  as  a  positive  rule  of  gen- 
eral application  that  all  acts  or  parts  of  acts  attempting  to 
create  a  classification  of  cities  by  population  which  are  con- 
fined in  their  operation  to  a  state  of  facts  existing  at  the  date 
of  their  adoption  or  any  particular  time,  or  which  by  any  de- 
vice or  subterfuge  exclude  other  cities  from  ever  coming  within 
their  purview,  or  based  upon  any  classification  which  in  rela- 
tion to  the  subject  concerned  is  purely  illusory,  or  founded 
upon  unreasonable,  obnoxious,  or  ill-advised  distinctions,  are 
ineffectual,  as  not  being  founded  in  substance,  are  inimical  to 
the  constitutional  interdiction  against  special  and  local  legisla- 
tion, and  are  therefore  null  and  void :  State  ex  rel.  v.  Dono- 
van, 20  Nev.  75  (15  Pac.  783). 

Upon  the  other  hand,  many  acts  have  been  sustained,  and 
are  constantly  being  upheld,  that  have  local  application  mere- 
ly, where  they  are  based  upon  a  reasonable  and  proper  classi- 
cation:  People  v.  Hoffman,  116  111.  587  (56  Am.  Rep.  793,  5 
N.  E.  596,  8  N.  E.  788),  is  a  case  which  involved  a  law  contain- 
ing an  exception  requiring  supervisors  in  a  county  containing 
a  soldiers '  home  to  provide  a  polling  place  within  the  inclosure 
of  such  home.  So  in  Hanlon  v.  Board  of  Com'rs,  53  Ind.  123. 
There  the  act  declared  that  the  county  auditor  in  each  county 
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should  receive  increased  compensation  "when  the  population 
of  the  county  exceeds  fifteen  thousand,  as  shown  by  the  last 
preceding  census,  taken  by  the  United  States.' '  See,  also, 
State  ex  rel.  v.  Reitz,  62  Ind.  159,  where  the  act  gave  the 
judges  of  the  criminal  courts  $2,000  per  annum,  with  a  pro- 
vision "that  in  all  counties  having  a  population  of  forty  thou- 
sand, the  salary  *  *  *  shall  be  twenty-five  hundred  dol- 
lars;" and,  in  City  of  Indianapolis  v.  Navin,  151  Ind.  139  (47 
N.  E.  525,  51  N.  E.  80, 41  L.  R.  A.  337,  344),  where  the  act  was 
made  to  apply  only  to  street  railroad  companies  operating  in 
cities  of  one  hundred  thousand  or  more  population.  A  similar 
case  is  Tuttle  v.  Polk,  92  Iowa,  433  (60  N.  W.  733),  and  many 
others  may  be  cited:  See  People  ex  rel.  v.  Wallace,  70  111. 
680;  People  ex  rel  v.  Onahan,  170  111.  449  (48  N.  E.  1003) ; 
Wheeler  v.  City  of  Philadelphia,  77  Pa.  338 ;  KUgore  v.  Mo- 
gee,  85  Pac.  401;  Seabolt  v.  Commissioners,  187  Pa.  318  (41 
Atl.  22) ;  Varney  v.  Kramer,  62  N.  J.  Law,  483  (41  AtL  711) ; 
Thomason  v.  Ashworth,  73  Cal.  73  (14  Pac.  615) ;  In  re  Church, 
92  N.  Y.  1;  People  ex.  rel.  v.  Squire,  107  N.  Y.  593  (14  N.  E. 
820, 1  Am.  St.  Rep.  893,  and  note) ;  Barrow  v.  People,.  8  Colo. 
417  (8  Pac.  661) ;  State  ex  rel.  v.  Higgins,  125  Mo.  364  (28  S. 
W.  638) ;  Dunne  v.  Kansas  City  Ry.  Co.  131  Mo.  1  (32  S.  W. 
641) ;  Johnson  v.  City  of  Milwaukee,  88  Wis.  383  (60  N.  W. 
270) ;  Boyd  v.  City  of  Milwaukee,  92  Wis.  456  (66  N.  W. 
603) ;  Harwood  v.  Wentworth  (Ark.),  42  Pac.  1025,  s.  c.  162 
U.  S.  547  (16  Sup.  Ct.  890) ;  Holmes  Furniture  Co.  v.  Hedges, 
13  Wash.  696  (43  Pac.  944) ;  State  ex  rel  v.  Stuht,  52  Neb. 
209  (71  N.  W.  941). 

We  come  now  to  an  interpretation  of  the  statute,  since  we 
have  ascertained  the  rule  by  which  we  may  distinguish  between 
a  general  and  special  or  local  law.  Much  has  been  said  rela- 
tive to  the  duty  of  the  court  to  uphold  the  law,  as  constitu- 
tional, if  it  is  possible  to  do  so  without  doing  violence  to  com- 
mon reason  and  understanding.  But  we  do  not  conceive  the 
rules  of  construction  in  ascertaining  the  intendment  of  an  act, 
and  thereby  determining  whether  it  is  within  or  without  the 
constitution,  to  be  different  from  those  applicable  ordinarily, 
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where  its  true  intendment  and  purpose  are  brought  to  the  test 
for  the  ascertainment  of  its  operative  effect,  for  where  the  one 
is  determined  the  other  is  resolved  also.  There  is  this,  how- 
ever, to  be  borne  in  mind :  That,  by  reason  of  the  legislature 
having  adopted  the  act,  there  goes  with  it  a  presumption  that 
it  is  within  the  pale  of  the  fundamental  law,  otherwise  it  would 
not  have  met  with  the  approval  of  that  body ;  and  in  every  case 
where  there  exists,  when  proper  tests  have  been  brought  to 
bear,  a  rational  doubt  upon  the  subject,  it  should  be  resolved 
in  favor  of  its  validity.  Courts  are  never  called  upon  to  adopt 
a  strained  or  unnatural  construction  for  the  specific  purpose 
of  upholding  a  law,  and,  when  they  have  ascertained  by  fair 
and  reasonable  intendment  that  it  is  inimical  to  some  funda- 
mental provision,  they  will  not  hesitate  to  so  declare.  This  is 
a  solemn  duty  enjoined  upon  them  by  the  settled  law  of  the 
land,  as  well  as  by  the  oath  which  individual  judges  take  to 
support  the  constitution,  under  which  they  derive  their  powers 
primarily.  The  act  is  to  have  operation  in  any  incorporated 
city  containing  a  population  of  ten  thousand  or  more,  "as 
shown  by  the  last  state  or  federal  census.' '  Portland,  at  the 
time  of  its  passage,  was  the  only  city  falling  within  the  classi- 
fication. This  fact,  as  we  have  seen,  does  not  derogate  from 
the  validity  thereof.  But  does  the  language  employed  limit  the 
operation  of  the  act  to  that  city  alone,  to  the  exclusion  of  other 
cities  within  the  state  that  may  subsequently  acquire  the  pre- 
scribed population?  If  it  does  not,  the  next  inquiry  will  be 
whether  the  classification  is  one  founded  upon  some  real  and 
substantial,  not  fanciful,  distinction,  suggested  and  prompted 
by  reason  and  experience.  Some  cases  have  been  alluded  to 
wherein  the  population  forming  the  basis  of  classification  was 
referable  to  the  last  census,  state  or  federal,  naming  but  one, 
and  the  acts  embodying  the  idea  were  all  held  to  be  invalid. 
By  the  present  act  both  the  state  and  federal  census  are  named 
in  the  alternative.  It  is  a  matter  of  judicial  cognizance  that 
the  federal  census  is  taken  at  the  close  of  a  decade,  while  the 
state  census  is  taken  five  years  thereafter:  (Const.  Art.  IV. 
§  5;  Hill's  Ann.  Laws,  §  2233) ;  thus  affording  a  census  enu- 
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meration  every  five  years,— the  last  federal  census  having  been 
taken  in  1900,  and  that  of  the  state  in  1895.  Now,  it  is  reason- 
able to  suppose  that  the  legislature  had  this  state  of  the  law  in 
mind  when  it  adopted  the  act,  and  that  it  used  the  words  "last 
state  or  federal  census,"  not  for  the  purpose  of  adopting  the 
census  of  1900  as  an  inflexible  standard,  but  rather  that  the 
census,  as  taken  from  time  to  time,  whether  state  or  federal, 
should  constitute  the  basis  by  which  the  classification  should 
be  governed.  If  the  intention  had  been  otherwise,  the  most 
natural  expression  would  have  been  the  "last  federal  cen- 
sus," which  would  have  meant  unmistakably  the  federal  census 
of  1900,  and  the  validity  of  the  act  would  have  been  tested 
thereby  to  its  destruction.  The  expression  employed  does  not 
convey  that  idea  at  all,  but  was  intended  to  signify,  no  doubt, 
the  last  preceding  census,  whether  state  or  federal,  so  that  in 
any  period  of  five  years  other  cities  advancing  to  the  desig- 
nated standard  will  fall  within  the  class,  and  be  subject  to  the 
operation  of  the  act.  The  identical  language  is  used  in  the  pri- 
mary act  of  1891,  and  its  validity  has  never  been  questioned 
upon  the  ground  that  it  was  special  or  local,  and  the  construc- 
tion that  we  have  given  to  the  act  in  controversy  has  been 
adopted  in  actual  practice  and  usage.  Now,  as  to  the  other 
point,  experience  has  shown  that  rules  and  regulations  of  more 
specific  and  stricter  character  are  needful  for  properly  con- 
trolling and  governing  elections  in  larger  and  more  densely 
populated  cities  and  towns  than  in  the  smaller  ones,  and  in 
rural  districts ;  so  that  a  classification  with  respect  to  elections 
founded  upon  population  is  but  a  reasonable  method  of  regula- 
tion, and  the  basis  adopted  affords  an  appropriate  and  legiti- 
mate distinctive  characteristic  for  the  purpose.  We  conclude, 
therefore,  that  the  act  in  question  is  general,  and  not  in  contra- 
vention of  the  state  constitution,  Art.  IV,  §  23,  subd.  13.  This 
disposes  of  the  other  contention,  also,— that  the  act  is  special 
and  local,  as  providing  for  the  punishment  of  crimes  and  mis- 
demeanors.   The  offenses  alluded  to  are  creatures  of  and  inci- 
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dent  to  the  act,  and,  it  being  general,  the  punishment  was  prop- 
erly provided  for. 

This  contention  being  resolved  favorably  to  the  validity  of 
the  act,  we  are  next  brought  to  the  consideration  of  its  appro- 
priate relation  to  a  group  of  constitutional  provisions,  as  to 
each  of  which  it  is  strenuously  urged  that  it  stands  in  positive 
contravention.  These  are  Article  I,  §  20,  and  Article  II,  §§1, 
2.  Article  II,  §  1,  provides  that  all  elections  shall  be  free  and 
equal.  To  be  free  means  that  the  voter  shall  be  left  in  the  un- 
trammeled  exercise,  whether  by  civil  or  military  authority,  of 
his  right  or  privilege;  that  is  to  say,  no  impediment  or  re- 
straint of  any  character  shall  be  imposed  upon  him,  either  di- 
rectly or  indirectly,  whereby  he  shall  be  hindered  or  prevented 
from  participation  at  the  polls :  De  Walt  v.  Bartley,  146  Pa. 
St.  529  (24  AtL  185, 15  L.  R.  A.  771,  28  Am.  St  Rep.  814 ;  Peo- 
ple v.  Hoffman,  116  HI.  587  (56  Am.  Rep.  793,  5  N.  E.  596, 
8  N.  E.  788).  The  word  "equal*  has  a  different  signification. 
Every  elector  has  the  right  to  have  his  vote  count  for  all  it  is 
worth,  in  proportion  to  the  whole  number  of  qualified  electors 
desiring  to  exercise  their  privilege.  Now,  if  persons  not  legiti- 
mately entitled  to  vote  are  permitted  to  do  so,  the  legal  voter 
is  denied  his  adequate,  proportionate  share  of  influence,  and 
the  result  is  that  the  election,  as  to  him,  is  unequal ;  that  is,  he 
is  denied  the  equal  influence  to  which  he  is  entitled  with  all 
other  qualified  electors:  "Ballot  Reform,  Its  Constitutional- 
ity'  '  (John  H.  Wigmore),  23  Am.  Law.  Rev.  719) ;  Edmonds  v. 
Banbury,  28  Iowa,  267,  271  (4  Am.  Rep.  177) ;  Davis  v.  School 
Dist.  44  N.  H.  398,  404 ;  Commonwealth  v.  McClelland,  83  Ky. 
686.  So  that  the  terms  ' '  free ' '  and  '  *  equal, ' '  used  as  they  are, 
correlatively,  signify  that  the  elections  shall  not  only  be  open 
and  untrammeled  to  all  persons  endowed  with  the  elective 
franchise,  but  shall  be  closed  to  all  not  in  the  enjoyment  of  such 
privilege  under  the  constitution. 

Does  the  election  provided  for  by  the  act  in  controversy 
come  within  the  purview  of  section  2,  Art.  II  of  the  constitu- 
tion, which  provides  that,  "in  all  elections  not  otherwise  pro- 
vided for  by  this  constitution,  every  white  male  citizen  of  the 
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United  States,  of  the  age  of  twenty-one  years  and  upwards, 
who  shall  have  resided  in  the  state  during  the  six  months  im- 
mediately preceding  such  election,  and  every  white  male  of 
foreign  birth  of  the  age  of  twenty-one  years  and  upwards,  who 
shall  have  resided  in  this  state  during  the  six  months  immedi- 
ately preceding  such  election,  shall  have  declared  his  intention 
to  become  a  citizen  of  the  United  States  one  year  preceding 
such  election,  conformably  to  the  laws  of  the  United  States  on 
the  subject  of  naturalization,  shall  be  entitled  to  vote  at  all 
elections  authorized  by  law"?  We  believe  that  it  does.  We 
had  occasion  to  construe  this  clause  in  Harris  v.  Burr,  32  Or. 
348  (52  Pac.  17,  39  L.  R.  A.  768).  Its  significance,  as  then 
ascertained,  is  that  the  individuals  therein  designated  are  en- 
titled to  vote  at  all  elections  authorized  by  law,  not  otherwise 
provided  for  by  the  constitution.  School  elections  are  con- 
trolled by  the  constitutional  provision  whereby  the  legislative 
assembly  is  required  to  provide  by  law  for  the  establishment 
of  a  uniform  and  general  system  of  common  schools.  There- 
fore it  was  held  that  such  elections  were  otherwise  provided  for 
by  the  constitution,  and  that  a  law  extending  to  women  the 
privilege  of  voting  at  school  elections  was  not  inimical  to  sec- 
tion 2,  Art.  II.  It  seems  to  us  hardly  a  matter  of  serious  con- 
troversy that  the  elections  presently  provided  for  are  such  as 
are  authorized  by  law.  They  are,  in  practical  effect,  required 
to  be  held  by  all  parties  polling  a  three  per  cent,  vote,  as  no 
convention  nomination  can  be  legally  made  unless  the  dele- 
gates attending  such  convention  from  the  precincts  included 
within  a  city  falling  within  the  class  prescribed  are  selected 
at  such  primary  election.  The  judges  of  election  appointed 
under  the  general  law  are  authorized  and  required  to  preside 
at  the  primary  election,  and  to  count  and  certify  the  vote ;  and 
the  county  clerk,  a  public  functionary,  is,  with  the  assistance 
of  two  justices  of  the  peace,  required  to  make  abstracts  from 
the  returns,  and  thereupon  to  publish  the  result,  the  delegates 
receiving  the  highest  number  of  votes  being  entitled  to  sit  in 
the  convention,  and  the  election  is  held  at  public  expense. 
With  all  this,  there  is  certainly  an  election  authorized  by  law, 
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and  such  a  one  as  is  not  elsewhere  provided  for  by  the  consti- 
tution: Spier  v.  Baker,  120  Cal.  370  (52  Pac.  659,  41  L.  R.  A. 
196) ;  Britton  v.  Board,  129  Cal.  337  (61  Pac.  1115,  51  L.  R. 
A.  115).  The  act  is  none  the  less  valid  because  it  provides  for 
a  party  election,  or,  to  speak  more  precisely,  elections  had  at 
party  primaries.  All  electors  of  parties  authorized  or  required 
to  hold  such  elections  are  entitled  to  vote  at  their  respective 
party  primaries,  and  not  elsewhere.  It  is  not  true  that  every 
citizen  accorded  the  elective  franchise  under  the  constitution 
is  entitled  to  vote  at  all  elections.  A  citizen  of  one  county  is 
not  entitled  to  vote  at  an  election  held  in  another  county  for 
local  officers,  and  a  citizen  of  one  precinct  is  not  entitled  to  vote 
in  another,  nor  of  one  city  or  town  in  another;  so  that  the 
right  of  all  electors  to  vote  does  not  extend  to  all  elections  au- 
thorized by  law,  but  is  dependent  largely  upon  the  place  of 
residence,  and  the  nature  of  the  election  to  be  held.  So  it  is 
where  party  primary  elections  are  held,  such  as  are  authorized 
and  required  by  law,  and  under  the  supervision  and  inspection 
of  public  functionaries ;  it  is  not  a  violation  of  the  constitution 
that  all  electors  are  not  permitted  to  vote  at  a  particular  party 
election.  Electors  of  one  party  have  no  desire,  unless  prompted 
by  sinister  or  evil  motives,  nor  have  they  any  inherent  right, 
within  or  without  the  constitution,  to  vote  at  some  other  party 
primary  or  election ;  hence  no  right  or  privilege  of  which  they 
can  complain  has  been  intrenched  upon  or  violated.  We  see 
no  objection  to  the  legislature  providing  for  party  elections, 
and  limiting  the  electoral  privilege  to  party  members.  The 
exclusion  of  other  party  members  from  participating  in  such 
elections  is  not  an  infringement  or  denial  of  a  constitutional 
right  or  privilege. 

The  state  constitution,  Art.  I,  §  20,  provides  that  "no  law 
shall  be  passed  granting  to  any  citizen  or  class  of  citizens,  priv- 
ileges or  immunities  which,  upon  the  same  terms,  shall  not 
equally  belong  to  all  citizens."  Mr.  McKercher  complains  (he 
being  a  Prohibitionist,  and  a  member  of  a  party  casting  less 
than  three  per  cent,  of  the  vote  at  the  preceding  general  elec- 
tion) that  there  is  an  unjust  and  unwarranted  discrimination 
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against  his  party  as  a  class,  as  no  provision  is  made  in  the  act 
whereby  his  party  may  hold  primary  elections  for  the  purpose 
of  selecting  representatives  to  a  convention  of  delegates,  and 
hence  that  he  and  his  party  are  denied  a  privilege  granted  to 
parties  casting  more  than  three  per  cent,  of  the  vote.  The  re- 
quirements of  the  act,  however,  do  not  amount  to  more  than  a 
regulation  suited  to  the  larger  number  of  adherents  entitled  to 
participate,  for  the  better  safeguarding  and  preservation  of 
the  privileges  of  electors.  Under  the  Australian  Ballot  Law, 
only  such  parties  as  have  cast  a  three  per  cent,  vote  are  entitled 
to  have  the  names  of  their  candidates  printed  upon  the  official 
ballot  through  the  instrumentality  of  a  convention  of  dele- 
gates. Parties  of  a  smaller  membership  can  only  secure  a  place  ' 
upon  such  ballot  by  means  of  an  assembly  of  electors  or  a  cer- 
tificate of  nomination  by  individual  electors ;  and  this  is  held 
to  be  a  regulation  merely,  and  not  an  infringement  of  any  con- 
stitutional right  of  the  minor  or  smaller  parties,  or  the  mem- 
bers thereof.  Such  a  provision  was  brought  to  the  test  in 
Pennsylvania  in  De  Walt  v.  Bariley,  146  Pa.  529  (24  Atl.  185, 
15  L.  R.  A.  771,  28  Am.  St.  Rep.  814),  where  the  insistence  was 
the  same  as  here,  respecting  which  Mr.  Chief  Justice  Paxson 
says:  "The  contention  is  plausible,  but  unsound.  The  act 
does  not  deny  any  voter  the  exercise  of  the  elective  franchise 
because  he  happens  to  be  a  member  of  a  party  which  at  the 
last  general  election  polled  less  than  three  per  cent,  of  the 
entire  vote  cast.  The  provision  referred  to  is  but  a  regulation, 
and  we  think  a  reasonable  one,  in  regard  to  the  printing  of 
tickets.' '  So,  in  Wisconsin,  where,  as  in  Pennsylvania,  the 
Australian  Ballot  Law  was  challenged  upon  the  distinctive 
ground  that  it  was  an  unwarrantable  discrimination  between 
different  classes  of  voters,  it  was  held,  in  effect,  that  a  rea- 
sonable qualification  for  party  representation  upon  the  official 
ballot  was  not  a  constitutional  discrimination  between  such 
clases:  State  v.  Anderson,  100  Wis.  523  (76  N.  W.  482,  42  L. 
R.  A.  239).  To  the  same  purpose  is  State  v.  Poston,  58  Ohio 
St.  620  (51  N.  E.  150,  42  L.  R.  A.  237),  and  Ransom  v.  Black, 
54  N.  J.  Law,  446  (24  Atl.  489,  1021,  16  L.  R.  A.  769).     The 
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privilege  of  holding  primaries  under  regulations  prescribed  by 
law,  if  it  can  be  denominated  a  privilege,  is  but  a  means  em- 
ployed for  the  designation  or  certification  of  delegates  whose 
business  it  becomes  to  name  candidates  for  public  office ;  the 
ultimate  purpose  being  to  afford  party  representation  upon 
the  official  ballot  The  minor  parties  are  afforded  ample  op- 
portunity for  obtaining  a  like  representation  thereon,  and, 
while  a  different  mode  of  procedure  is  pointed  out  for  the  ac- 
complishment of  the  purpose,  there  is  no  denial  or  infringe- 
ment upon  the  ultimate  right  or  privilege  of  voting  for  the 
candidate  of  their  choice  with  equal  ease  and  facility.  The 
difference  in  the  mode  of  obtaining  representation  upon  the 
official  ballot  is  reasonably  suited  to  the  proper  direction, 
supervision,  and  control  of  the  greater  parties  at  their  prima- 
ries, with  a  view  of  securing  a  free  and  equal  ballot;  and  the 
system  was  so  designed,  and  cannot  be  considered  else  than  a 
regulation  looking  to  that  end.  There  is  no  discrimination 
against  the  minor  parties,  except  in  the  mode  of  certifying 
their  nominations,  as  they  may  yet  hold  primaries  and  conven- 
tions, and  this  is  justified  by  the  substantial  difference  in  party 
conditions.  The  analogy  between  this  and  the  Australian  Bal- 
lot Law  in  respect  to  obtaining  a  place  upon  the  official  ballot 
is  apparent  and  complete. 

Another  contention  strongly  pressed  is  that  the  system  of 
primary  elections  provided  for  by  the  act  unwarrantably  inter- 
feres with  the  party  management  of  political  concerns.  It  is 
not  claimed  that  any  positive  constitutional  provision  is  in- 
trenched upon,  except  as  sections  26  and  33  of  Article  I  of  the 
Bill  of  Rights  may  affect  the  matter  incidentally.  It  is  said  in 
the  brief  that,  "independent  of  any  expression  in  the  funda- 
mental law  of  the  state,  there  are  certain  political  rights,  inci- 
dental to  those  guarantied  by  the  constitution,  which  cannot 
be  abridged  by  the  legislature. ' '  In  elaboration  of  that  idea, 
as  applicable  generally,  we  quote  from  the  language  of  Mr. 
Justice  Chase  in  Colder  v.  Bull,  3  Dall.  386,— a  case  cited  by 
counsel.  He  says :  ' '  There  are  certain  vital  principles  in  our 
free  republican  governments  which  will  determine  and  over- 
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rule  an  apparent  and  flagrant  abuse  of  legislative  power;  as 
to  authorize  manifest  injustice  by  positive  law,  or  to  take  away 
that  security  for  personal  liberty  or  private  property  for  the 
protection  whereof  the  government  was  established.  An  act 
of  the  legislature  (for  I  cannot  call  it  a  law)  contrary  to  the 
great  first  principles  of  the  social  compact  cannot  be  consid- 
ered a  rightful  exercise  of  legislative  authority.  *  *  *  It 
is  against  all  reason  and  justice  for  a  people  to  intrust  a  legis- 
lature with  such  powers,  and  therefore  it  cannot  be  presumed 
that  they  have  dooe  it":  Citizens'  Saving  Assoc,  v.  Topeka, 
87  U.  S.  (20  Wall.)  655,  662,  is  to  the  same  purpose.  The  Bill 
of  Rights  declares  (Article  I,  §  33)  that  the  enumeration  of 
rights  and  privileges  therein  contained  shall  not  be  construed 
to  impair  or  deny  others  retained  by  the  people.  The  rights 
insisted  upon  here,  it  is  thought,  are  among  those  retained  or 
reserved.  By  section  26,  Art.  I,  there  can  be  no  restraint  of 
any  of  the  inhabitants  of  the  state  from  assembling  together 
in  a  peaceable  manner  to  consult  for  their  common  good.  Based 
upon  these  principles,  the  plaintiffs  assert  that  they  and  all 
other  citizens  of  Oregon  are  vested  with  certain  political  rights 
that  are  invaded  by  the  act,  among  which  are  the  right  of  asso- 
ciation with  others  for  political  purposes,  and  the  right  to  pro- 
tect their  organizations  from  invasion  and  control  by  those 
whose  purposes  in  politics  are  adverse.  This  leads  to  an  in- 
quiry touching  those  political  rights,  and  to  what  extent  they 
may  be  regulated  and  restricted  by  legislative  action. 

In  the  United  States  the  history  of  parties  begins  with  the 
constitutional  convention  of  1787.  It  extends  throughout  all 
the  ramifications  and  complexities  of  the  national  and  state 
governments,  and  continues  to  the  present  time.  Parties  are 
important  factors  in  propagating,  maintaining,  and  promul- 
gating governmental  policy;  and  it  is  largely  through  their 
operation  and  influence  that  the  destiny  of  the  country  is 
moulded  and  established,  and  it  may  be  that  they  are  absolutely 
essential  to  the  maintenance  of  a  representative  form  of  gov- 
ernment. Before  the  constitution  it  was  the  custom  in  Massa- 
chusetts, and  some  other  colonies,  perhaps,  for  a  coterie  of  lead- 
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ing  citizens  to  put  forward  candidates  for  office,  and  these  were 
generally  accepted  without  question.  .  Clubs  sprang  up  in  some 
localities,  especially  in  New  York,  and  became  the  organs  of 
groups  and  parties,  and  brought  out  candidates,  while  in  New 
England  the  clergy  participated  in  leadership.  ' 'Presently,' ' 
it  is  said,  "as  the  democratic  spirit  grew,  and  people  would  no 
longer  acquiesce  in  self-appointed  chiefs,  the  legislatures  began 
to  be  recognized  as  the  bodies  to  make  nominations  for  the 
higher  federal  and  state  offices.  Each  party  in  congress  nomi- 
nated the  candidate  to  be  run  for  the  presidency,  each  party  in 
a  state  legislature  the  candidate  for  governor,  and  often  for 
other  places  also." 

This  lasted  through  the  early  decades  of  the  nineteenth 
century,  but  as  party  struggles  became  more  intense  a  closer 
and  more  comprehensive  organization  was  established,  which 
satisfied  the  claims  of  the  party  leaders,  concentrated  the 
efforts  of  individuals,  and  knit  them  together  for  a  common 
purpose,  while  it  expressed  absolute  equality  of  all  voters,  and 
the  right  of  each  to  participate  in  the  selection  of  candidates 
and  the  adoption  of  party  platforms.  This  new  party  regime 
grew  and  ripened,  as  it  respects  the  Democratic  party,  about 
the  year  1835,  and,  as  to  the  Whigs,  some  years  later ;  and, 
when  the  Republican  party  sprang  up,  it  adopted  the  system 
in  all  of  its  essential  features.  The  true  theory  of  popular 
sovereignty  requires  that  the  ruling  majority  must  name  its 
own  standard  bearers  or  candidates,  must  define  its  policy,  and 
in  every  way  express  its  own  mind  and  will ;  and  the  system 
thus  developed  and  matured  is  in  accord  with  that  theory.  It 
is  strictly  representative  throughout;  is  not  a  mere  contriv- 
ance of  party  intrigue,  or  for  preventing  dissensions,  but  an 
essential  feature  of  matured  democracy :  2  Bryce,  Am.  Com. 
c.  59  (entitled  "Party  Organizations"),  p.  44.  It  will  be  seen, 
therefore,  that  the  system  in  vogue  has  developed  under  the 
constitutions,  federal  and  state,  although  not  a  matter  of  spe- 
cial concern  at  the  time  of  their  adoption.  The  parties  or  or- 
gans of  the  system  are  voluntary  associations,  pure  and  simple, 
while  the  functions  they  perform  relate  in  the  main  to  public 
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concerns.  The  primary  is  the  initial  step  in  the  system  looking 
to  the  nomination  of  candidates  whose  names  are  to  find  a  place 
upon  the  official  ballot,  and  through  its  agencies  to  be  sub- 
mitted to  the  qualified  electors  for  an  expression  of  their 
choice.  At  the  top  the  constitution  expressly  declares  there 
shall  be  a  free  and  untrammeled  ballot,  but  its  spirit  pervades 
the  whole,  and  reaches  back  to  the  inception  of  the  choice  of 
a  candidate ;  so  that  every  elector  must  be  as  free  to  express 
his  own  choice  of  a  candidate  as  to  denote  his  choice  of  a  public 
officer  at  the  polls.  If  it  were  not  so,  of  what  avail  would  be 
the  ballot  in  the  hands  of  the  people!  Once  the  stream  is  pol- 
luted at  its  source,  access  to  its  waters,  however  free,  will  not 
serve  to  purify  it.  So  it  is  if  the  people  or  party  members  are 
deprived  of  their  free  choice  of  candidates,  their  sacred  privi- 
lege of  exercising  an  elective  franchise  is  stripped  of  its  virtue. 
Mr.  Bryce,  in  speaking  of  party  management  and  the  agencies 
employed,  including  the  primary,  in  securing  nominations  and 
promoting  their  selection  by  the  people,  says :  l '  These  details 
have  more  significance  and  make  more  difference  to  the  work- 
ing of  the  government  than  many  of  the  provisions  of  the  con- 
stitution itself" :  2  Bryce,  Am.  Com.  c.  60  (entitled  "Party 
Organizations"),  p.  57.  It  would  seem,  from  these  observa- 
tions and  conditions,  that  party  management  is  of  such  vital 
importance  to  the  public  and  the  state  as  that  its  operation,  in 
so  far  as  it  respects  the  naming  of  candidates  for  public  office, 
is  an  object  of  special  legislative  concern,  to  see  that  the  pur- 
poses of  the  constitution  are  not  perverted,  and  the  people 
shorn  of  a  free  choice. 

No  attempt  is  made  to  specify  all  the  particulars  in  which 
the  act  in  question  invades  the  right  of  party  management,  but 
there  are  three  which  have  become  prominent  in  the  discus- 
sion. These  are  the  appointment  of  judges  and  clerks  of  the 
election  by  the  county  court,  the  test  prescribed  for  indicating 
party  affiliation,  and  the  manner  pointed  out  for  the  election 
of  committeemen,  fixing  their  terms  of  office,  and  specifying 
their  duties.  It  is  admitted  that  the  legislature  has  power  to 
require  parties  to  keep  a  registry  of  voters  in  precincts,  adopt 
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rules  and  regulations  for  purging  from  the  lists  the  names  of 
persons  as  they  die,  move  out  of  the  precinct,  or  change  their 
politics,  and  to  provide  for  a  secret  ballot  at  their  primaries. 
The  primary  act  of  1891  requires  parties  to  give  notice  of  the 
time  of  holding  primaries  in  cities  of  two  thousand  five  hun- 
dred or  more  of  population,  and  prescribes  the  manner  of  giv- 
ing it ;  designates  the  number  of  judges  to  be  appointed,  fixes 
their  qualifications,  and  requires  them,  together  with  the  clerks 
to  be  named,  to  perform  their  functions  under  the  sanction  of 
an  oath;   and  directs  that  their  returns  shall  be  made  to  the 
county  clerk,  as  well  as  to  the  political  organizations  under 
whose  authority  such  primary  elections  are  held.    These  are 
regulations,  also,  which  are  virtually  conceded  to  have  been 
authoritatively  made  by  the  legislature.    There  is  here  some 
regulation  of  the  acts  of  political  parties,  looking  to  the  nomi- 
nation of  candidates  for  public  office ;  and  how  much  further 
the  lawmaking  power  may  be  permitted  to  go,  or  where  it  shall 
stop,  is  not  pointed  out.    But  it  seems  to  us  that  if  the  power  is 
appropriate  to  requiring  an  oath  of  judges  and  clerks,  such  as 
is  prescribed  for  the  judges  and  clerks  at  general  elections,  it 
is  also  adequate  to  the  naming  of  these  officers  through  the  in- 
strumentality of  the  civil  authorities.    It  is  urged  that  parti- 
san boards  should  preside  over  partisan  primaries;    and  it 
might  be  better  that  they  should,  but  that  is  a  matter  of  policy, 
and  not  of  power.    So,  too,  with  the  manner  in  which  commit- 
teemen shall  be  selected,  the  designation  of  their  duties,  and 
their  term  of  office.    If  a  managing  committee  may  be  required 
to  give  notice  in  a  particular  manner  touching  an  anticipated 
primary  election  and  appoint  judges,  why  may  not  the  legisla- 
ture go  a  step  further,  and  provide  for  the  selection  of  its  mem- 
bers, denoting  the  terms  of  office,  and  prescribe  their  duties! 
If  the  power  exists  in  the  one  case,  where  is  the  line  to  be  drawn 
to  mark  the  boundary?    It  seems  to  us  that  when  any  super- 
vision of  the  acts  of  political  parties  looking  to  the  selec- 
tion of  candidates  to  be  submitted  to  the  suffrages  of  the 
people  under  the  constitution,  is  conceded  to  be  within  the 
power  of  the  legislature  a  power  commensurate  with  a  super- 
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vision  of  the  entire  scheme  of  nominations  for  public  office 
is  also  conceded.  In  the  case  of  People  v.  Democratic  Gen. 
Com.  of  Kings  County,  164  N.  Y.  335  (58  N.  E.  124,  51  L. 
R.  A.  674),  it  was  held  that,  under  a  law  requiring  each 
political  party  to  have  a  general  committee  in  each  county,  the 
members  to  hold  their  office  for  one  year,  and  to  be  selected  at 
primary  elections  in  the  manner  pointed  out  by  law,  a  member 
thereof  could  not  be  removed  by  the  committee  during  the 
term  for  which  he  was  elected,  and,  again,  that  legislative  ac- 
tion contrary  to  and  inconsistent  with  the  rules  and  regula- 
tions of  parties,  and  of  conventions  and  committees  thereof, 
will  effectually  displace  and  supplant  all  such  rules  and  regu- 
lations, and  render  them  nugatory.  Here  is  positive  judicial 
recognition  of  legislative  authority  for  the  supervision  of  party 
affairs,  as  it  concerns  nominations  for  public  office,  that  goes 
beyond  any  provision  of  the  Lockwood  act. 

The  test  prescribed  for  participating  in  a  party  primary  is 
that  the  elector  ' 'voted  for  a  majority  of  the  candidates  of  such 
party  or  association  at  the  last  election,  or  intends  to  do  so  at 
the  next  election."  The  authority  of  the  legislature  to  pre- 
scribe and  test  whatever  is  challenged ;  that  being  a  matter,  it 
is  contended,  wholly  within  the  discretion  of  the  parties  them- 
selves. The  California  primary  act  of  1899  was  declared  inop- 
erative because  it  prescribed  no  test  whatever,  and  permitted 
persons  of  different  party  affiliations  to  vote  for  party  dele- 
gates: Britton  v.  Board,  129  Cal.  337  (61  Pac.  1115,  51  L.  R. 
A.  115).  Hence  it  would  seem  that  a  test  is  necessary.  But 
who  shall  prescribe  it?  Neither  the  legislature  nor  the  parties 
can  prescribe  any  test,  it  is  plain,  that  will  operate  to  exclude 
legal  voters  of  the  same  political  faith,  nor  admit  any  that  are 
not  legally  qualified,  as  otherwise  the  election  would  not  be 
free  and  equal.  The  election  being  authorized  by  law,  parties 
cannot  claim  any  higher  authority  touching  the  qualifications 
of  voters  thereat  than  the  legislature.  If  so,  they  might  easily 
subvert  the  will  of  the  legislature,  and  render  the  law  nuga- 
tory for  any  substantial  purpose.  So  the  question  recurs  as  to 
whether  this  feature  is  one  of  regulation,  also.    We  think  it  is, 
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and  within  the  power  of  the  legislature  to  prescribe  the  rules 
relative  thereto  under  the  constitution.  The  fundamental 
principle  upon  which  such  legislative  authority  proceeds,  and 
must  proceed,  is  that  its  ultimate  purpose  is  the  election  of 
public  officers  by  a  free  and  equal  choice  of  the  qualified  elect- 
ors. A  free  and  equal  choice  of  such  officers  includes  a  free 
and  equal  choice  by  party  members  of  the  delegates  whose 
function  it  becomes  to  select  partisan  candidates,  and  the  legis- 
tive  authority  is  adequate  to  prescribe  all  reasonable  rules  and 
regulations  looking  to  the  security  and  safeguarding  of  these 
sacred  rights  and  privileges.  In  so  doing,  the  right  of  the  ad- 
herents of  the  respective  parties  to  assemble  and  consult  to- 
gether for  their  common  good  is  in  no  way  impinged  upon,  and 
they  may  still  advocate  and  promulgate  political  doctrines  and 
principles  without  restriction,  so  that  it  is  done  in  a  peaceable 
manner,  and  does  not  tend  to  moral  obliquity,  the  infraction 
of  the  law  (Davis  v.  Beason,  133  U.  S.  333,  10  Sup.  Ct.  299), 
or  the  destruction  of  the  government  itself.  In  so  far  as  Brit- 
ton  v.  Board,  129  Cal.  337  (61  Pac.  1115,  51  L.  R.  A.  115),  is 
not  in  harmony  with  this  view,  if  it  may  be  so  considered,  we 
cannot  approve  it. 

These  observations  are  applicable  to  other  features  of  the  law 
to  which  objections  are  made.  Is  the  test  a  reasonable  regula- 
tion by  which  to  ascertain  party  affiliation?  Mr.  Bryce  says 
the  usual  test  adopted  by  parties  is  "Did  the  claimant 
vote  the  party  ticket  at  the  last  important  election,— gen- 
erally the  presidential  election,  or  that  for  the  state  gover- 
norship "1  2  Bryce,,  Am.  Com.  c.  60,  p.  55.  The  Wisconsin 
acts  of  1895  and  1897  prescribe,  in  effect,  that  precise  test: 
Sess.  Laws  Wis.  1895,  p.  567 ;  Id.  1897,  p.  699.  The  California 
act  of  1897  provides  that  if  a  person  challenged  make  oath 
that  it  was  his  bona  fide  present  intention  to  support  the  nomi- 
nees of  the  convention  to  which  delegates  are  to  be  elected  for 
such  political  party  or  organization,  he  should  be  entitled  to 
vote :  Stat.  Cal.  1897,  p.  124.  The  act  was  declared  unconsti- 
tutional, but  not  upon  that  ground :  Spier  v.  Baker,  120  Cal. 
370  (52  Pac.  659,  41  L.  R.  A.  169).    And  the  legislature  evi- 
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dently  so  understood  it,  as  at  its  session  of  1901  it  passed  an- 
other act  containing  precisely  the  same  test  to  be  applied  at  a 
party  primary  election :  Stat.  Cal.  1901,  p.  615.  By  the  New 
York  act,  the  elector  must  declare  that  he  is  in  general  sym- 
pathy with  the  principles  of  the  party  at  whose  primary  he  de- 
sires to  vote ;  that  it  is  his  intention  to  support  generally  at 
the  next  general  election,  state  or  national,  the  nominees  of 
such  party  for  state  or  national  offices;  and  that  he  has  not 
enrolled  with  or  participated  in  any  primary  election  or  con- 
vention of  any  other  party  since  the  first  day  of  the  preceding 
year :  Sess.  Laws  N.  Y.  1898,  vol.  1,  c.  179,  p.  334.  This  is 
as  far  as  we  have  been  able  to  find  precedent,  and  we  are  im- 
pressed that  the  New  York  provisions  are  better  calculated 
to  serve  the  purpose  for  which  they  are  intended  than  the 
others ;  and  yet  it  is  concededly  impossible  to  provide  any  test 
by  which  all  fraud  and  illegal  voting  may  be  detected  and 
prevented.  Much  must  be  left  to  the  legislature  to  determine, 
and,  so  long  as  it  cannot  be  said  that  the  test  adopted  is  inapt 
and  unreasonable,  it  ought  to  be  permitted  to  stand ;  hence,  we 
are  constrained  to  hold  that  the  present  law  is  valid  as  it  re- 
spects that  specific  objection. 

Special  attention  is  directed  to  section  14,  relating  to  per- 
sons entitled  to  vote  at  the  primary.  The  language  is,  "But  no 
person  shall  be  entitled  to  vote  a  ticket  of  any  political  party  or 
association  unless  he  resides  in  the  precinct  where  he  offers  to 
vote,  shall  have  complied  with  the  requirements  of  the  law  re- 
lating to  registration  of  electors,  and  shall  be  entitled  to  vote 
at  the  next  ensuing  general  election  under  the  provision"  of 
the  registration  law  (Laws,  1901,  p.  323).  Plaintiffs'  counsel 
claim  a  significance  for  that  clause  which  would  close  the  door 
to  all  electors  who  had  not  secured  registration  prior  to  pri- 
mary day,  but,  when  construed  with  the  preceding  section,  it  is 
apparent  that  it  was  not  so  intended.  That  section  prescribes 
the  usual  oath  to  be  propounded  to  electors  at  a  general  elec- 
tion, which  indicates  that  a  person  entitled  to  vote  must  be  a 
qualified  elector  at  that  particular  election,  not  that  he  would 
be  entitled  to  vote  at  the  general  election  following.    The  evi- 


190  Ladd  v.  Holmes.  [40  Or. 

dent  purpose  was  to  give  operation  to  the  registry  act,  so  far  as 
applicable,  so  that  the  voter  must  either  register,  or  stand 
challenged  at  the  primary  polls,  whereupon  he  shall  produce 
proofs  entitling  him  to  vote,  as  required  by  section  16  of  the 
registry  act  (Laws,  1899,  p.  128),  before  he  may  be  allowed  to 
do  so. 

Objection  is  made  that  the  law  makes  no  provision  for  any 
special  election  that  may  become  necessary,  but  this  is  not 
vital,  as  the  effect  would  be  to  relegate  the  parties  to  the  law 
heretofore  governing  primary  elections. 

Another  invasion  of  political  management  complained  of 
is  that  there  is  a  discrimination  against  country  precincts ;  it 
being  maintained  that,  by  a  reading  of  the  last  clause  of  sec- 
tion 24  in  juxtaposition  with  the  last  clause  of  section  25,  it  be- 
comes manifest  that  such  precincts  might  be  deprived  of  all 
representation  in  the  county  convention.  Such  an  event,  how- 
ever, could  hardly  happen  when  it  is  considered  that  the  man- 
aging committee  is  to  be  composed  of  a  representative  from 
each  precinct  in  the  county,  who  are  to  apportion  the  delegates 
in  accordance  with  the  party  vote  polled  at  the  last  preceding 
election. 

It  is  next  insisted  that  section  25  of  the  act  which  relates 
to  the  appointment  of  a  county  managing  committee,  and  its 
functions  and  duties,  is  without  the  purview  of  the  title  of  the 
act.  The  title  is,  "To  provide  for  primary  elections  in  cities 
having  a  population  of  more  than  ten  thousand  inhabitants, 
and  providing  the  manner  of  conducting  the  same, ' '  etc.  Now 
the  matter  contained  in  the  section  alluded  to  is  germane  to  the 
subject  expressed,  being  a  regulation  connected  with  the  hold- 
ing of  primaries,  and  is  therefore  within  its  purview,  within 
the  meaning  of  Article  IX,  §  20,  of  the  state  constitution. 

And,  again,  it  is  insisted  that  it  was  not  competent  for  the 
legislature  to  impose  the  burden  of  primary  elections  within 
the  City  of  Portland  upon  the  whole  County  of  Multnomah, 
which  is  made  a  special  cause  of  complaint  by  Mr.  Bain,  who 
resides  and  is  a  taxpayer  outside  of  the  city  limits.  The  answer 
to  this,  it  seems  to  us,  is  that  the  expense  is  incident  to  and  in 
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pursuance  of  a  general  law  of  the  state,  although  it  operates 
locally.  The  election  is  for  the  selection  of  precinct  delegates 
and  officers,  which  is  properly  a  county  charge:  Board  of 
Com'rs  of  Marian  County  v.  Center  Tp.  107  Ind.  584  (8  N.  E. 
625).  This  is  unlike  the  case  of  Simon  v.  Northup,  27  Or.  487 
(40  Pac.  560,  30  L.  R.  A.  171),  where  the  attempt  was  made  to 
impose  a  debt  of  the  city  upon  the  county  which  the  county 
was  neither  under  legal  nor  moral  obligation  to  pay.  Nor  is 
the  act  one  providing  for  a  tax  which  is  required  to  be  equal 
and  uniform,  but  it  simply  provides  for  the  adjustment  of  a 
public  burden  which  is  appropriately  incident  to  the  county. 

This  disposes  of  all  the  questions  involved,  and,  being  fav- 
orable to  the  respondent,  the  decree  of  the  court  below  will  be 
affirmed.  Affirmed. 


Argued  13  November ;  decided  0  December,  1001. 

WRIGHT  v.  CRAIG. 

[66  Pac.  807.] 

Fraudulent  Conveyance — Consideration — Burden  of  Proof. 

1.  Where  valuable  property  has  been  conveyed  to  relatives  for  an  appar- 
ently Inadequate  consideration  by  one  who  is  in  debt,  and  by  the  conveyance 
is  left  practically  without  anything,  the  burden  of  proof  Is  upon  the-  parties  to 
the  conveyance  to  show  that  the  consideration  was  genuine,  adequate  and  val- 
uable :  Marks  v.  Crow,  14  Or.  882,  and  Mendenhall  v.  Ehcert,  36  Or.  375,  ap- 
plied. 

Evidence  of  Fraud. 

2.  The  testimony  in  this  case  seems  to  preponderate  to  the  effect  that  the 
transfer  in  question  was  made  without  an  Intent  by  the  grantee  to  defraud 
creditors. 

Fraudulent  Conveyance — Adequacy  of  Consideration. 

3.  To  support  a  conveyance  by  an  insolvent  against  the  claims  of  creditors 
the  consideration  must  be  adequate,  and  unless  it  is  shown  to  be  so  the  prop- 
erty may  be  ordered  sold  subject  to  the  actual  consideration  proved,  which 
will  be  a  iirst  Hen :    MorreU  v.  Miller,  28  Or.  354,  applied. 
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From  Union :    Wm.  R.  Ellis,  Judge. 


Suit  by  W.  T.  Wright  and  S.  O.  Swackhamer  against  A.  C. 
and  Amelia  Craig  to  set  aside  a  conveyance  of  certain  realty 
by  the  former  to  the  latter.  There  was  a  decree  for  the  defend- 
ants, from  which  plaintiffs  appeal.  Modified. 
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For  appellants  there  was  a  brief  and  an  oral  argument  by 
Messrs.  J.  M.  Carroll,  and  Thos  H.  Crawford. 

For  respondents  there  was  a  brief  over  the  name  of  Baker 
&  Bakery  with  an  oral  argument  by  Mr.  J.  8.  Baker. 

Mr.  Justicb  Wolverton  delivered  the  opinion. 

This  is  a  suit  to  set  aside  a  conveyance  of  a  tract  of  land 
having  a  hotel  building  thereon,  executed  by  A.  C.  Craig  to  his 
wife,  on  the  alleged  ground  that  it  was  voluntary,  and  made 
and  accepted  with  the  intent  and  for  the  purpose  of  defraud- 
ing creditors,— especially  the  plaintiffs  herein.  At  the  time  of 
the  trial  the  husband  and  wife  had  been  living  on  the  premises 
for  twenty-seven  years,  and  there  had  been  expended  $1,500  of 
the  wife's  money,  left  her  by  a  former  husband,  in  the  pur- 
chase and  improvement  thereof,  the  expenditure  being  made 
early,  as  regards  the  time  of  their  settlement.  The  record 
discloses  the  following  facts,  which  are  unquestioned :  On  No- 
vember 22,  1888,  the  plaintiffs  and  defendant  A.  C.  Craig  and 
others  became  sureties  upon  the  note  of  J.  B.  Eaton,  Jr.,  to  the 
First  National  Bank  of  Union.  To  indemnify  them,  Eaton 
gave  Swackhamer  a  Mortgage,  to  foreclose  which  the  bank  in- 
stituted a  suit,  and  obtained  a  decree  against  the  makers  of  the 
note.  The  balance  remaining  due  after  applying  the  mortgage 
proceeds  was  paid  by  the  solvent  sureties,  Craig  paying  noth- 
ing thereon.  The  plaintiffs,  Wright  and  Swackhamer,  ad- 
vanced his  (Craig's)  proportion toavoid  a  levy  and  sale  of  their 
property  under  execution.  Within  thirty  days  they  filed  with 
the  clerk  of  the  court  notice  of  such  payment,  and  claim  of  con- 
tribution and  repayment  by  Craig,  and  an  entry  thereof  was 
made  in  the  margin  of  the  docket  where  the  decree  was  entered. 
On  August  20,  1896,  execution  was  issued  to  enforce  contribu- 
tion by  Craig,  and  was  returned  nulla  bona,  except  as  to  $50, 
which  was  realized  from  the  levy  and  sale  of  an  eighty-acre 
tract  of  land.  An  indorsement  on  the  summons  in  the  suit  by 
the  bank  shows  that  Craig  accepted  service  thereof  on.  May  27, 
1893,  but  it  may  have  been  later,  or  some  time  between  that 
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date  and  the  thirty-first.  On  the  latter  date  Craig  conveyed 
the  property  in  question  to  his  wife,  the  deed  reciting  a  con- 
sideration of  $1.  At  the  trial  in  the  court  below,  plaintiffs  in- 
troduced the  records  relating  to  the  suit  by  the  bank  against 
Eaton  et  dl.,  including  the  execution  to  enforce  contribution, 
and  the  accompanying  return,  together  with  the  deed  executed 
by  Craig  to  his  wife.  It  was  further  shown  that  at  the  time  of 
the  conveyance  Craig  was  in  possession  of  the  premises,  and 
had  been  living  thereon  with  his  wife  for  many  years ;  and  Mr. 
Swackhamer  testified  that  he  supposed  Craig  was  the  owner 
and  solvent  at  the  time  the  note  was  executed. 

In  defense,  A.  C.  Craig  testified  that  $1  was  not  the  real 
consideration  for  the  deed,  but  that  it  consisted  of  the  payment 
by  his  wife,  at  his  request,  of  two  mortgages  upon  the  prem- 
ises, and  a  mare  which  she  let  him  have.  The  mortgages  were 
payable  to  George  Atkinson  and  William  Wilson,  and  were  for 
$1,200  and  $700,  respectively ;  and  the  mare  was  turned  in  at 
$200.  The  mortgages  were  discharged  on  the  record  in  1891,— 
the  latter  on  January  19,  and  the  former  on  July  23.  On  being 
asked  what  agreement,  if  any,  he  had  with  his  wife  with  regard 
to  making  the  deed  if  she  would  pay  off  the  mortgages,  he  re- 
plied: "At  the  time  she  paid  the  mortgages  off,  I  told  her  I 
would  secure  her  the  deed  of  the  place. ' '  The  conveyance  did 
not  comprise  all  his  property,  as  he  also  had  the  eighty  acres 
sold  under  execution,  as  above  noted.  Craig  further  stated  that 
the  especial  occasion  for  making  the  deed  at  the  time  was  that 
Lindsay  Roberts, his  wife's  son, was  going  away, and  he  wanted 
him  to  witness  it;  that  he  had  no  recollection  of  ever  telling 
his  wife  of  having  signed  the  note ;  and  that  since  the  payment 
of  the  mortgages  the  business,  as  it  respects  the  property  con- 
cerned, has  been  conducted  in  his  wife's  name.  Mrs.  Craig 
testified  that  at  the  time  the  deed  was  executed  she  knew  noth- 
ing of  her  husband  signing  the  note,  and  that  the  deed  was  not 
accepted  for  the  purpose  of  defrauding  or  delaying  his  cred- 
itors ;  that  the  consideration  paid  for  the  property  consisted  of 
money  advanced  to  satisfy  two  mortgages,  and  a  mare  worth 
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$200 ;  that  Craig  agreed  to  make  the  deed  if  she  would  pay  off 
the  mortgages,  that  she  went  with  him  to  Baker  City,  took  the 
money  with  her,  and  paid  off  the  Atkinson  mortgage  of  $1,200 
there;  that  she  also  paid  Atkinson  for  Wilson  $800  in  dis- 
charge of  the  latter 's  mortgage,  being  the  principal  and  $100 
interest ;  that  the  money  so  paid  was  hers,  and  that  no  part  of 
it  was  furnished  by  Craig;  that  she  earned  it  by  keeping 
boarders  in  the  hotel  situated  on  the  premises,  and  cooking  for 
railroad  and  other  people ;  that  the  house  was  run  in  her  name ; 
that  she  managed  it  and  had  full  charge  of  it,  paid  the  bills, 
hired  the  help,  supplied  the  provisions,  etc. ;  that  Craig  had 
not  been  well  for  a  good  many  years,  and  did  nothing,  com- 
paratively, to  help  her;  that  he  was  there  all  the  time,  and 
helped  what  he  could,  but  was  not  able  to  do  much ;  that  he 
had  gone  to  market  some,  but  that  she  kept  a  hired  man  to  do 
the  work  and  chores.  In  rebuttal,  Robert  Eakin  testified,  in 
substance,  that,  as  attorney  for  the  plaintiffs,  he  instituted  the 
suit  for  the  First  National  Bank  against  J.  B.  Eaton,  Jr.,  et  al.9 
and,  in  pursuance  of  his  employment,  obtained  from  A.  C. 
Craig  an  admission  of  service  of  the  summons  upon  him ;  that 
he  was  somewhat  surprised,  or  appeared  to  be  so,  that  the  suit 
was  being  brought  on  the  note,  or  that  there  was  an  attempt 
made  to  hold  him  liable,  and  there  was  some  talk  to  the  effect 
that  he  had  assurances  he  would  not  be  held,  and  also  made 
some  statement  in  purport  that  a  judgment  against  him  would 
be  "no  good,"  anyway;  that  he  either  had  conveyed  his  prop- 
erty to  his  wife,  or  would  convey  it  to  her,  and  probably  some 
other  talk  in  regard  to  it,  but  the  particulars  he  could  not  re- 
call. Further  on  he  testified  as  interrogated:  "Q.  You  don't 
remember  positively  whether  he  said  he  had  deeded  the  prop- 
erty to  his  wife,  or  whether  he  said  he  would  deed  it  ?  A.  No ; 
I  couldn't  say  which.  He  may  have  said  he  was  about  to  con- 
vey it,  or  that  he  had  already  conveyed  it.  Q.  Did  he  say  he 
was  going  to  do  that  to  protect  her  ?  A.  Possibly  something  to 
that  effect.  I  don't  recollect  just  what  language  he  used  in  re- 
gard to  it ;  but  something  to  the  effect  that  he  was  getting  old 
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and  life  was  uncertain,  and  possibly  something  more  about  his 
affairs  with  his  wife.  I  don't  recollect  now." 

1.  It  will  be  noted,  in  the  first  instance,  that  the  plaintiffs 
simply  introduced  the  deed  from  Craig  to  his  wife,  reciting  a 
consideration  of  $1,  and  the  records  touching  the  suit  by  the 
bank  and  the  subsequent  proceedings,  whereby  it  appeared 
that  the  deed  was  made  shortly  after  the  acceptance  of  the 
service  of  summons  by  Craig;  and  the  question  of  fraud  or 
want  of  bona  fides  touching  the  conveyance,  and  a  purpose  to 
hinder  and  delay  the  creditors,  is  left  to  inference  and  pre- 
sumption. The  principal  part  of  Craig's  property  was  thus 
transferred  to  his  wife,  leaving  an  eighty-acre  tract  of  land  in 
his  name,  which  was  afterwards  sold  for  $50 ;  thus  rendering 
him  insolvent  and  without  sufficient  means  with  which  to  dis- 
charge his  legal  obligations.  This  was  quite  sufficient,  under 
the  circumstances,  to  shift  the  burden  of  proof.  It  made  a 
prima  facie  case  of  fraud,  and  thereafter  it  devolved  upon  the 
wife  to  show  that  she  took  and  accepted  the  conveyance  in  en- 
tire good  faith,  without  purpose  of  defrauding  the  creditors  of 
Craig,  and  for  a  valuable  and  adequate  consideration.  It  is 
not  a  badge  of  fraud  for  a  husband  to  sell  and  transfer  prop- 
erty to  his  wife ;  for  the  husband  and  wife  can  now  deal  with 
each  other,  so  far  as  their  separate  property  rights  are  con- 
cerned, as  if  they  were  strangers,  and  where  the  right  exists 
there  can  be  no  impropriety  in  exercising  it.  However,  by 
reason  of  the  facility  afforded  by  the  relationship  of  the  parties 
for  entering  into  confidential  relations  and  keeping  them  se- 
cluded from  others,  such  a  transaction  will  be  closely  scrutin- 
ized, and  the  grantee  must  exhibit  such  a  case  as  is  wholly  con- 
sistent with  fair  dealing.  As  was  held  in  Marks  v.  Crow,  14 
Or.  382  (13  Pac.  55),— an  analogous  case :  " Where  one  who  is 
in  debt  at  the  time  conveys  substantially  the  whole  of  his  estate 
to  his  brother,  ostensibly  in  satisfaction  of  his  debt  to  the  lat- 
ter, in  a  suit  by  creditors  to  set  aside  a  deed  for  fraud  it  is  in- 
cumbent upon  the  grantee  to  establish  by  satisfactory  proof 
that  there  was  a  valuable  and  adequate  consideration  for  the 
deed.    And,  unless  he  can  give  a  clear  and  precise  account  of 
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the  items  constituting  the  alleged  debt,  a  fraudulent  intent  will 
be  inferred."  The  consideration  must  not  only  be  valuable, 
but  should  also  be  adequate:  14  Am.  &  Eng.  Ency.  Law  (2 
ed.)  ,  292.  And,  generally,  see  Jolly  v.  Kyle,  27  Or.  95  (39 
Pac.  999) ;  Flynn  v.  Baisley,  35  Or.  268  (57  Pac  908,  45  L.  R. 
A.  645,  76  Am.  St.  Rep.  495) ;  Mendenhall  v.  Elwert,  36  Or. 
375  (59  Pac.  805). 

2.  Mrs.  Craig  denies  any  knowledge  of  her  husband's  in- 
debtedness at  the  time  of  the  transfer,  or  any  complicity  with 
him  in  any  design  that  he  may  have  had  to  hinder  or  defraud 
the  plaintiffs  in  the  collection  of  their  demand;  and  there  is 
nothing  tangible  in  the  record  to  gainsay  what  she  asserts. 
Both  she  and  her  husband  testify  that  the  money  with  which 
the  mortgages  were  discharged  belonged  to  her,  and  that  he 
agreed,  in  consideration  of  their  payment,  to  make  her  the 
deed ;  and  this  arrangement  between  them,  or  the  fact  of  its 
existence,  is  nowhere  disputed.  The  money  with  which  these 
mortgages  were  discharged,  so  far  as  disclosed  by  the  evidence, 
was  accumulated  by  Mrs.  Craig  in  carrying  on  the  hotel,  or 
boarding  house,  as  it  is  sometimes  called.  This  was  conducted 
by  her  and  in  her  name.  She  incurred  the  liabilities  and  dis- 
charged them,  and  received  the  profits,  and  there  is  no  circum- 
stance to  militate  against  her  right  thereto,  except  that  the 
property  belonged  to  her  husband,  and  they  were  living  to- 
gether thereon  as  husband  and  wife.  She  had  put  her  means 
in  the  property,  however,  and  he  was  unable  to  engage  in  ac- 
tive employment,  and  it  is  quite  natural,  and  not  at  all  improb- 
able, that  she  should  assume  charge  of  the  business,  and  man- 
age and  conduct  it  in  her  own  right ;  and  we  must  take  it  as 
established  that  she  earned  the  money  with  which  the  mort- 
gages were  paid.  Craig  could  allow  his  wife  the  use  of  the 
property,  if  he  saw  fit,  so  long  as  it  was  not  done  with  a  fraud- 
ulent intent ;  and  it  is  not  charged  that  he  purposed  thereby 
to  hinder  or  delay  the  plaintiffs  in  the  collection  of  their  de- 
mand. The  charge  of  fraud  is  confined  exclusively  to  the 
transfer.  Although  accompanied  by  some  suspicious  circum- 
stances, and  whatever  may  have  been  Craig's  intention,  we 
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think  it  appears  by  a  preponderance  of  the  evidence  that  Mrs. 
Craig  paid  off  the  mortgages,  expecting,  to  obtain  title  to  the 
property,  without  knowledge  of  his  indebtedness. 

3.    But  there  was  a  very  material  matter  in  connection 
with  the  transaction  that  she  did  not  establish,  namely,  that 
she  paid  an  adequate  consideration  for  the  property.    In  this 
the  burden  was  with  her.    There  is  not  a  word  in  the  record  as 
to  the  value  of  the  property,  and  yet  it  is  insisted  by  the  plain- 
tiffs that  it  will  readily  sell  for  $6,000  to  $10,000.    If  such  is 
the  case,  there  was  a  grave  inadequacy  of  consideration.    It 
is  not  claimed  by  the  defendants  that  the  $1,500  put  into  the 
property  by  Mrs.  Craig  at  the  time  of  the  settlement  thereon 
was  part  of  the  consideration  for  the  transfer,  and  it  could  not 
be  so  considered,  in  any  event,  because  of  the  great  lapse  of 
time,  and  the  absence  of  any  intent  shown  to  keep  the  credit 
alive,  if  it  was  ever  their  purpose  to  do  so :    Fleischner  v.  Bank 
of  McMinnvMe,  36  Or.  533,  569  (60  Pac.  603) ;  Bates  v.  Mc- 
Connell  (C.  C),  31  Fed.  588.    The  consideration  advanced  by 
Mrs.  Craig  was,  no  doubt,  valuable ;  but  she  could  have  gone 
further  and  shown,  if  such  was  the  case,  that  it  was  also  ade- 
quate.    In  not  doing  this,  the  fact  of  adequacy  of  the  price 
paid  is  left  unproved ;   and  we  must  assume  that  there  was  a 
manifest  disparity  between  the  real  value  and  the  price  paid, 
or  she  would  have  established  the  contrary.    It  was  not  incum- 
bent on  the  plaintiffs  to  show  the  disparity,  although  they 
might  have  done  so ;   for  when  they  made  a  prima  facie  case 
the  burden  shifted  to  the  defendants  to  establish  the  bona  fides 
of  the  sale,  against  the  claims  and  demands  of  creditors,  and 
adequacy  of  consideration  is  one  of  the  essential  elements  of 
such  proof.    Now,  where  there  is  a  manifest  disparity  in  the 
respect  alluded  to,  a  court  of  equity  may  adopt  such  specific 
relief  as  may  be  best  suited  to  the  exigencies  of  the  case,  and, 
among  others,  may  declare  the  sale  voluntary  as  to  the  excess, 
and  allow  it  to  stand  as  to  that  which  is  valuable  and  real: 
Clements  v.  Moore,  73  U.  S.  (6  Wall.)  299,  312;  Bates  v.  Mc- 
Connell,  31  Fed.  588;    Herschfeldt  v.  George,  6  Mich.  456; 
Strong  v.  Lawrence,  58  Iowa,  55  (12  N.  W.  74) ;  Lyon  v.  Had- 
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dock,  59  Iowa,  682  (13  N.  W.  737) ;  Boyd  v.  Dunlap,  1  Johns. 
Ch.  478.  Indeed,  the  principle  has  been  adopted  in  this  state : 
Crawford  v.  Beard,  12  Or.  447  (8  Pac.  537) ;  MorreU  v.  MUler, 
28  Or  .  354  (43  Pac.  490,  45  Pac.  246). 

The  decree  of  the  court  below  will  therefore  be  modified, 
and  one  here  entered  setting  aside  the  conveyance  from  Craig 
to  his  wife,  and  directing  that  the  property  be  sold  to  satisfy 
the  plaintiffs  demand,  subject  to  the  actual  consideration  paid 
by  Mrs.  Craig,  with  interest  at  eight  per  cent,  per  annum  from 
the  date  of  payment.  The  amount  paid,  as  shown,  was  $800  on 
the  Wilson  mortgage,  January  19,  1891 ;  $1,200  on  the  Atkin- 
son mortgage,  July  22 ;  and  the  value  of  the  mare,  $200.  It 
does  not  appear  when  the  mare  was  delivered  to  Craig,  but  it 
must  have  been  prior  to  any  payment  upon  the  mortgages,  and 
interest  will  be  allowed  thereon  from  January  19,  1891.  The 
aggregate  of  these  sums  at  the  rate  suggested  is  $4,009.37. 
This  sum  will  be  declared  a  lien  upon  the  premises  in  favor  of 
Mrs.  Craig,  superior  in  right  and  prior  in  time  to  the  plaintiffs' 
demand.  Plaintiffs  to  recover  their  costs  and  disbursements  in 
both  courts.  Modified. 


Argued  13  November ;   decided  9  Dec.,  1901 ;   rehearing  denied  27  Jan.,  1902. 

GARNIER  v.  WHEEIjEB. 

[66  Pac.  812.] 

Fraudulent  Conveyances — General  Rules. 

1.  In  considering  whether  conveyances  made  by  debtors  are  fraudulent, 
several  rules  are  well  established,  among  which  may  be  mentioned  these :  the 
grantee  must  know  of  the  intent  to  hinder  and  defraud  and  acquiesce  therein ; 
the  fraud  may  be  inferred  from  surrounding  circumstances;  and  conveyances 
between  relatives  will  always  be  very  closely  examined. 

Evidence  of  Fraudulent  Intent. 

2.  The  evidence  does  not  show  that  the  grantee  in  the  conveyance  in  ques- 
tion participated  in  the  fraudulent  intent  of  the  grantor,  if  it  be  conceded 
that  the  latter  meant  to  delay  his  creditors. 

Prom  Washington :    Thos.  A.  McBride,  Judge. 
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Suit  by  Jean  Baptiste  Emile  Garnier  and  others  against 
Ira  E.  Wheeler  and  others.  From  a  decree  for  defendants, 
plaintiffs  appeal.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of  Emmons 
&  Emmons,  and  Ghistavus  C.  Moser,  with  an  oral  argument  by 
Messrs.  Halmor  H.  Emmons,  and  John  Wesley  Bell. 

For  respondents  there  was  a  brief  and  an  oral  argument  by 
Messrs.  Samuel  B.  Huston,  and  Thos.  H.  Tongue. 

Mr.  Justice  Moore  delivered  the  opinion. 

This  is  a  suit  to  set  aside  a  deed  as  to  a  part  of  the  real 
property  conveyed  thereby,  and  to  subject  such  part  to  the 
payment  of  a  judgment.  The  admitted  facts  are  that  the  de- 
fendant Ira  E.  Wheeler  executed  to  B.  Phillips,  August  19, 
1893,  three  promissory  notes,  each  for  the  sum  of  $200,  pay- 
able in  ninety,  one  hundred  and  fifty,  and  two  hundred  and 
ten  days,  respectively ;  that  Wheeler  was  then  the  owner  of  the 
property  so  conveyed,  which,  on  October  5,  1893,  for  the  ex- 
pressed consideration  of  $8,000,  he  conveyed  to  his  brother,  the 
defendant  David  R.  Wheeler;  that  said  notes  were  assigned 
to  the  plaintiffs,  and,  no  part  thereof  having  been  paid,  they, 
on  April  13,  1895,  secured  a  judgment  in  the  circuit  court  for 
Multnomah  County  against  the  maker  for  the  amount  due 
thereon,  and  on  February  25,  1897,  executions  theretofore 
issued  thereon  to  the  sheriffs  of  Multnomah  and  Washington 
counties  were  returned  nulla  bona;  that  David  Wheeler  con- 
veyed away  a  part  thereof,  and  now  owns  only  lots  Nos.  1,  2,  3, 
4,  5,  7,  8,  10,  11,  12,  and  the  west  half  of  lot  9,  in  Wheeler's 
Subdivision  in  Washington  County,  as  appeared  by  the  re- 
corded plat  thereof.  It  is  alleged  in  the  complaint  that  Ira  E. 
Wheeler  fraudulently  conveyed  said  land  to  his  brother  with- 
out consideration,  and  with  intent  to  hinder,  delay,  and  de- 
fraud his  creditors;  that  upon  the  execution  of  the  deed  he 
became,  and  still  is,  insolvent ;  and  that  no  part  of  said  judg- 
ment has  ever  been  paid.  The  defendant  David  R.  Wheeler,  an- 
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swering  the  complaint,  denied  the  material  allegations  thereof, 
and  averred  that  at  the  time  said  deed  was  executed  his  brother 
was  indebted  to  him  in  the  sum  of  $2,700 ;  that  said  premises 
were  subject  to  the  lien  of  a  mortgage  to  secure  the  sum  oi 
$1,250  and  interest,  the  payment  of  which  he  assumed;  that 
he  paid  his  brother  the  sum  of  $1,500,  and  executed  to  him  a 
promissory  note  for  the  sum  of  $2,000,  in  consideration  of  said 
land,  and  that  he  had  fully  paid  said  note ;  that  he  purchased 
said  premises,  and  paid  full  value  therefor,  without  notice  or 
knowledge  of  plaintiff's  claim,  and  without  fraudulent  intent 
of  any  kind  or  character  whatever.  The  reply  having  put  in 
issue  the  allegations  of  new  matter  in  the  answer,  a  trial  was 
had,  resulting  in  a  decree  dismissing  the  suit,  and  plaintiffs 
appeal. 

1.  The  question  presented  for  consideration  is  as  to  whether 
David  R.  Wheeler  was  an  innocent  purchaser  for  a  valuable 
consideration,  without  knowledge  or  notice  of  any  bad  intent 
on  the  part  of  his  brother.  " Three  things/'  says  Mr.  Wait  in 
his  work  on  Fraudulent  Conveyances  (section  369),  "must 
concur  to  protect  the  title  of  the  purchaser :  (1)  He  must  buy 
without  notice  of  the  bad  intent  on  the  part  of  the  vendor; 

(2)  he  must  be  a  purchaser  for  a  valuable  consideration;  and 

(3)  he  must  have  paid  the  purchase  money  before  he  had  no- 
tice of  the  fraud. '  *  Every  conveyance  of  any  estate  or  interest 
in  lands  made  with  the  intent  of  hindering,  delaying,  or  de- 
frauding creditors  is  voidable  as  to  them :  Hill 's  Ann.  Laws, 
§  3059;  Bradtfeldt  v.  Cooke,  27  Or.  194  (50  Am.  St.  Rep.  701, 
40  Pac.  1) .  The  grantor's  intent  to  defraud  his  creditors,  how- 
ever, will  not  defeat  the  title  of  a  purchaser  for  a  valuable  con- 
sideration, unless  it  appears  that  the  latter  had  previous  notice 
of  such  intent  [Hill's  Ann.  Laws,  §  3062;  Lyons  v.  Leahy,  15 
Or.  8  (13  Pac.  643,  3  Am.  St.  Rep.  133) ;  Philbrick  v.  O'Con- 
ner,  15  Or.  15  (13  Pac.  612,  3  Am.  St.  Rep.  139)]  ;  the  rule 
being  that  the  deed  will  not  be  set  aside  for  fraud  unless  it 
appears  that  the  grantee  accepted  a  conveyance  with  knowl- 
edge of  the  grantor's  fraudulent  intent,  thereby  participating 
in  the  fraud:   Bonser  v.  Miller,  5  Or.  110.     The  fraudulent 


Dec.  1901.]  Garnibr  v.  Wheeler.  201 

intent  is  a  question  of  fact  (Hill's  Ann.  Laws,  §  3062),  which 
may  be  established  by  direct  proof,  or,  in  a  suit  in  equity, 
inferred  from  the  facts  and  circumstances  surrounding  the 
transaction:  Coolidge  v.  Heneky,  11  Or.  327  (8  Pac.  281); 
Lyons  v.  Leahy,  15  Or.  8  (3  Am.  St.  Rep.  133,  13  Pac.  643) ; 
Philbrick  v.  O'Connor,  15  Or.  15  (3  Am.  St.  Rep.  139,  13  Pac. 
612).  A  conveyance  of  real  property  to  a  relative  is  always 
closely  scrutinized  when  the  bona  fides  of  the  transaction  is 
challenged  by  the  grantor's  creditors ;  the  presumption  in  such 
cases  being  that  the  fraudulent  intention  of  the  grantor,  by 
reason  of  the  intimacy  of  the  parties,  must  have  been  known 
to,  and  participated  by,  the  grantee:  Jolly  v.  Kyle,  27  Or. 
95  (39  Pac.  999) ;  Feldman  v.  Nicolai,  28  Or.  34  (40  Pac. 
1010) ;  Flynn  v.  Baisley,  35  Or.  268  (45  L.  R.  A.  645,  76  Am. 
St.  Rep.  495,  57  Pac.  908). 

2.  The  evidence  shows  that  the  defendant  Ira  E.  Wheeler 
owned  lot  3,  block  22,  in  Wheeler's  Addition  to  East  Portland, 
which  was  attached  October  4,  1893,  in  an  action  brought 
against  him  in  the  circuit  court  for  Multnomah  County  by  the 
Gambrinus  Brewing  Company  to  recover  the  sum  of  $400, 
with  interest  from  August  19, 1893.  James  Hume,  who  lived  in 
Washington  County,  near  the  residence  of  David  R.  Wheeler, 
appearing  as  plaintiffs'  witness,  testified  that  on  the  day  Ira  E. 
Wheeler's  property  was  attached. he  met  the  latter  in  Portland, 
and  was  requested  by  him  to  tell  his  brother  David  R.  to  meet 
him  in  Hillsboro  the  next  day,  and  accept  a  transfer  of  said 
real  property.  The  witness,  being  requested  to  '  *  state  what  that 
conversation  was,"  said:  "I  was  in  there,  and  Mr.  Wheeler 
asked  me  if  I  was  going  out,  and  I  said  I  was  going  out  to- 
night, and  he  asked  me  if  I  would  come  down  to  his  brother's, 
and  tell  him  what  to  do,— to  come  up  here.  Q.  What  was  that  J 
A.  To  transfer  the  property  over  to  his  brother.  Q.  Did  he 
tell  you  why  he  wanted  it  transferred?  A.  Well,  he  said  he 
wanted  to  beat  them  fellows.  I  don't  know  what  he  meant  or 
who  he  meant.  Q.  Did  he  say  what  fellows  1  A.  No,  sir.  Q. 
Did  you  go  out?  A.  I  went  out,  and  came  down  next  morn- 
ing, and  told  him  what  he  told  me  to  tell  him,  and  I  delivered 
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my  message,  and  he  came  up  here.  *  *  *  Q.  What  did 
you  tell  David  1  A.  What  his  brother  told  me.  Q.  Relate  it. 
A.  That  his  brother  wanted  him  to  go  up  and  transfer  his  prop- 
erty over  to  him.  Q.  Up  where  1  A.  To  come  up  to  Hillsboro. 
He  came  up  on  the  train  the  next  morning."  Ira  E.  Wheeler 
testified  that  he  had  been  asking  $10,000  for  the  land,  but 
David  offered  him  only  $8,000,  and  that  he  told  Hume  to  tell 
his  brother  he  accepted  his  offer,  and  would  go  to  Hillsboro 
next  day,  and  execute  a  deed  to  him  therefor,  but  denies  having 
told  him  that  he  intended  to  beat  any  one.  Hume  does  not  tes- 
tify that  he  informed  David  that  Ira  wanted  to  beat  * '  them  fel- 
lows, ' '  or  to  defraud  any  of  his  creditors.  He  says  he  informed 
David  as  Ira  requested  him,  from  which  it  might  be  inferred 
that  he  told  David  Ira  wanted  to  convey  the  property  to  de- 
fraud his  creditors.  But,  when  requested  to  relate  the  state- 
ment which  he  made  to  David,  he  says,  in  effect,  he  told  him 
his  brother  wanted  him  to  go  to  Hillsboro  to  take  a  transfer 
of  the  property. 

From  a  careful  examination  of  the  testimony,  we  do  not 
think  David  had  any  knowledge  or  notice  of  his  brother's  in- 
tention to  defraud  his  creditors,  if  such  intention  existed.  At 
the  time  Ira's  property  in  East  Portland  was  attached  it  was 
estimated  to  be  worth  about  $3,000,  though  incumbered  by  a 
mortgage  for  the  sum  of  $500.  That  property  was  sold  under 
an  execution  issued  upon  the  brewing  company's  judgment, 
and  was  never  redeemed.  But  such  failure  to  secure  a  restora- 
tion of  the  estate  does  not  necessarily  prove  that  Ira  enter- 
tained an  intent  to  defraud  his  creditors  at  the  time  he  exe- 
cuted the  deed  to  his  brother,  for  he  may  have  thought  the 
East  Portland  property  sufficient  to  pay  the  sum  due  on  plain- 
tiff's notes,  which  seem  to  be  a  part  of  the  series  executed  by 
him,  to  which  the  Gambrinus  Brewing  Company  note  be- 
longed. The  financial  crisis  which  occurred  about  the  time  of 
or  soon  after  the  property  was  attached  disappointed  the  ex- 
pectations of  many  debtors  in  respect  to  the  value  of  their 
property,  and  defeated  their  hopes  of  its  bringing,  upon  a 
forced  sale,  any  greater  sum  than  the  creditors'  demand.    The 
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state  of  the  money  market  at  that  time  was  such  that  it  was 
almost  impossible  to  secure  a  loan  upon  property,  so  that  its 
redemption  could  be  effected.  We  do  not  think  Ira,  at  the  time 
the  conveyance  was  made  to  his  brother,  entertained  an  intent 
to  defraud  his  creditors.  He  owed  Hume  at  that  time,  and  if 
such  intent  were  cherished  it  seems  unreasonable  that  he 
should  have  informed  him  that  he  was  going  to  transfer  the 
land  in  question  to  David  to  defraud  any  of  his  cerditors ;  and 
this  fact  alone  seems  to  render  Hume's  statement  improbable. 
But,  however  this  may  be,  we  do  not  think  the  testimony  shows 
that  David  had  any  knowledge  or  notice  of  his  brother's  fraud- 
ulent intent  until  after  he  had  paid  the  ,entire  consideration 
for  the  land.  David  had  long  desired  Ira's  land  as  an  addition 
to  his  farm,  and  had  been  negotiating  for  its  purchase,  hoping 
thereby  to  secure  the  settlement  of  Ira's  indebtedness  to  him. 
It  is  admitted  that  the  property  was  not  worth  more  than 
$8,000,  and  that  David  paid  therefor  this  consideration,  which 
is  fully  accounted  for,  except  as  to  about  $700.  It  is  difficult 
to  say  with  any  degree  of  certainty  what  sum  was  due  him  at 
the  time  the  deed  was  executed.  David  and  Ira  testified  that 
it  was  about  $2,700,  but  they  cannot  give  the  detailed  items, 
except  as  to  about  $2,000.  David  says  that  at  different  times 
he  loaned  his  brother  sums  varying  from  $10  to  $250,  and  in 
this  he  is  corroborated  by  Ira. 

Plaintiffs'  counsel,  in  support  of  their  contention  that  the 
court  erred  in  dismissing  the  suit,  rely  upon  the  case  of  Marks 
v. Crow,  14  Or. 382  (13  Pac. 55), where  it  was  held  that  one  who 
was  in  debt  at  the  time  of  conveying  substantially  the  whole  of 
his  estate  to  his  brother,  ostensibly  in  satisfaction  of  his  debt 
to  the  latter,  in  a  suit  by  creditors  to  set  aside  the  deed  for 
fraud  it  is  incumbent  upon  the  grantee  to  establish  by  satis- 
factory proof  that  there  was  a  valuable  and  adequate  consid- 
eration for  the  deed,  and  unless  he  can  give  a  clear  and  precise 
account  of  the  items  constituting  the  alleged  debt  a  fraudulent 
intent  will  be  inferred.  But  in  the  case  at  bar  the  trial  oc- 
curred about  five  and  one  half  years  after  the  deed  was  exe- 
cuted, and  it  is  not  strange  that  the  defendants  cannot  give  a 
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correct  itemized  account  of  the  debt  due  from  Ira  to  David. 
At  that  time  the  brothers  possessed  quite  an  amount  of  prop- 
erty, and  had  transacted  considerable  business,  and  it  is  not  at 
all  strange  that  they  cannot,  in  a  transaction  involving  $8,000, 
account  for  about  $700,  except  by  saying  that  it  was  made  up 
of  small  loans,  which,  at  the  time  of  the  transfer,  was  estimated 
to  be  about  that  sum.  David  Wheeler  testifies  that  he  kept  no 
books,  and  relied  upon  his  brother's  memoranda  of  the  loans. 
If,  under  these  circumstances,  he  had  attempted  to  give  a  de- 
tailed account  of  every  dollar  which  went  to  make  up  the  $700, 
it  might  be  well  considered  as  a  circumstance  tending  to  im- 
peach his  veracity,  particularly  so  after  such  a  lapse  of  time. 
The  witness  Hume  contradicts  himself  in  many  instances,  and 
the  trial  court  having  seen  him,  and  noted  his  manner  and 
bearing  on  the  stand,  its  opinion  is  entitled  to  much  weight, 
But,  aside  from  such  opinion,  we  do  not  think  the  evidence 
sufficient  to  change  the  conclusion  reached. 

It  follows  that  the  decree  is  affirmed.  Affirmed. 


Argued  14  Not.  ;   decided  9  Dec.,  1901 ;    rehearing  denied  27  Jan.,  1902. 

WATSON  v.  MOORE. 

[06  Pac.  814.1 

Execution  Against  Propbrty  op  Dbcbdents — Stattteb. 

Under  Section  281  of  Hill's  Ann.  Laws,  providing  that  an  execution 
may  Issue  on  a  judgment  against  a  deceased  debtor,  "and  may  be  executed  in 
the  same  manner  and  with  the  same  effect  as  If  he  were  still  living,  but  such 
execution  shall  not  issue  within  six  months  from  the  granting  of  letters  tes- 
tamentary or  of  administration,  without  leave  of  the  county  court,"  an  execu- 
tion cannot  Issue  against  the  property  of  a  deceased  debtor  prior  to  the 
appointment  of  an  executor  or  administrator. 

From  Columbia :    Thos.  A,  McBride,  Judge. 

James  F.  Watson,  trustee,  and  another  recovered  a  judg- 
ment against  H.  B.  Borthwick,  in  1895.  At  half  past  eight 
o'clock  on  the  morning  of  the  ninth  of  October,  1899,  Borth- 
wick died,  and  four  hours  later  executions  were  issued  on  said 
judgment  and  instantly  levied  on  his  property.    The  next  day 
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D.  J.  Moore  was  appointed  administrator  of  the  estate  and  pe- 
titioned for  the  recall  of  the  executions.  The  petition  was 
granted,  the  executions  were  recalled  and  quashed,  and  the 
plaintiffs  appealed.  Affirmed. 

For  appellants  there  was  a  brief  over  the  name  of  Piatt  & 
Piatt,  with  an  oral  argument  by  Mr.  Harrison  0.  Piatt. 

For  respondent  there  was  a  brief  over  the  name  of  Cotton, 
Teal  &  Minor,  with  an  oral  argument  by  Mr.  Joseph  N.  Teal. 

Mb.  Justice  Wolvebton  delivered  the  opinion. 

The  plaintiffs,  having  an  qnsatisfied  decree  against  H.  B. 
Borthwick,  caused  several  executions  thereon  to  issue  contem- 
poraneously to  the  sheriffs  of  different  counties  subsequent  to 
his  death  and  prior  to  the  appointment  of  an  administrator  of 
his  estate,  which,  being  decreed  by  the  court  below  to  have  been 
improvidently  issued,  .were  recalled  and  quashed,  and  the 
plaintiffs  appeal. 

The  sole  question  presented  is  whether  an  execution  may 
issue  during  such  period,  and  depends  entirely  upon  the  proper 
construction  or  rendition  of  the  statute  pertaining  to  the  en- 
forcement of  judgments  in  civil  actions.  There  are  three 
clauses  bearing  directly  upon  the  matter  in  hand.  The  first 
provides  that  "the  party  in  whose  favor  a  judgment  is  given 
which  requires  the  payment  of  money,  the  delivery  of  real  or 
personal  property,  or  either  of  them,  may  at  any  time  after  the 
entry  thereof  have  a  writ  of  execution  issued  for  its  enforce- 
ment as  provided  in  this  title;"  the  second,  that,  "if  it  be 
issued  after  the  death  of  the  judgment  debtor,  and  be  against 
real  or  personal  property,  it  shall  require  the  sheriff  to  satisfy 
the  judgment,  with  interest,  out  of  any  property  in  the  hands 
of  the  debtor's  personal  representatives,  heirs,  devisees,  lega- 
tees, tenants  of  real  property,  or  trustees,  as  such;"  and  the 
last,  that,  "notwithstanding  the  death  of  a  party  after  judg- 
ment, execution  thereon  against  his  property,  or  for  the  de- 
livery of  real  or  personal  property,  may  be  issued  and  executed 
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in  the  same  manner  and  with  the  same  effect  as  if  he  were  still 
living;  but  such  execution  shall  not  issue  within  six  months 
from  the  granting  of  letters  testamentary  or  of  administration 
upon  the  estate  of  such  party,  without  leave  of  the  county 
court  or  judge  thereof":  Hill's  Ann.  Laws,  §§  274,  276,  subd. 
2,  §  281.  All  these  clauses  must  be  construed  in  pari  materia 
as  they  are  component  parts  of  a  general  act  adopted  in  the 
identical  form  here  set  out  in  1862 :  Deady 's  Gen.  Laws,  1845- 
1864,  p.  208.  Although  section  276  has  since  been  amended,  it 
left  subdivision  2  in  the  exact  language  employed  in  the  origi- 
nal act.  Section  274  grants  authority  generally  for  the  issu- 
ance of  the  writ  for  the  enforcement  of  the  judgment  as  pro- 
vided in  the  title,  but  it  does  not  attempt  to  define  when,  and 
under  what  circumstances,  it  shall  issue.  Subdivision  2  of  sec- 
tion 276,  reveals  an  intendment  that  it  may  issue  after  the 
death  of  the  judgment  debtor;  and  section  281  expressly  so 
declares,  and,  further,  that  it  may  be  executed  in  the  same 
manner,  and  with  the  same  effect,  as  if  he  were  still  living. 
This  general  authority,  however,  is  qualified  by  what  follows, 
namely :  '  *  But  such  execution  shall  not  issue  within  six  months 
from  the  granting  of  letters  testamentary  or  of  administration 
*  #  #  without  leave  of  the  county  court  or  judge  thereof. ' ' 
At  common  law  execution  could  not  issue  except  the  judg- 
ment was  revived  through  the  instrumentality  of  a  writ  of 
scire  facias,  which  brought  in  new  parties,  and  gave  them  their 
day  in  court ;  but  the  use  of  such  writ  has  long  since  been  dis- 
pensed with  [Bower  v.  Holladay,  18  Or.  491  (22  Pac.  553); 
Wallace  v.  Swinton,  64  N.  Y.  188]  and  the  statute  gives  the 
only  remedy  available.  Now,  section  274  gives  the  party  in 
whose  favor  a  judgment  has  been  rendered  an  execution,  and 
the  first  clause  of  section  281  provides  that  it  may  issue  not- 
withstanding the  death  of  the  judgment  debtor;  but  when  and 
how  is  determined  by  the  latter  clause  of  the  section.  There  is 
no  statutory  provision  for  the  issuance  of  any  execution,  be- 
tween the  time  of  the  decease  of  the  judgment  debtor  and  the 
granting  of  letters  testamentary  or  of  administration,  and 
hence  no  such  authority  exists.    The  judgment  creditor  must 
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abide  the  appointment  of  an  executor  or  administrator,  and  the 
lapse  of  six  months  thereafter  before  he  can  have  his  writ,  ex- 
cept by  leave  of  the  county  court  or  judge  thereof,  which  can 
be  granted  only  after  the  appointment ;  and  such  is  the  plain 
meaning  of  the  statute,— "  such  execution  shall  not  issue  within 
six  months  from  the  granting  of  letters. ' '  This  is  a  qualifica- 
tion of  the  general  statutory  right  to  have  execution,  and 
marks  the  limit  as  it  respects  the  time  within  which  it  may 
issue  in  case  of  the  death  of  the  judgment  debtor ;  so  it  clearly 
appears  that  plaintiffs'  executions  were  improvidently  issued. 

The  question  as  to  how  the  writ  should  be  executed  when 
issued  is  not  a  matter  of  present  concern,  as  it  is  not  presented 
by  the  record,  and  what  we  might  say  respecting  it  would  be 
obliter. 

There  will  be  an  affirmance  of  the  decree.        Affirmed. 


Argued  12  November;   decided  2  December,  1901;   rehearing  denied. 

BAKER  COUNTY  v.  BENSON. 

[66  Pac.  815.] 

Public  Officers — Right  to  Fees. 

1.  The  right  of  a  public  officer  to  compensation  must  be  based  on  a  con- 
stitutional or  statutory  provision,  and  he  can  demand  only  those  fees  there 
prescribed :    Houser  v.  Umatilla  County,  30  Or.  486,  cited. 

Public  Officers — Charges  Against  State  ob  County. 

2.  Public  corporations,  being  instrumentalities  of  government,  are  not 
impliedly  under  obligation  to  pay  public  officers  for  services  rendered  to  them, 
there  must  always  be  a  legal  provision  for  every  charge  for  such  services. 

County  Clerk — Statutes. 

3.  Under  a  statute  providing  a  salary  for  a  county  clerk,  to  be  exclusive 
of  all  other  charges  and  compensation,  except  for  furnishing  copies  to  private 
parties,  a  county  is  a  private  party  as  to  the  clerk  of  another  county,  and  the 
clerk  may  properly  charge  the  other  county  for  copies  of  his  records. 

Public  Officers — Services  to  Public  Corporations. 

4.  A  public  officer  is  not  entitled  to  demand  in  advance  bis  legal  charges 
for  making  copies  of  records  for  a  county. 

Constitution — Statutes. 

5.  Under  the  Constitution  of  Oregon,  Art.  I,  $  18,  providing  that  no  man's 
particular  services  shall  bo  demanded  without  just  compensation  being  first 
assessed  and  tendered,  "except  in  the  case  of  the  state,"  a  public  officer  who 
is  required  to  perform  certain  duties  for  a  public  corporation  and  Is  entitled 
to  collect  fees  therefor,  cannot  Insist  on  having  his  money  before  doing  the 
work,  since  the  public  corporation  is  a  part  of  the  state,  and  therefore  within 
the  excepting  clause. 
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Annexation  of  Counties — Apportioning  Debt. 

6.  It  Is  not  an  objection  to  an  act  annexing  part  of  one  count j  to  an- 
other county  that  the  former  has  a  right  to  the  taxes  for  the  current  year  to 
use  for  its  current  expenses  and  debt,  of  which  it  cannot  be  deprived  by  an  ar- 
bitrary legislative  act,  where  the  act  provides  that  the  county  to  which  the 
land  Is  annexed  shall  pay  a  stated  Just  proportion  of  the  indebtedness  of  the 
county  from  which  the  land  is  taken. 

Constitutional  Law — Collateral  Proceeding. 

7.  It  is  a  general  rule  that  in  a  collateral  proceeding  the  constitutionality 
of  a  Btatute  will  not  be  considered ;  thus  in  a  mandamus  proceeding  by  Baker 
County  to  compel  the  clerk  of  Union  County  to  make  and  deliver  to  it  certain 
transcripts  as  required  by  a  legislative  act  annexing  part  of  Union  County  to 
Baker  County,  the  court  will  assume  that  the  act  is  valid :  Stevens  v.  Carter, 
27  Or.  553,  followed. 

Descriptions — Courses — Monuments. 

8.  It  is  a  general  rule  that  monuments  control  courses  and  distances  in 
construing  descriptions  of  land,  but  this  must  yield  to  the  superior  rule  that 
the  entire  instrument  must  be  considered  with  its  surrounding  circumstances 
and  upheld  if  reasonably  possible.  For  example,  a  legislative  act  (Laws,  1001, 
p.  435;,  annexing  part  of  one  county  to  another,  described  the  boundary  line 
of  the  annexed  portion,  in  part,  as  running  east  along  a  certain  township  line 
to  the  W.  county  line ;  thence  easterly  along  the  W.  county  line  to  a  river. 
The  W.  county  line  referred  to  ran  in  an  easterly  direction  along  the  summit 
of  certain  mountains  to  a  particular  point,  and  thence  due  east  to  the  river 
referred  to ;  and  the  township  line,  when  extended  as  described,  did  not  inter- 
sect, but  ran  south  of,  the  summit  of  the  mountains.  It  was  held  that  the 
court  would  assume  that  the  legislature  intended  the  line  to  be  extended  east 
to  the  river,  unless  it  intersected  the  county  line,  in  which  event  it  was  to 
follow  the  county  line,  and  that  by  thus  disregarding  the  county  line  the 
description  was  sufficiently  certain,  and  the  act  valid. 

Local  and  Special  Law. 

9.  An  act  annexing  a  part  of  one  county  to  another  county,  such  as  (LawB 
1901,  p.  435),  adding  to  Baker  County  a  part  of  Union  County,  is  both  local 
and  special,  within  the  meaning  of  the  State  Constitution,  Art.  I,  |  21, 
stating  the  conditions  on  which  certain  "local  and  special  laws"  may  take 
effect. 

Construction  op  Constitution — Submission  to  Popular  Vote. 

10.  The  expression  in  the  State  Constitution,  Art.  I,  S  21,  that  no  law 
shall  be  passed,  the  taking  effect  of  which  shall  be  made  to  depend  on  any 
authority,  except  as  provided  by  the  constitution,  "provided  local  and  special 
laws  may  take  effect  or  not,  upon  a  vote  of  the  electors  interested,'*  is  neither 
a  grant  nor  a  limitation  of  power,  but  merely  a  qualification  on  the  preceding 
clause,  and  does  not  make  It  obligatory  on  the  legislature  to  submit  to  the  in- 
terested electors  the  question  whether  certain  territory  in  one  county  should 
be  separated  therefrom  and  annexed  to  another,  and  a  special  act  providing 
for  such  annexation  is  not  unconstitutional  because  it  Is  conditioned  on  pop- 
ular approval  through  the  ballot. 

Constitutionality  op  Change  in  Senatorial  Districts. 

11.  An  act  annexing  part  of  a  county  in  one  senatorial  district  to  an- 
other county  in  the  different  district  is  not  unconstitutional  as  violating  the 
State  Constitution,  Art.  IV,  18  3,  5,  6  and  7,  regulating  the  apportionment  of 
senators  among  the  several  counties. 
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Prom  Union :    Wm.  R.  Ellis,  Judge. 

Mandamus  by  Baker  County,  a  municipal  corporation, 
against  George  W.  Benson,  county  clerk,  and  ex  officio  clerk  of 
the  circuit  court  of  Union  County,  to  compel  the  defendant  to 
make  out  and  deliver  certain  transcripts  to  the  clerk  of  Baker 
County,  and  also  to  deliver  certain  original  papers  on  file  in 
his  office.  From  a  judgment  awarding  a  peremptory  writ,  de- 
fendant appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Messrs.  Thos.  H.  Crawford,  J.  M.  Carroll,  and  C.  E.  Cochran. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Messrs.  Samuel  White,  district  attorney,  Chas.  A.  Johns,  and 
A.  B.  Winfree. 

Mr.  Justice  Moore  delivered  the  opinion. 

This  is  a  mandamus  proceeding  to  compel  the  defendant, 
as  county  clerk  and  ex  officio  clerk  of  the  circuit  court  for 
Union  County,  to  perform  an  act  which  it  is  alleged  the  law 
specially  enjoins  upon  him  as  a  duty  resulting  from  his  office. 
The  facts  are  that  by  an  act  of  the  legislative  assembly  which 
took  effect  March  1, 1901,  purporting  to  annex  a  part  of  Union 
County  to  the  County  of  Baker,  the  clerk  of  Union  County 
was  required,  within  thirty  days  after  said  act  should  become 
operative,  to  make  out  and  deliver  to  the  clerk  of  Baker  County 
certain  transcripts,  and  also  to  deliver  certain  original  papers 
on  file  in  his  office:  Laws,  1901,  p.  435.  An  alternative  writ, 
averring  that  the  defendant  refused  and  still  refuses  to  dis- 
charge the  duty  so  enjoined  upon  him,  having  been  issued, 
commanding  him  to  perform  the  same,  or  show  cause  why  he 
had  not  done  so,  for  return  thereto  he  denied  the  material  aver- 
ments contained  therein,  and  alleged,  in  effect,  the  following 
separate  defenses:  (1)  That  he  is  entitled  to  ten  cents  per 
folio  for  making  transcripts  of  the  records  and  files  of  his 
office ;  that,  having  been  requested  to  comply  with  the  provis- 
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ions  of  said  act,  he  demanded  that  the  plaintiff  pay  or  agree 
to  pay  him,  upon  delivery  of  said  transcripts,  his  legal  fees 
therefor ;  that  the  plaintiff  refused  to  pay  or  to  agree  to  pay 
such  fees,  or  any  part  thereof,  whereupon  he  refused  and  still 
refuses  to  make  said  transcripts,  or  to  deliver  the  same  or  the 
original  papers  to  plaintiff.  (2)  That  the  territory  attempted 
to  be  so  annexed  includes  taxable  property  of  the  value  of 
about  $450,000 ;  that  the  taxes  levied  thereon  by  Union  County 
for  the  year  1901  amounted  to  about  $12,000,  and  the  delin- 
quent taxes  due  thereon  about  $1,100,  which  constitute  a  part 
of  the  fund  out  of  which  Union  County  must  pay  its  current 
expenses  and  pro  rata  share  of  the  state  taxes  for  the  present 
year ;  and  that  it  has  a  vested  right  to  said  tax,  of  which  it 
cannot  be  deprived  by  the  legislative  assembly.  (3)  That  by 
an  act  of  the  legislative  assembly  approved  February  27, 1901 
(Laws,  1901,  p.  175),  the  state  taxes  for  the  succeeding  five 
years  were  apportioned  among  the  several  counties  of  the  state, 
based  upon  their  average  assessment  for  the  five  preceding 
years,  and  in  the  assessment  of  Union  County  for  that  period 
was  included  the  valuation  of  the  property  attempted  to  be 
annexed  to  Baker  County;  that  the  rate  of  taxation  so  de- 
manded from  Union  County  for  state  purposes  is  .0262,  while 
that  required  of  Baker  County  is  only  .0195;  that  in  the  at- 
tempt to  annex  said  territory  no  provision  was  made  for  reim- 
bursing Union  County  for  any  part  of  said  taxes  to  be  paid  by 
it  for  the  five  years  ensuing  on  account  of  the  taxable  property 
in  said  territory,  thereby  imposing  upon  said  county  an  un- 
equal rate  of  assessment  and  taxation,  which,  if  upheld,  would 
compel  it  annually  to  pay  about  $3,000  more  than  its  pro  rata 
share  of  the  state  tax ;  and  that  the  defendant  is  a  taxpayer  in 
said  county,  and  as  such  has  a  beneficial  interest  in  the  rate  of 
taxation  imposed  upon  it.  (4)  That  some  of  the  calls  describ- 
ing the  boundary  of  said  territory  attempted  to  be  attached  to 
Baker  County  do  not  meet  or  intersect,  thereby  rendering  the 
description  void  for  uncertainty.  (5)  That  the  act  attempt- 
ing to  change  the  boundaries  of  Union  County  is  local  and 
special,  and,  not  having  been  submitted  to  the  electors  residing 
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in  the  territory  attempted  to  be  annexed,  to  take  effect  or  not 
upon  their  vote,  the  act  contravenes  Article  I,  §  21,  of  the  Con- 
stitution of  Oregon,  and  is  therefore  void.  (6)  That  by  the  act 
of  the  legislative  assembly  filed  in  the  office  of  the  Secretary  of 
State  February  7, 1899  (Laws,  1899,  p.  7),  a  regular  decennial 
apportionment  bill  was  passed,  repealing  all  prior  acts  in  rela- 
tion thereto,  whereby  the  counties  of  Morrow,  Umatilla,  and 
Union  were  constituted  the  Twenty-Second,  Union  and  Wal- 
lowa the  Twenty-Fourth,  and  Baker,  Harney,  and  Malheur 
the  Twenty-Fifth,  senatorial  district,  each  district  being  en- 
titled to  one  senator;  that,  at  the  time  the  enumeration  was 
made  upon  which  said  apportionment  was  based,  the  territory 
so  attempted  to  be  annexed  to  Baker  County  contained  between 
three  thousand  and  four  thousand  inhabitants,  and  the  attempt 
of  the  legislative  assembly,  within  the  period  of  ten  years  from 
said  apportionment,  to  change  the  boundaries  of  the  Twenty- 
Second  and  of  the  Twenty-Fourth  senatorial  districts,  and 
transfer  said  inhabitants  to  the  Twentv-Fifth,  contravenes 
sections  3,  5,  6,  and  7  of  Article  IV  of  the  state  constitution. 
A  demurrer  to  each  of  said  defenses  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  defense  having  been 
sustained,  the  defendant  declined  further  to  plead  or  answer, 
whereupon  the  court  awarded  a  peremptory  mandamus,  from 
which  judgment  he  appeals. 

Examining  the  separate  defenses  in  the  order  in  which 
they  are  alleged,  the  first  question  to  be  considered  is  whether 
the  defendant,  as  clerk  of  Union  County,  can  be  compelled  to 
deliver  the  transcripts  required  without  being  paid  therefor 
by  Baker  County.  His  counsel  contend  that  the  statute  has 
prescribed  his  salary,  which  is  in  lieu  of  all  fees  or  other  com- 
pensation for  his  services  (Laws,  1895,  p.  77),  except  for  fur- 
nishing to  private  parties  copies  of  the  records  and  files  of  his 
office,  for  which  he  is  entitled  to  charge  them  ten  cents  a  folio 
(Laws,  1901,  p.  285) ;  that  Baker  County  is  a  private  party, 
within  the  meaning  of  said  act,  and  obliged  to  pay  the  fees 
prescribed  for  the  performance  of  the  duty  enjoined,  and,  not 
having  done  so  upon  a  demand  therefor,  the  court  erred  in 
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issuing  the  peremptory  writ.  Plaintiff's  counsel  maintain, 
however,  that,  the  act  requiring  the  defendant  to  prepare  and 
deliver  the  transcripts  and  papers  not  having  provided  for  the 
payment  of  any  fees,  the  work  required  is  a  part  of  his  official 
duty,  for  the  performance  of  which  he  is  entitled  to  no  com- 
pensation other  than  such  salary. 

1.  The  rule  is  well  settled  that  the  right  of  a  public  officer 
to  compensation  results  from  the  constitution  or  a  statute,  and, 
unless  the  fees  or  salary  is  so  attached  to  his  office,  he  is  en- 
titled to  none :  Steubenville  v.  Culp,  43  Am.  Rep.  417 ;  Fitz- 
simmons  v.  City  of  Brooklyn  (N.  Y.),  7  N.  E.  787  (55  Am. 
Rep.  835) ;  Conner  v.  City  of  New  York,  2  Sandf.  355 ;  Butler 
v.  Pennsylvania,  51  U.  S.  (10  How.)  402.  When  the  compen- 
sation of  a  public  officer  is  not  limited  by  the  constitution,  he 
takes  his  office  subject  to  such  additional  burdens  as  the  legis- 
lative assembly  may  impose,  and  must  discharge  the  attached 
duties  without  remuneration,  unless  the  law  provides  for  the 
payment  thereof:  Haynes  v.  State,  3  Humph.  480  (39  Am. 
Dec.  189);  Turpen  v.  Commissioners,  7  Ind.  172;  Board  v. 
Blake,  21  Ind.  32;  People  v.  Devlin,  33  N.  Y.  269  (88  Am. 
Dec.  377) ;  Palmer  v.  City  of  New  York,  2  Sandf.  318.  The 
constitution  makes  no  provision  for  the  payment  to  a  county 
clerk  of  any  compensation,  and,  his  duties  being  subject  to 
legislative  control,  the  question  arises,  has  the  statute  under 
consideration  imposed  upon  him  the  burden  of  preparing  the 
transcripts  required,  without  providing  for  any  fees  therefor? 
The  rule  is  inflexible  that  a  public  officer  can  demand  only 
such  fees  as  the  law  has  prescribed  for  the  performance  of  his 
official  duties :  Jackson  v.  Siglin,  10  Or.  93 ;  Pugh  v.  Good, 
19  Or.  85  (23  Pac.  827) ;  Houser  v.  VmatiUa  County,  30  Or. 
486  (49  Pac.  867). 

2.  The  statute  having  provided  for  the  payment  of  ten 
cents  per  folio  for  copies  of  the  records  and  files  in  a  county 
clerk's  office  furnished  to  a  private  party,  it  remains  to  be  seen, 
when  viewed  in  the  light  of  the  rules  announced,  whether 
Baker  County  is  such  a  party,  in  respect  to  the  clerk  of  Union 
County.     In  Cole  v.  White  County,  32  Ark.  45,  Mr.  Justice 
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Harrison,  in  construing  a  statute  which  provided  that,  in  all 
cases  where  any  officer  or  person  is  required  to  perform  any 
duty  for  which  no  fees  are  allowed  by  any  law,  he  shall  be  en- 
titled to  recover  such  pay  as  would  be  allowed  for  similar  serv- 
ices, said:  "Such  general  provision,  however,  does  not  em- 
brace services  required  to  be  performed  for  the  state  or  county ; 
for  it  is  also  another  well-settled  rule  that,  in  the  construction 
of  statutes  declaring  or  affecting  rights  and  interests,  general 
words  do  not  include  the  state  or  affect  its  rights,  unless  it  be 
especially  named,  or  it  be  clear,  by  necessary  implication,  that 
the  state  was  intended  to  be  included.  *  *  *  Counties 
are  civil  divisions  of  the  state  for  political  and  judicial  pur- 
poses, and  are  its  auxiliaries  and  instrumentalities  in  the  ad- 
ministration of  its  government.  *  *  *  It  follows  then, 
that  counties,  which  are  component  and  essential  parts  of  the 
state,  and  the  necessary  agencies  of  its  government,— embodi- 
ments of  the  public,— are  no  more  embraced  in  the  general 
words  of  the  statute  than  the  state  itself."  In  that  case  the 
plaintiff  sought  to  recover  from  the  county  of  which  he  was 
clerk  certain  fees  for  services  claimed  to  have  been  performed 
for  it ;  and  what  the  court  may  have  said  in  respect  to  counties 
being  component  parts  of  the  state,  and  as  such  not  embraced 
in  the  general  words  of  a  statute  prescribing  fees  for  the  per- 
formance of  certain  duties,  applied  only  to  the  defendant 
county,  and  not  to  any  other  county  of  the  state.  In  Wortham 
v.  County  Court,  13  Bush,  53,  the  clerk  of  Grayson  County,  in- 
sisting that,  where  the  law  does  not  direct  by  whom  certain 
fees  prescribed  for  the  performance  of  official  duties  should 
be  paid,  the  county  was  liable  therefor,  sought  to  recover  from 
it  compensation  under  a  statute  which  allowed  him  to  charge 
twenty-five  cents  for  each  order  made  in  the  county  court.  Mr. 
Justice  Elliott,  replying  to  the  contention,  said:  "It  is  suffi- 
cient answer  to  state  that  the  state  and  county  governments  of 
this  country  never  become  debtors,  by  implication,  to  any  of 
their  agents,  and  that  in  order  to  hold  them,  or  any  of  them, 
responsible  for  a  claim,  the  claimant  must  show  a  legal  obliga- 
tion on  their  part  to  pay  it. ' ' 
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3.  In  the  case  at  bar  the  defendant,  as  the  clerk  of  Union 
County,  was  not  the  agent  of  Baker  County,  and  owed  the 
latter  no  duties,  except  such  as  he  was  obliged  to  perform  for 
private  parties;  and,  the  statute  having  prescribed  that  he 
might  charge  such  parties  a  fee  of  ten  cents  a  folio  for  copies 
of  the  records  and  files  of  his  office,  we  think  he  is  entitled  to 
receive  from  Baker  County  such  sum  therefor. 

4.  Whatever  the  rule  may  be,  however,  in  respect  to  the 
right  of  a  public  officer  to  demand  from  a  private  party  the 
payment  in  advance  of  fees  as  a  condition  precedent  to  the 
performance  of  official  duty,  such  a  rule  cannot,  in  the  absence 
of  express  legislative  authority,  be  applicable  to  a  county, 
which,  as  a  component  part  of  the  state,  is  a  quasi  public  cor- 
poration. The  authority  to  audit  and  allow  claims  against  a 
county  is  vested  in  the  county  court,  and,  while  the  rate  of 
compensation  to  which  the  defendant  is  entitled  for  the  per- 
formance of  his  official  duty  is  prescribed  by  law,  the  number 
of  folios  necessarily  required  to  complete  the  transcripts  can- 
not well  be  ascertained  uiftil  the  work  has  been  completed. 
When  this  has  been  done,  and  the  defendant's  claim  for  com- 
pensation therefor  has  been  filed,  it  will  be  incumbent  upon  the 
county  court  of  Baker  County  to  examine  the  transcripts,  etc., 
to  ascertain  whether  the  work  has  been  done  as  required  by 
law,  and  to  compute  the  number  of  folios  necessarily  included 
therein,  in  order  to  determine  the  sum  due,  and  to  issue  a 
county  warrant  in  evidence  thereof.  No  statute  can  be  found 
that  directly  or  by  reasonable  intendment  authorizes  a  public 
officer  to  demand  payment  in  advance  of  his  fees  from  a 
coutity. 

5.  It  is  argued,  however,  that  Art.  I,  §  18  of  the  Constitu- 
tion of  Oregon,  authorizes  such  a  demand.  That  section  is  as 
follows:  "Private  property  shall  not  be  taken  for  public  use, 
nor  the  particular  services  of  any  man  be  demanded,  without 
just  compensation;  nor,  except  in  case  of  the  state,  without 
such  compensation  first  assessed  and  tendered.' '  In  Daly  v. 
Multnomah  County,  14  Or.  20  (12  Pac.  11),  in  construing  a 
statute  providing  that,  "in  all  criminal  actions  and  proceed- 
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ings,  witnesses  residing  within  two  miles  of  the  place  of  trial, 
or  the  place  where  they  are  required  to  appear  and  testify, 
shall  not  be  entitled  to  receive  either  witness  fees  or  mileage,' ' 
it  was  held  that  it  did  not  contravene  the  section  of  the  organic 
act  under  consideration,  and  that  the  services  of  witnesses  in 
such  cases  are  not  "particular  services,"  within  the  meaning 
of  that  clause,  but  are  of  the  class  of  general  services  which 
every  man,  is  bound  to  render  for  the  general  as  well  as  his  own 
individual  good.  To  the  same  effect,  see  Morin  v.  Multnomah 
County,  18  Or.  163  (22  Pac.  490). 

But  if  it  be  assumed  that  the  making  of  the  required  tran- 
scripts constitutes  "particular  services/ '  within  the  meaning 
of  the  clause  of  the  constitution  alluded  to,  even  then  we  do 
not  think  the  defendant  can  demand  from  Baker  County  the 
payment  of  his  fees  in  advance ;  for,  the  State  of  Oregon  be- 
ing exempt  from  the  necessity  of  tendering  such  fees  in  ad- 
vance, a  county,  which  is  a  governmental  division  of  the  state, 
must  also  be  exempted,  on  the  principle  that  the  greater  in- 
cludes the  less.  Judge  Cooley,  in  his  work  on  Constitutional 
Limitations  (6  ed.),  p.  692,  in  discussing  this  question,  says: 
"When  the  property  is  taken  directly  by  the  state,  or  by  any 
municipal  corporation  by  state  authority,  it  has  been  repeat- 
edly held  not  to  be  essential  to  the  validity  of  a  law  for  the 
exercise  of  the  right  of  eminent  domain  that  it  should  provide 
for  making  compensation  before  the  actual  appropriation.  It 
is  sufficient  if  provision  is  made  by  the  law  by  which  the  party 
can  obtain  compensation,  and  that  an  impartial  tribunal  is 
provided  for  assessing  it.  The  decisions  upon  this  point  as- 
sume that,  when  the  state  has  provided  a  remedy,  by  resort  to 
which  the  party  can  have  his  compensation  assessed,  adequate 
means  are  afforded  for  its  satisfaction,  since  the  property  of 
the  municipality  or  of  the  state  is  a  fund  to  which  he  can  resort 
without  risk  of  loss."  In  Branson  v.  Gee,  25  Or.  462  (36  Pac. 
527,  24  L.  R.  A.  355),  it  was  held,  in  construing  a  statute  au- 
thorizing a  road  supervisor  summarily  to  take  from  the  owner 
materials  needed  for  the  public  roads,  and  another  statute  pro- 
viding that  the  party  aggrieved  by  such  taking  might  apply 
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to  the  county  court  to  have  his  damages  assessed,  there  was  not 
a  taking  of  property  without  due  process  of  l*w,  and  that 
under  Art.  I,  §  18  of  the  state  constitution,  compensation  need 
not  be  made  before  taking  the  property.  To  the  same  effect, 
see  Cherry  v.  Lane  County,  25  Or.  487  (36  Pac.  531).  The 
burden  being  imposed  by  law  upon  Baker  County  to  secure  the 
transcripts,  the  claim  for  making  them  can  be  presented  to  the 
county  court,  and,  if  payment  thereof  be  denied,  or  the  amount 
disputed,  the  right  of  the  matter  may  be  determined  in  the 
circuit  court  for  that  county,— an  impartial  tribunal  compe- 
tent to  afford  an  adequate  relief.  The  defendant  therefore 
had  no  legal  right  to  insist  upon  such  payment  in  advance,  or 
to  extort  a  promise  therefor  from  the  officers  of  Baker  County 
upon  the  delivery  of  the  transcripts  and  papers.  The  com- 
pensation for  the  performance  of  the  work  having  been  fixed, 
the  law  imposes  upon  Baker  County  the  obligation  to  pay  the 
fees  so  prescribed;  but  such  compensation  cannot  be  recov- 
ered until  the  work  has  been  completed,  the  transcripts,  etc., 
delivered,  and  the  bill  therefor,  as  a  claim  against  the  county, 
presented  and  filed. 

6.  It  is  unnecessary  to  consider  whether  Union  County 
has  a  vested  right  to  the  taxes  which  it  had  levied  upon  the 
property  situated  in  the  territory  purporting  to  have  been  an- 
nexed to  Baker  County ;  for  section  7  of  the  act  under  consid- 
eration provides  that  the  latter  county  shall  assume  and  pay 
to  the  former  such  a  part  of  its  indebtedness,  existing  when 
the  act  took  effect,  less  the  cost  of  its  county  buildings,  furni- 
ture, and  fixtures,  as  the  assessed  value  for  the  fiscal  year  of 
1900  of  the  territory  so  annexed  bears  to  the  total  assessed  value 
of  all  the  property  in  Union  County  for  that  year.  It  must  be 
assumed  that  the  territory  so  annexed  to  Baker  County  had 
been  benefited  to  the  extent  of  the  pro  rata  share  of  the  Union 
County  indebtedness,  if  any  existed ;  and,  when  the  legislative 
assembly  provided  that  this  obligation  should  be  discharged  by 
Baker  County,  no  rule  of  court  could  suggest  a  more  equitable 
method  of  determining  the  measure  of  compensation  than  that 
adopted. 
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7.  Whether  the  act  annexing  the  territory  in  dispute  to 
Baker  County  contravenes  the  organic  law  of  the  state  in  re- 
spect to  imposing  upon  Union  County  an  unequal  part  of  the 
state  taxes,  it  is  also  unnecessary  to  inquire ;  for  this  proceed- 
ing is  not  instituted  to  collect  such  tax,  and  the  rule  is  quite 
uniform  that  the  court  will  not,  in  a  collateral  proceeding,  de- 
clare a  state  unconstitutional :  Stevens  v.  Carter,  27  Or.  553, 
(40  Pac.  1074,  31  L.  R.  A.  342). 

8.  Section  1  of  the  act  under  consideration  provides  "that 
all  that  portion  of  the  State  of  Oregon  embraced  within  the  fol- 
lowing boundary  lines,  and  heretofore  a  part  of  Union  County, 
be  and  the  same  hereby  is  made  a  part  of  Baker  County,  to 
wit :  Commencing  at  the  intersection  of  the  township  line  be- 
tween townships  six  (6)  and  seven  (7)  south,  range  forty  (40) 
east,  with  Powder  River ;  thence  east  on  said  township  line  to 
the  center  of  range  forty-two  (42)  east;  thence  north  to  the 
township  line  between  townships  five  (5)  and  six  (6)  south; 
thence  east  on  said  township  line  between  townships  five  (5) 
and  six  (6)  south  to  the  Wallowa  County  line ;  thence  easterly 
along  the  Wallowa  County  line  to  Snake  River;  thence  up 
and  along  Snake  River  to  the  mouth  of  Powder  River ;  thence 
up  and  along  Powder  River  to  the  place  of  beginning :" 
Laws,  1901,  p.  435.  The  southern  boundary  of  Wallowa 
County  from  the  source  of  the  Minum  River  is  in  an  easterly 
direction  along  the  summit  of  the  Powder  River  Mountains  to 
a  point  about  twenty  miles  due  west  from  Snake  River ;  thence 
due  east  to  what  is  known  as  "Limestone  Point,' '  on  the  east 
line  of  the  State  of  Oregon:  Hill's  Ann.  Laws,  §  2282.  From 
an  examination  of  a  map  of  the  state,  it  would  appear  that  the 
line  of  Baker  County,  as  described  in  the  act  under  considera- 
tion, in  the  call  extending  east  between  townships  5  and  6 
south,  does  not  intersect,  but  runs  south  of,  the  summit  of  the 
Powder  River  Mountains;  and  it  is  contended  by  defendant's 
counsel  that  this  fact  renders  the  act  describing  the  territory 
in  dispute  void  for  uncertainty. 

In  order  to  ascertain  where  the  power  lies  to  assess  prop- 
erty and  collect  taxes  therefrom,  to  determine  the  jurisdiction 
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of  courts  over  the  subject-matter  of  civil  and  criminal  actions, 
of  probate  matters,  and  of  the  right  of  a  citizen  to  vote  for 
county  officers,  the  location  of  the  boundary  of  a  county  ought 
to  be  reasonably  certain.  These  and  many  other  reasons  might 
be  given  to  show  that  the  boundaries  of  a  county  ought  to  be 
fixed  definitely  by  the  legislative  assembly,  and  assuming, 
without  deciding,  that  the  rule  in  that  respect  is  the  same  as 
that  for  construing  the  descriptive  part  of  a  conveyance  of  real 
property,  we  will  examine  the  act  under  consideration,  to  see 
if  it  is  void  for  uncertainty.  In  prescribing  a  rule  of  evidence 
for  construing  doubtful  descriptions  in  a  conveyance  of  real 
property,  our  statute  contains  the  following  provision :  "When 
permanent  and  visible  or  ascertained  boundaries  or  monuments 
are  inconsistent  with  the  measurement,  either  of  lines,  angles, 
or  surfaces,  the  boundaries  or  monuments  are  paramount": 
Hill 's  Ann.  Laws,  §  855,  subd.  2.  In  Hale  v.  Cottle,  21  Or.  580 
(28  Pac.  901),  it  was  held  that  the  rule  that  monuments  con- 
trol courses  and  distances  in  construing  descriptions  of  land 
is  not  an  inflexible  one,  and  if  it  appear  from  the  face  of  a  con- 
veyance, in  the  light  of  surrounding  circumstances,  that  the 
courses  and  distances,  as  given,  correctly  describe  the  land  in- 
tended to  be  conveyed,  they  will,  of  course  prevail.  In  White 
v.  Liming,  93  U.  S.  514,  it  was  held  that  the  rule  that  monu- 
ments, natural  or  artificial,  rather  than  courses  and  distances, 
control  in  the  construction  of  a  conveyance  of  real  estate,  will 
not  be  enforced,  when  the  instrument  would  be  thereby  de- 
feated, and  when  the  rejection  of  a  call  for  a  monument  would 
reconcile  other  parts  of  the  description,  and  leave  enough  to 
identify  the  land.  It  is  possible  that  the  line,  commencing  at 
the  point  indicated,  and  extending  east  between  townships  5 
and  6  south,  would  intersect  the  south  boundary  of  Wallowa 
County,  but,  if  such  is  not  the  case,  it  would  be  extremely  diffi- 
cult to  locate  the  line  with  any  degree  of  certainty;  for  no 
point  in  the  south  boundary  of  said  county  having  been  indi- 
cated, to  which  the  line  from  the  center  of  the  north  boundary 
of  township  42  east,  range  6  south,  was  extended,  it  follows 
that  as  many  lines,  at  different  angles,  could  be  run  from  the 
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center  of  said  township,  as  there  .are  separate  points  on  the 
south  boundary  of  Wallowa  County,  the  length  of  which  is 
about  forty  miles.  Under  these  circumstances,  we  cannot  dis- 
regard the  course  given,  and  adopt  the  boundary  indicated. 
In  Fratt  v.  Woodward,  32  Cal.  219  (91  Am.  Dec.  573),  it  is 
held  that  the  law  will  presume  a  straight  line  was  intended  in 
a  description  of  land  in  a  deed,  when  the  call  is  simply  from 
one  monument  to  another ;  but  when  the  call  is  from  a  monu- 
ment to  a  creek,  without  naming  a  given  point,  the  creek  is  not 
a  monument  in  the  sense  of  that  rule.  In  the  case  at  bar,  no 
point  having  been  designated  in  the  south  boundary  of  Wal- 
lowa County,  to  which  the  line  was  to  be  extended,  the  summit 
of  the  Powder  River  Mountains,  which  constitutes  said  bound- 
ary, is  not  a  monument;  and  it  must  be  disregarded,  unless  it 
should  be  discovered  that  an  extension  of  the  line  indicated 
intersects  the  south  boundary  of  Wallowa  County  at  any  point 
from  which  the  line  necessarily  follows  said  boundary  to  the 
Snake  River.  Where  the  description  in  a  deed  is  true  in  part, 
but  not  in  every  particular,  so  much  of  the  description  as  is 
false  is  rejected,  and  the  instrument  will  take  effect  if  a  suffi- 
cient description  remains  to  ascertain  its  application :  1  Green- 
leaf,  Evidence,  §  301.  Applying  this  rule  to  the  boundary  of 
Baker  County  as  indicated  by  the  act  under  consideration,  we 
think  the  legislative  assembly  intended  the  line  to  be  run  on  a 
due  east  course  from  the  center  of  the  boundary  of  said  town- 
ship 42  east,  to  the  Snake  River,  unless  it  intersected  the  south 
boundary  of  Wallowa  County,  by  disregarding  which  the  de- 
scription is  sufficiently  certain. 

9.  It  is  contended  by  defendant's  counsel  that  the  act  at- 
tempting to  annex  the  disputed  territory  to  Baker  County  is  a 
local  and  special  law;  that  more  than  eight  hundred  regis- 
tered electors  reside  in  said  territory,  who  are  interested  in  the 
question  of  annexation;  and  that,  no  provision  having  been 
made  by  the  legislative  assembly  that  the  act  should  be  sub- 
mitted to  them,  to  be  operative  or  not  in  accordance  with  their 
vote,  it  contravenes  the  constitution  of  the  state,  Art.  I,  §  21, 
which  is  as  follows:    "No  ex  post  facto  law,  or  law  impairing 
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the  obligations  of  contracts,  shall  ever  be  passed,  nor  shall  any 
law  be  passed,  the  taking  effect  of  which  shall  be  made  to  de- 
pend upon  any  authority,  except  as  provided  in  this  constitu- 
tion; provided  that  laws  locating  the  capital  of  the  state, 
locating  county  seats,  and  submitting  town  and  corporate  acts, 
and  other  local  and  special  laws,  may  take  effect  or  not,  upon 
a  vote  of  the  electors  interested. "  It  is  argued  that  the  clause 
of  the  constitution  that "  local  and  special  laws  may  take  effect 
or  not,  upon  a  vote  of  the  electors  interested/ '  is  a  limitation 
of  power,  and  prohibits  the  legislative  assembly  from  making 
the  act  annexing  said  territory  to  Baker  County  to  take  effect, 
except  upon  the  authority  of  their  votes  in  favor  thereof.  In 
Maxwell  v.  Tillamook  County,  20  Or.  495  (26  Pac.  803),  Mr. 
Justice  Lord,  in  defining  the  terms  " local* '  and  " special/ '  as 
applicable  to  and  qualifying  statutes,  says:  "In  general  lan- 
guage, a  local  statute  may  be  said  to  be  one  that  is  operative 
only  within  a  portion  of  the  state,  and  a  special  statute  is  one 
that  is  applicable  to  particular  individuals  or  things/ '  Ac- 
cording to  this  definition,  the  act  attempting  to  annex  a  part  of 
Union  County  to  Baker  County  is  evidently  local  and  special. 
10.  It  remains  to  be  seen  whether  the  constitution  of  the 
state  requires  the  act  to  be  submitted  to  the  electors  interested 
before  it  could  become  operative.  If  the  word  "may,"  as  used 
in  Art.  I,  §  21,  of  the  organic  act  of  the  state,  is  to  be  con- 
strued as  "must,"  making  it  obligatory  upon  the  legislative 
assembly  to  submit  all  local  and  special  laws  to  a  vote  of  the 
electors  interested,  to  take  effect  or  not,  in  accordance  with 
their  expressed  will  as  evidenced  by  a  majority  of  their  votes 
cast,  such  a  conclusion  would  necessarily  render  nugatory  many 
acts  of  the  legislative  assembly  that  have  been  regarded  as 
valid,  thereby  disturbing  titles  and  producing  incalculable  in- 
jury to  those  having  made  investments  on  the  faith  thereof. 
It  will  be  conceded,  we  think,  by  disinterested  persons,  that 
such  a  construction  of  local  and  special  statutes  should  be 
avoided,  unless  the  constitution  clearly  and  in  unmistakable 
terms  commands  that  such  acts  should  be  submitted  to  the 
electors   interested   for   their   approval   before   they  become 
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operative.  The  clause,  "  provided  that  laws  locating  the  capi- 
tal of  the  state,  locating  county  seats,  and  submitting  town 
and  corporate  acts,  and  other  local  and  special  laws,  may 
take  effect  or  not,  upon  a  vote  of  the  electors  interested' ' 
(Const.  Or.  Art.  I,  §  21),  is,  in  our  opinion,  neither  a  grant  nor 
a  limitation  of  power,  but  qualifies  the  preceding  clause,  and 
excepts  therefrom  the  particular  acts  enumerated  in  the  quali- 
fying clause,  which  the  legislative  assembly,  in  its  discretion, 
may  submit  to  the  electors  interested  for  their  approval  or  re- 
jection. 

In  McWhirter  v.  Brainard,  5  Or.  426,  the  court,  in  speaking 
of  an  act  providing  for  the  location  of  a  county  seat  at  either 
of  five  designated  places,  as  the  electors  of  the  county  might 
declare  by  a  majority  vote,  says:  "The  power  of  location  is 
exercised  by  the  legislative  assembly,  but  it  takes  effect  in  a 
particular  mode,  or  not  at  all,  by  a  vote  of  the  electors  inter- 
ested.' '  It  is  maintained  that  the  language  quoted  is  directly 
in  point,  and  the  authority  controlling  in  this  case.  If  it  was 
meant  by  the  decision  relied  upon  that  all  local  and  special 
laws  must  be  submitted  to  the  electors  interested  for  their  ap- 
proval by  a  majority  vote  before  such  acts  could  become  opera- 
tive, we  cannot  yield  our  consent  to  such  a  conclusion.  The 
court  was  evidently  discussing  the  necessity  for  complying  with 
the  provisions  of  an  act  which  required  that  the  location  of  a 
county  seat  should  be  determined  by  a  vote  of  the  electors  in- 
terested, and  what  was  there  said  must  apply  to  the  particular 
facts  involved;  that  is,  the  legislative  assembly  having  pre- 
scribed the  mode  in  which  the  act  was  to  take  effect,  the  method 
indicated  was  exclusive,  and,  if  not  pursued,  the  act  could  not 
take  effect.  We  do  not  think  the  constitution  of  this  state 
makes  it  obligatory  upon  the  legislative  assembly  in  any  in- 
stance, except  in  the  original  selection  or  subsequent  relocation 
of  the  seat  of  government  (Const.  Or.  Art.  XIV,  §§  1,  3),  to 
submit  a  local  or  special  act  to  the  electors  interested  for  their 
determination  by  a  majority  vote  before  such  act  can  become 
operative;  but  it  may,  in  its  discretion,  so  submit  local  and 
special  laws,  and  when  it  does  so  the  manner  prescribed  must 


222  Baker  County  v.  Benson.  [40  Or. 

be  pursued  before  the  act  can  become  operative.  As  was  said 
in  McWhirter  v.  Brainard,  "It  takes  effect  in  a  particular 
mode,  or  not  at  all,  by  a  vote  of  the  electors  interested."  We 
do  not  wish  to  be  understood  as  intimating  that  if  the  legisla- 
tive assembly,  in  its  discretion,  had  seen  fit  to  submit  the  ques- 
tion of  annexation  of  the  disputed  territory  to  Baker  County, 
the  electors  residing  in  the  territory  affected  by  the  change 
were  the  only  ones  interested  therein.  The  legislative  assembly 
is  vested  with  plenary  power,  and  may  divide  counties  at  its 
pleasure,  apportioning  the  common  property  and  common  bur- 
dens in  such  manner  as  to  it  may  seem  reasonable  and  equitable 
[Morrow  County  v.  Hendryx,  14  Or.  397  (12  Pac.  806) ;  Tem- 
pleton  v.  Linn  County,  22  Or.  313  (29  Pac.  795,  15  L.  R.  A. 
730)],  provided  no  county  shall  be  reduced  to  an  area  of  less 
than  four  hundred  square  miles  (Const.  Or.  Art.  XV,  §  6). 

11.  It  is  contended  by  defendant's  counsel  that  the  legis- 
lative assembly  on  February  7,  1899,  having  apportioned  the 
senators  among  the  several  counties  of  the  state  according  to 
the  population  of  each,  and  placed  Union  County  in  the 
Twenty-Second  and  Twenty-Fourth  districts,  was  powerless, 
until  another  enumeration  of  the  inhabitants  had  been  made 
by  the  United  States  or  this  state,  to  change  the  boundaries  of 
said  districts,  or  to  transfer  any  of  the  inhabitants  of  the  terri- 
tory purporting  to  have  been  annexed  to  Baker  County  to  the 
Twenty-Fifth  senatorial  district,  and  that  its  attempt  to  do  so 
violates  the  state  constitution,  Art.  IV,  §§  3,  5,  6,  and  7.  The 
sections  referred  to  are  as  follows : 

"Sec.  3.  The  senators  and  representatives  shall  be  chosen 
by  the  electors  of  the  respective  counties  or  districts  into  which 
the  state  may  from  tune  to  time  be  divided  by 'law." 

"Sec.  5.  The  legislative  assembly  shall,  ii)  the  year  eighteen 
hundred  and  sixty-five,  and  every  ten  years  after,  cause  an 
enumeration  to  be  made  of  all  the  white  population  of  the 
state." 

' '  Sec.  6.  The  number  of  senators  and  representatives  shall, 
at  the  session  next  following  an  enumeration  of  the  inhabitants 
by  the  United  States  or  this  state,  be  fixed  by  law,  and  appor- 
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tioned  among  the  several  counties  according  to  the  number  of 
white  population  in  each.  And  the  ratio  of  senators  and  rep- 
resentatives shall  be  determined  by  dividing  the  whole  number 
of  white  population  of  such  county  or  district  by  such  re- 
spective ratios;  and  when  a  fraction  shall  result  from  such 
division,  which  shall  exceed  one  half  of  such  ratio,  such  county 
or  district  shall  be  entitled  to  a  member  for  such  fraction. 
And  in  case  any  county  shall  not  have  the  requisite  population 
to  entitle  such  county  to  a  member,  then  such  county  shall  be 
attached  to  some  adjoining  county  for  senatorial  or  represen- 
tative purposes. ' ' 

4 '  Sec.  7.  A  senatorial  district,  when  more  than  one  county 
shall  constitute  the  same,  shall  be  composed  of  contiguous 
counties,  and  no  county  shall  be  divided  in  creating  senatorial 
districts.' ' 

It  is  argued  that  the  legislative  assembly,  having  appor- 
tioned the  number  of  senators  among  the  several  counties  of 
the  state,  exhausted  the  measure  of  power  delegated,  and  was 
without  authority,  until  another  federal  or  state  enumeration 
of  the  inhabitants  was  taken,  to  make  a  reapportionment.  In 
support  of  this  principle  several  cases  are  cited,  but  in  most  of 
them  the  constitutions  of  the  respective  states  prohibited  a 
reapportionment  until  another  enumeration  could  be  taken. 
Thus,  in  People  ex  rel.  v.  Holihan,  29  Mich.  116,  it  was  held 
that  the  legislature  had  no  authority  to  enlarge  the  boundaries 
of  a  city  by  annexing  to  it  parts  of  adjoining  townships  in  such 
manner  as  to  interfere  with  the  boundaries  of  representative 
districts  at  a  time  when  any  alteration  therein  was  forbidden 
by  the  constitution,  which  provided  for  the  apportionment  of 
senators  and  representatives  among  the  counties  and  districts 
according  to  the  number  of  inhabitants  in  1854  and  every  ten 
years  thereafter,  and  also  contained  the  following  clause: 
4  *  Each  apportionment  and  the  division  into  representative 
districts  by  any  board  of  supervisors  shall  remain  unaltered 
until  the  return  of  another  enumeration."  In  People  ex 
rel.  v.  Board  of  Sup'rs,  147  N.  Y.  1  (41  N.  E.  563,  30  L.  R.  A. 
74),  by  an  act  of  the  legislature  of  New  York  a  part  of  the 
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county  of  Westchester  was  annexed  to  the  county  of  New 
York,  and  it  was  contended  that  said  act  violated  the  constitu- 
tion of  that  state,  which  provided  that  an  enumeration  of  the 
inhabitants  should  be  taken  in  the  year  1905,  and  every  tenth 
year  thereafter,  and  directed  that  the  senate  districts  "  shall 
be  so  altered  by  the  legislature  at  the  first  regular  session  after 
the  return  of  every  enumeration,  that  each  senate  district  shall 
contain  as  nearly  as  may  be  an  equal  number  of  inhabitants, 
excluding  aliens,  and  be  in  as  compact  a  form  as  possible,  and 
shall  remain  unaltered  until  the  return  of  another  enumera- 
tion, and  shall  at  all  times  consist  of  contiguous  territory,  and 
no  county  shall  be  divided  in  the  formation  of  a  senate  district 
except  to  make  two  or  more  senate  districts  wholly  in  one 
county.' '  It  was  held  that  the  power  to  divide  counties  or 
towns,  and  erect  new  counties  and  towns,  or  to  change  their 
boundaries,  is  conferred  by  the  general  grant  of  legislative 
power,  but  the  time  and  mode  of  exercising  which  are  in  the 
discretion  of  the  legislature,  unless  restrained  by  other  pro- 
visions or  arrangement  of  the  constitution.  It  will  be  observed 
that  the  constitutions  of  Michigan  and  New  York  contain  ex- 
press prohibition  against  the  alteration  of  representative  and 
senatorial  districts  after  they  have  been  established  in  pursu- 
ance of  the  mode  prescribed.  Union  County  was  not  divided 
for  the  purpose  of  creating  a  senatorial  district,  but  the  bound- 
aries of  the  senatorial  districts  were  changed  to  conform  to  the 
amended  boundaries  of  Baker  and  Union  counties.  The  legis- 
lative assembly  provided  that  the  territory  annexed  to  Baker 
County  should  be  exempt  from  the  civil  and  military  jurisdic- 
tion of  Union  County,  and  subject  to  the  civil  and  military 
jurisdiction  of  Baker  County.  This  provision,  in  our  judg- 
ment, is  broad  enough  to  entitle  the  qualified  electors  in  the 
territory  so  annexed  to  vote  in  Baker  County  for  all  purposes. 
In  Pulaski  County  v.  Judge  of  Saline  County,  37  Ark.  339,  it 
was  held  that  transferring  a  part  of  a  county  in  one  senatorial 
district  to  another  county  in  a  different  senatorial  district 
constitutes  no  change  in  those  districts.     They  are  composed 
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of  the  same  counties  as  before.    Counties,  not  territory  or  in- 
habitants, are  the  constituents  of  the  districts. 

No  error  having  been  committed  by  the  court  in  sustaining 
the  demurrer,  it  follows  that  the  judgment  is  affirmed. 

Affirmed. 


Argued  21  November ;   decided  1G  December,  1001. 
RATHBONE  v.  OREGON   RA1XROAD  COMPANY. 

[66  Pac.  909 ;    11  Am.  Neg,  Rep.  138.] 

Negligence  as  to  Trespasser  on  Railroad  Tsack. 

Deceased,  while  riding  on  a  hand  car  with  and  by  invitation  of  a  section 
foreman,  was  killed  by  an  irregular  train,  which  came  around  a  sharp  curve 
at  a  high  rate  of  speed.  There  was  no  time  to  check  the  train  after  the  car 
came  in  sight.  The  negligence  charged  was  In  running  such  a  train  around 
the  sharp  curve  at  a  dangerous  rate  of  speed  without  signals  or  precautions 
to  discover  whether  there  were  persons  on  the  track.  The  foreman,  without 
the  knowledge  and  against  the  rules  of  the  defendant,  had  been  accustomed  to 
take  persons  over  this  piece  of  road  on  hand  cars.  Held,  that  the  deceased 
was  a  trespasser,  and  the  only  duty  the  railroad  company  owed  him  was  to 
exercise  reasonable  care  to  avoid  injuring  him  after  his  presence  on  the  track 
was  discovered :  Ward  v.  Southern  Pac.  Co.  25  Or.  433,  followed ;  Cederson 
v.  Oregon  A"at\  Co.  38  Or.  343,  359,  cited. 

From  Multnomah :    Alfred  F.  Sears,  Jr.,  Judge. 

m 

Action  by  Ella  Rathbone  against  the  Oregon  Railroad  & 
Navigation  Company  for  damages.  There  was  a  judgment  for 
plaintiff  and  defendant  appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Cotton, 
Teal  &  Minor,  with  an  oral  argument  by  Mr.  Wm.  W.  Cotton. 

For  respondent  there  was  a  brief  over  the  names  of  Joseph 
<b  Schlegel,  and  Watson  &  Beeknian,  with  an  oral  argument 
by  Messrs.  Edw.  B.  Watson  and  Frank  Schlegel. 

40  OR.— 15. 
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Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  an  action  to  recover  damages  for  the  death  of 
Charles  A.  Rathbone,  alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendant.  The  facts  are  that  on  Sunday,  June 
13, 1897,  Rathbone  and  his  wife,  at  the  invitation  of  one  of  de- 
fendant's section  foremen,  went  with  him  and  his  family  on 
a  hand  car  from  Rooster  Rock  to  Corbett,  a  distance  of  about 
a  mile  and  a  half,  to  "get  some  cherries  to  can."  Upon  their 
return,  while  passing  around  a  curve  in  the  road,  where  the 
view  is  obstructed,  a  collision  occurred  between  the  hand  car 
and  one  of  defendant's  trains  going  west,  and  Rathbone  was 
killed.  The  evidence  shows  that  when  the  train  and  hand  car 
came  in  view  of  each  other  they  were  so  near  that  neither  could 
be  stopped  in  time  to  avoid  the  collision,  and  no  negligence  is 
charged  against  the  operators  of  the  train  on  this  account. 
The  ground  of  negligence  alleged,  omitting  some  averments 
upon  which  there  was  no  proof  whatever,  is,  in  substance,  that 
the  defendant's  roadbed  and  track  between  the  stations  named 
had  been  so  continuously  used  since  their  construction  by  peo- 
ple traveling  on  foot,  bicycles,  and  hand  cars,  with  the  knowl- 
edge and  permission  of  the  company,  that  it  was  bound  to  ex- 
ercise reasonable  caution  to  avoid  injuring  persons  so  travel- 
ing thereon ;  that,  in  disregard  of  its  duty  in  this  respect,  it 
carelessly  and  negligently  ran  an  irregular  train,  composed  of 
a  locomotive  with  an  observation  and  baggage  car  in  front, 
around  sharp  curves  and  embankments,  and  against  the  hand 
car  upon  which  the  deceased  was  riding,  at  a  high  and  danger- 
ous rate  of  speed,  without  ringing  the  bell,  sounding  the 
whistle,  or  giving  any  notice  of  its  approach,  or  taking  any 
precaution  whatever  to  discover  whether  there  was  any  person 
on  or  near  the  track  in  front  of  such  train.  The  testimony, 
however,  does  not  show  that  people  not  connected  with  the 
railroad  company  had  used  the  track  at  the  place  indicated  in 
any  way  except  by  riding  upon  a  hand  car  thereon,  or  that  the 
track  was  used  in  this  way  by  the  public  generally,  but  is  to 
the  effect  that  from  Corbett  east  for  some  miles  the  defend- 
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ant's  roadbed  is  located  along  the  Columbia  River,  at  many 
places  wholly  occupying  the  space  between  the  river  and  a 
high  bluff  which  rises  above  it ;  that  the  country  in  the  vicin- 
ity is  very  sparsely  settled,  and  the  means  of  communication 
betweeil  the  different  stations  are  very  imperfect,  except  by  the 
railway;  that  for  some  time  prior  to  the  accident,  the  defendant's 
section  foremen,  as  an  accommodation,  had  been  accustomed  to 
invite  people  living  in  the  vicinity  of  the  road  to  ride  with 
them  on  hand  cars,  and  had  often  used  such  cars  to  take  their 
families  and  neighbors  up  and  down  the  track  on  business  and 
pleasure.  This  was  not  only  without  the  authority  of  the  com- 
pany, but  against  its  rules,  and  there  is  no  testimony  to  show 
that  it  ever  came  to  the  attention  of  defendant's  officers  or 
agents ;  nor  was  the  physical  evidence  of  such  use  of  a  char- 
acter that  would  impart  knowledge  thereof.  The  deceased  was 
therefore  riding  on  the  hand  car  without  permission,  express 
or  implied,  from  the  company,  and  against  its  rules.  Under 
all  the  authorities,  the  only  duty  it  owed  him  under  such  cir- 
cumstances was  to  exercise  reasonable  care  not  to  injure  him 
after  his  presence  on  the  track  was  discovered.  Except  at 
public  crossings  or  on  public  highways,  the  track  of  a  railroad 
company  is  its  private  property,  upon  which  no  unauthorized 
person  has  a  right  to  be.  Its  free  and  unobstructed  use  is  not 
only  essential  to  the  transaction  of  the  company's  business,  but 
to  the  safety  of  passengers  on  its  trains.  One  who  uses  the 
track  or  right  of  way  for  his  own  convenience  or  pleasure, 
without  the  permission  or  invitation  of  the  company,  occupies 
the  position  of  a  mere  trespasser.  The  company  is  under  no 
legal  duty  or  obligation  to  take  precautions  or  to  keep  a  look- 
out for  him,  its  only  duty  being  to  use  reasonable  care  not  to 
injure  him  after  he  is  discovered :  Ward  v.  Southern  Pac.  Co. 
25  Or.  433  (36  Pac.  166,  23  L.  R.  A.  715,  60  Am.  &  Eng.  R. 
Cas.  34,  with  note) ;  Cederson  v.  Oregon  Nav.  Co.  38  Or.  343 
(63  Pac.  763,  21  Am.  &  Eng.  R.  Cas.  624). 

Nor  did  the  fact  that  Rathbone  was  riding  on  the  hand  car 
at  the  invitation  of  the  section  foreman  in  any  way  change  or 
enlarge  the  duty  or  obligation  of  the  defendant  toward  him. 
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The  section  foreman  was  not  the  agent  of  the  company  for  any 
such  purpose,  and  could  not  bind  it  by  his  acts.  He  was  not  en- 
gaged in  carrying  passengers,  nor  is  a  hand  car  used  for  such 
purpose.  The  deceased  was  not  entitled  to  the  rights  of  a 
passenger  [Gulf,  Cal.  &  S.  F.  R.  Co.  v.  Dawkins,  77  Tex.  228 
(13  S.  W.  982) ;  Hoar  v.  Maine  Cent.  R.  Co.  70  Me.  65  (35  Am. 
Rep.  299)],  but  was  wrongfully  upon  the  track,  notwithstand- 
ing he  was  there  by  invitation  of  the  foreman  (Snyder  v. 
Hannibal  &  St.  J.  R.  Co.  60  Mo.  413 ;  Flower  v.  Pennsylvania 
R.  Co.  69  Pa.  St.  210  (8  Am.  Rep.  251) ;  Duff  v.  Allegheny 
Vol.  R.  Co.  91  Pa.  St.  458  (36  Am.  Rep.  675) ;  Keating  v. 
Michigan  Cent.  R.  Co.  97  Mich.  154  (56  N.  W.  346,  37  Am. 
St.  Rep.  328) ;  Craig  v.  Mt.  Carbon  Co.  45  Fed.  448;  Ream 
v.  Pittsburgh,  etc.  R.  Co.  49  Ind.  93] .  He  consequently  had 
no  right  to  complain  of  the  manner  in  wThich  the  train  was 
made  up  or  the  way  in  which  it  was  operated.  These  things, 
so  far  as  he  was  concerned,  were  purely  wTithin  the  discretion 
of  the  company.  Negligence  is  a  breach  of  a  legal  duty,  and, 
before  any  action  can  be  maintained  therefor,  there  must  exist 
some  obligation  or  duty  toward  the  plaintiff  that  the  defendant 
has  left  undischarged  or  unfulfilled.  The  defendant  owed  no 
legal  duty  to  the  deceased,  except  not  to  wantonly  or  inten- 
tionally injure  him  because  he  was  wrongfully  upon  its  track 
or  right  of  way,  and  therefore  it  cannot  be  charged  with  negli- 
gence upon  mere  proof  of  the  manner  in  which  it  ran  or  man- 
aged its  train. 

It  follows  that  the  judgment  of  the  court  below  must  be 
reversed,  and  the  case  remanded  for  such  further  proceedings 
as  may  appear  necessary,  not  inconsistent  with  this  opinion. 

Reversed. 
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HAINES  v.  CADWEIili.  *  m 

[66  Pac.  910.] 

Evidence — Conclusiveness  op  Memorandum. 

1.  The  memorandum  contemplated  by  Section  692  of  Hill's  Ann.  Laws,  la 
one  containing  the  terms  of  the  agreement  between  the  parties,  and  one  that 
refers  to  or  includes  only  a  part  of  a  transaction  is  not  conclusive  to  the  ex- 
clusion of  oral  testimony. 

Banks — Advances  on  Security  Note. 

2.  Defendants  executed  a  note  to  plaintiff,  a  banker,  to  secure  a  present 
payment  and  future  advances  if  he  should  choose  to  make  any.  After  he  had 
refused  to  make  further  advances,  defendants  deposited  certain  drafts,  which 
were  credited  to  their  account.  When  one  of  the  drafts  was  paid,  a  clerk 
credited  the  amount  to  tbem,  not  knowing  that  it  was  credited  before.  On 
discovering  the  mistake,  plaintiff  charged  the  amount  back  to  defendants,  but 
they  checked  against  the  amount  so  credited,  and  plaintiff  honored  the  checks. 
Held,  in  an  action  on  such  note,  that  the  amount  bo  paid  on  such  checks  should 
be  considered  as  advanced  under  such  agreement. 

Witness  Refreshing  Memory  by  Memorandum. 

3.  In  an  action  by  a  bunker  to  recover  advances  made  to  defendants,  a 
clerk  who  kept  the  bank  books,  and  knew  them  to  be  correct,  may  refresh  his 
memory,  while  testifying,  by  consulting  memoranda  copied  from  the  books, 
and  carefully  compared  by  him,  if  after  so  using  it,  be  is  enabled  to  testify 
from  memory -of  the  original  transactions. 

Harmless  Error  in  Admitting  Evidence. 

4.  Error  committed  in  admitting  evidence  is  rendered  harmless  by  subse- 
quently receiving  other  unobjectionable  evidence  covering  the  same  point. 

Trial — Pleadings  and  Proofs. 

5.  No  error  is  committed  in  excluding  testimony  offered  in  support  of 
issues  not  made  by  the  pleadings ;  nor  is  it  error  to  exclude  part  of  such  tes- 
timony after  having  improperly  admitted  some. 

Instruction — Estoppel  to  Object. 

6.  Where  defendant  has  introduced  evidence  in  support  of  an  attempted 
counterclaim,  which  is  not  at  issue  because  of  defective  pleading,  and  plain- 
tiff has  given  evidence  in  rebuttal  thereof,  defendants  cannot  complain  of  a 
charge  as  to  the  effect  of  such  evidence  if  found  true. 

From  Washington:    Thos.  A.  McBride,  Judge. 

Action  by  E.  W.  Haines  against  E.  P.  Cadwell  and  Laura 
M.  Cadwell.  From  a  judgment  for  plaintiff,  defendants  ap- 
peal. Affirmed. 
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For  appellants  there  was  a  brief  over  the  name  of  H.  T. 
Bagley,  with  an  oral  argument  by  Mr.  H.  C.  Watson. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  Samuel  B.  Huston. 

Mb.  Justice  Wolvebton  delivered  the  opinion. 

It  is  alleged  in  the  complaint  that  plaintiff  is  engaged  in 
the  business  of  banking  at  Forest  Grove,  Oregon ;  that  on  May 
8,  1899,  the  defendant  E.  P.  Cadwell  had  overdrawn  his  ac- 
count at  the  bank  to  the  amount  of  $444.57,  and  desired  fur- 
ther credit;  that,  in  order  to  pay  this  balance,  and  to  secure 
the  payment  of  such  drafts  as  he  might  draw  upon  the  bank, 
and  such  advances  as  it  would  be  convenient  for  plaintiff  to 
make,  the  defendants  executed  and  delivered  to  plaintiff  their 
certain  promissory  note  for  $2,000,  payable  in  ninety  days, 
with  interest  at  the  rate  of  eight  per  cent,  per  annum ;  that  at 
the  date  of  the  execution  of  said  note  the  plaintiff,  at  the  re- 
quest of  the  defendants,  credited  CadwelFs  account  with  the 
sum  of  $775 ;  that  subsequently  Cadwell  drew  checks  upon  the 
bank,  which  were  honored  and  paid,  aggregating  $170.95  more 
than  he  had  deposited  to  his  account,  and  judgment  is  de- 
manded in  that  sum.  The  complaint  was  amended  at  the  trial 
by  leave  of  the  court  to  make  it  show  that  the  plaintiff  ad- 
vanced and  paid  other  moneys,  aside  from  the  checks  alluded 
to,  on  Cadwell 's  account,  and  for  the  use  and  benefit  of  the 
defendants.  The  defendant's  answering  separately,  deny  that 
the  note  was  made  or  executed  in  pursuance  of  any  other 
agreement  than  that  set  forth  and  contained  in  a  certain  writ- 
ing dated  "  Forest  Grove,  Oregon,  May  8, 1899,' '  or  that  at  any 
time  since  they,  or  either  of  them,  received  aaiy  money  what- 
ever on  said  note,  other  than  the  said  $775  placed  to  the  credit 
of  E.  P.  Cadwell  at  the  time  of  its  execution,  and  allege,  in 
substance,  that  he  subsequently  requested  an  advance  under 
the  terms  of  said  agreement  of  May  8,  which  was  refused,  and 
that  on  July  29,  1899,  he  paid  plaintiff  the  full  amount  due 
upon  said  note,  and  demanded  its  surrender. 


Dec.  1901.]  Haines  v.  Cadwkll.  231 

1.  At  the  trial,  and  while  plaintiff  was  under  examination 
in  his  own  behalf,  he  was  permitted  to  state  the  understanding 
and  agreement  under  which  the  note  was  executed,  over  the 
objection  that  it  was  not  the  best  evidence,  the  agreement  being 
in  writing;  and  the  ruling  of  the  court  in  this  respect  is  as- 
signed  as  error.  The  writing  was  subsequently  introduced  by 
the  defendants,  and  is  as  follows : 

"Forest  Grove,  Oregon,  May  9, 1899. 
'  4  This  may  certify  that  of  this  note  for  $2,000  dated  May 
8,  1899,  signed  by  E.  P.  Cadwell  and  Laura  M.  Cadwell,  but 
$775  has  been  advanced,  leaving  $1,225  which  has  not  been 
paid,  and  which  may  be  advanced  or  not,  at  the  option  of  said 
E.  W.  Haities.  If  said  note  should  be  paid  before  any  further 
advances  are  made,  $775  and  interest  would  pay  and  satisfy 
the  same  in  full. 

"[Signed]  E.  W.  Haines." 

This  document  is  but  a  memorandum  showing  the  state  of 
the  account  at  the  time,  and  does  not  purport  to  contain  the 
terms  of  the  agreement  between  the  parties  as  to  the  conditions 
under  which  the  note  was  given;  and  it  was  not  error,  there- 
fore,  to  admit  the  oral  statement  thereof. 

2.  It  appears  from  the  testimony  that  some  six  or  seven 
weeks  before  June  6,  the  defendant  E.  P.  Cadwell,  having 
money  with  the  Hilo  Mercantile  Company  of  Hilo,  Hawaiian 
Islands,  drew  on  the  company  in  favor  of  the  plaintiff  for 
$250,  which  amount  was  placed  to  his  credit  in  the  bank,  and 
the  draft  sent  on  for  collection.  On  June  6,  having  received 
returns,  one  of  the  bank  clerks,  not  beings  advised  of  the  credit 
theretofore  given  Cadwell,  again  credited  him  with  the  amount 
with  other  collections  made  at  the  same  time.  About  that  time, 
and  before  the  mistake  was  discovered,  Cadwell  asked  for  a 
statement  of  his  account  with  the  bank,  which,  being  rendered, 
showed  a  balance  in  his  favor  of  $248.64,  whereupon  he  drew 
three  drafts  upon  the  bank  covering  this  balance,  which  were 
all  paid,— one  on  June  15,  and  another  on  June  19, 1899.  On 
June  12,  when  the  mistake  was  discovered,  the  plaintiff  at  once 
debited  Cadwell's  account  with  $250,  and  notified  him  by  tele- 
gram, which  was  delivered  on  the  thirteenth.    On  May  23  of 
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that  year  plaintiff  declined  to  make  any  further  advances  to 
the  defendant,  and  on  July  28  the  latter  paid  him  $778.83, 
which  was  received  in  payment  of  the  $775,  and  interest  thereon 
to  date,  and  was  to  be  credited  on  the  note  of  $2,000.  Subse- 
quently other  sums  were  received  from  the  defendant  Cadwell, 
aggregating  $90.46.  Now,  in  this  state  of  the  record,  it  is  con- 
tended that,  as  the  plaintiff  had,  through  his  own  mistake,  ex- 
tended the  defendant  additional  credit,  who  was  thereby  in- 
duced to  overdraw  his  account,  plaintiff  could  have  no  action 
upon  the  note,  because  it  was  not  such  an  advance  of  money  as 
the  note  was  made  to  secure.  In  elucidation,  one  of  the  de- 
fendant's counsel  says  in  his  brief:  "How  could  it  be  re- 
garded as  such,  when  defendant  had  made  a  request  for  a 
further  advance,  which  was  refused  by  the  plaintiff,  and  the 
money  which  was  advanced  was  advanced  by  plaintiff  and  re- 
ceived by  the  defendant  by  mutual  mistake  ?  *  *  *  Plaintiff 
has  a  remedy,  but  we  submit  that  it  was  not  by  an  action  on  the 
note,  which  provides  for  the  payment  of  attorney's  fees  in  ad- 
dition to  other  charges."  The  objection  is  refined  and  highly 
technical,  and,  we  think,  without  merit.  The  plaintiff  alleges 
that  the  note  was  given  to  secure  further  advances  in  such 
amounts  and  at  such  times  as  it  might  be  convenient  for  him  to 
make,  and  the  testimony  tends  to  the  establishment  of  the  alle- 
gation. Now,  although  the  plaintiff  had  refused  at  one  time 
subsequent  to  entering  into  the  agreement  to  extend  further 
credit  on  account  of  the  note,  it  appears  that  he  paid  two  of  the 
drafts,  aggregating  $148.64,  drawn  upon  the  rendition  of  the 
erroneous  statement  after  the  discovery  of  the  mistake.  Ex- 
tension of  credit  or  the  placing  of  the  $250  to  the  credit  of 
Cadwell's  account  by  mistake  of  plaintiff  did  not  obligate  him 
to  pay  the  drafts,  and  he  might  have  refused  to  honor  them ;  so 
that  it  would  seem  that  plaintiff  really  made  the  advancements, 
so  far  as  these  latter  items  are  concerned,  voluntarily  and  in- 
tentionally, notwithstanding  Cadwell's  account  had  been  erro- 
neously credited  and  an  erroneous  statement  rendered.  This 
disposes  of  any  mutuality  between  the  parties  as  to  the  alleged 
mistake,  as  the  greater  portion  of  the  recent  advances  was 
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made  by  plaintiff  with  full  knowledge  of  the  true  conditions. 
But,  however  this  may  be,  the  fact  remains  that  defendant  had 
an  account  with  the  bank  at  the  time,  and  the  note  was  given 
to  secure  further  advances  thereon,  as  well  as  the  deficit  that 
had  accumulated.  The  account  continued  running,  and  the 
liability  was  incurred  in  the  course  thereof.  The  fact  that  an 
item  of  credit  was  given  by  mistake  of  plaintiff,  and  defend- 
ant had  availed  himself  of  the  opportunity,  and  had  drawn 
against  the  bank  to  cover  the  amount  thereof,  renders  it  none 
the  less  an  advance  or  extension  of  credit  under  the  terms  of 
the  agreement.  The  account  had  never  been  closed,  nor  had 
the  note  been  surrendered,  so  that  the  obligation  to  answer  for 
the  advance  continued,  and  the  action  was  properly  instituted. 
There  were  some  instructions  asked  and  refused,  which  present 
the  same  question;  hence  it  is  not  necessary  to  notice  them 
further. 

3.  In  the  course  of  the  trial,  while  F.  T.  Kane  was  being  ex- 
amined as  a  witness  for  the  plaintiff,  he  was  permitted  to  tes- 
tify from  a  memorandum  of  the  bank  account  with  defendant 
Cadwell,  and  error  is  predicated  thereon.  The  record  shows 
that  the  witness  was  the  cashier  of  the  bank;  that  its  books 
were  kept  under  his  direction  and  supervision,  and  he  knew 
them  to  be  correct;  that  the  memorandum  used  was  copied 
from  the  books,  and  by  him  carefully  compared,  so  that  he 
knew  the  same  to  be  a  true  transcript  therefrom.  This  was 
sufficient  to  entitle  him  to  refresh  his  memory,  if,  after  so  using 
it,  he  was  enabled  to  testify  from  memory  of  the  original 
transactions :    Bradner,  Ev.  p.  468. 

4.  But,  if  this  were  not  so,  the  books  themselves  were  sub- 
sequently offered  and  admitted  in  evidence,  and  this  was  cor- 
rective of  any  error  that  may  have  been  made  as  to  the  use  of 
the  memorandum  relative  to  their  contents. 

5.  E.  P.  Cadwell  attempted  to  set  up  a  counterclaim  in 
substance  as  follows :  That  on  about  August  15,  1898,  defend- 
ant sent  plaintiff  $4,000,  to  be  used  and  invested  in  accordance 
with  a  letter  of  instructions  dated  August  18,  1898 ;  that  on 
September  8  plaintiff  acknowledged  the  receipt  of  the  money, 
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and  agreed  to  use  and  invest  the  same  in  pursuance  of  the  in- 
structions, but,  failing  to  comply  therewith,  used  and  invested 
the  money  for  his  own  benefit;  and  it  is  sought  to  charge  him 
with  interest  for  the  time  he  had  the  money  in  his  bank.  While 
Cadwell  was  a  witness  in  his  own  behalf,  he  identified  his  letter 
of  instructions  accompanying  the  draft  for  $4,000,  which  was 
thereupon  introduced  in  evidence.  It  directed  the  plaintiff  to 
put  the  money  out  at  interest  for  six  and  nine  months  at  the 
best  rates  possible,  if  he  could  find  good,  safe  loans ;  but  that, 
if  he  was  unable  to  secure  the  loans,  then  to  issue  a  certificate 
of  deposit  at  the  usual  rates.  The  latter  further  directed 
plaintiff  to  advance  Prof.  J.  W.  Marsh  such  amounts  as  he 
should  ask,  and  take  his  receipts  therefor.  It  was  further 
shown  that  plaintiff  came  into  possession  of  the  money  Sep- 
tember 15 ;  that  a  portion  of  it  had  been  paid  out  to  Marsh, 
which,  with  payments  on  Cadwell  *s  drafts  on  him,  reduced 
the  amount,  March  8,  to  $2,300.  Thereupon  Cadwell  offered 
to  show  by  plaintiff's  books  that  from  September,  1898,  to 
March,  1899,  inclusive,  plaintiff  had  all  his  deposits  in  the 
bank  loaned  out,  with  which  was  included  the  $4,000  that  de- 
fendant had  sent  him;  but  was  not  permitted  to  do  so,  and 
error  is  assigned. 

There  is  one  reason  lying  at  the  very  base  of  the  attempted 
counterclaim  sufficient  to  justify  the  exclusion  of  the  testimony 
offered,  and  that  is  the  answer  does  not  state  facts  upon  which 
the  counterclaim  can  be  supported.  It  alleges  that  defendant 
forwarded  to  plaintiff  $4,000  to  be  invested  in  accordance 
with  a  letter  of  instructions,  but  the  manner  of  the  instruc- 
tions is  nowhere  set  out,  so  that  there  are  no  facts  alleged  con- 
stituting any  agreement  as  to  loaning  the  funds  on  the  part  of 
the  plaintiff,  and  there  ca^  be  no  breach  without  prior  agree- 
ment. So  that  the  evidence  was  not  admissible  under  the 
pleadings,  and  was  therefore  properly  excluded.  True,  the 
court  let  in  the  letter  of  instructions,  but  it  amounted  to  a 
mere  matter  of  grace  and  favor,  as  it  was  not  legitimately  ad- 
missible. In  rebuttal,  plaintiff  was  permitted  to  show  that  he 
had  made  all  reasonable  efforts  to  loan  the  money,  but  was 
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unable  to  do  so,  and  some  further  matters  in  excuse  for  not 
complying  with  the  instructions;  and  it  is  insisted  that  the 
court  erred  in  this  particular,  as  no  justification  was  pleaded. 
The  fact  remains  that  the  issue  need  not  have  been  submitted 
touching  the  $4,000  transaction,  because  no  proper  counter- 
claim regarding  it  had  been  pleaded;  but,  as  defendant  had 
introduced  some  evidence  of  an  undertaking  on  the  part  of  the 
plaintiff,  it  was  not  inappropriate  to  permit  him  to  show  whjr 
he  could  not  comply  with  the  conditions.  The  undertaking,  if 
one  was  entered  into,  was  that  plaintiff  would  loan  the  money 
if  he  could,  and  the  evidence  admitted  was  to  the  effect  that  he 
was  unable  to  put  it  out  after  repeated  efforts.  The  defend- 
ant, having  brought  the  controversy  into  the  record,  cannot 
consistently  complain  of  the  opportunity  afforded  the  plaintiff 
to  disprove  his  contention.  There  was  an  instruction  asked  by 
the  defendant  with  reference  to  the  same  matter,  which  was 
properly  refused  for  a  like  reason,  and  for  the  further  reason 
that  it  did  not  aptly  state  the  issues  pertaining  thereto. 

6.  The  court  instructed  the  jury,  however,  that,  if  it  was 
impracticable  to  send  the  defendant  a  certificate  of  deposit  for 
the  reasons  given,  it  would  be  the  duty  of  the  plaintiff  to  keep 
the  money  in  the  bank,  subject  to  the  order  of  the  defendant ; 
and  this  is  complained  of  as  being  without  the  issues.  But  the 
defendant  made  the  instruction  necessary  by  introducing  his 
letter  directing  the  issue  of  the  certificate  if  plaintiff  was 
unable  to  put  the  money  out  at  interest,  and  the  lack  of  knowl- 
edge of  defendant's  address  afforded  ample  excuse  for  not 
sending  the  certificate.  It  was,  therefore,  within  the  issues 
thus  brought  into  the  trial  of  the  cause  by  the  defendant,  and 
he  is  not  in  a  position  to  urge  the  objection. 

There  are  some  other  questions  of  minor  importance  not 
especially  urged,  all  of  which  have  been  considered,  and,  find- 
ing no  error  in  the  record,  the  judgment  of  the  court  below 
will  be  affirmed.  Affirmed. 
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Argued  26  November;    decided  23  December,  1901. 

SEARS  v.  DAVIS. 

166  Pac.  913.] 

Fraudulent  Conveyance — Mistake — Innocent  Creditor. 

1.  A  person  who  has  permitted  another  to  obtain  and  hold  the  title  to  bis 
real  property  for  many  years,  and  until  after  others  have  extended  credit  in 
reliance  on  such  apparent  ownership,  is  estopped  thereby  from  asserting  his 
claim  as  against  such  creditors.  As  an  example,  where  a  husband  purchased 
land  with  his  wife's  money,  and  by  mistake  the  conveyance  was  in  his  name, 
but  the  wife  was  notified,  and  allowed  the  husband  to  manage  the  estate  as 
though  it  were  his  own  for  twenty-eight  years,  a  conveyance  from  the  hus- 
band to  the  wife  should  be  held  void  as  to  creditors  who  became  such  on  the 
faith  of  the  husband's  apparent  ownership. 

Correspondence  of  Allegations  and  Proofs. 

2.  Parties  cannot  prosecute  or  defend  legal  proceedings  except  on  the 
grounds  stated  in  their  pleadings — thus,  in  a  suit  to  declare  a  deed  from  a 
husband  to  his  wife  void  as  in  fraud  of  judgment  creditors,  the  defense  that 
the  land  was  a  homestead  and  not  subject  to  sale  on  execution,  cannot  be 
urged  unless  pleaded. 

.  •     •  •        . 

From  Polk :    Reuben  P.  Boise,  Judge. 

Bill  by  Van  B.  Sears,  executor  of  the  estate  of  Isaac  Ball, 
deceased,  against  J.  M.  Davis  and  others.  Prom  a  decree  for 
defendant,  plaintiff  appeals.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  Oscar  Ilayter. 

For  respondents  there  was  a  brief  over  the  names  of  J.  H. 
Townsend,  and  Butler  &  Coad,  with  an  oral  argument  by  Mr. 
X.  L.  Butler. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  a  suit  to  set  aside  a  conveyance  from  J.  M.  Davis  to 
his  wife,  and  to  subject  the  property  to  the  lien  of  plaintiff's 
judgment.  The  complaint  alleges  that  the  conveyance  was 
made  for  the  purpose  of  defrauding  creditors.  The  answer 
denies  the  fraud  charged,  and  for  affirmative  defense  avers 
that  in  1866  the  defendant  Davis  purchased  the  property  in 
controversy  for  his  wife,  with  her  money,  but  by  mistake  the 
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deed  was  made  in  his  name,  and  through  inadvertence  he  failed 
and  neglected  to  convey  it  to  her  until  December,  1895.  The 
decree  was  in  favor  of  the  defendants,  and  plaintiff  appeals. 

1.  There  is  no  substantial  conflict  in  the  testimony.  In 
1866  Davis  contracted  for  the  purchase  of  the  Eldridge  dona- 
tion land  claim  for  his  wife.  A  part  of  the  purchase  money 
was  paid  at  the  time,  and  a  bond  for  a  deed  given  by  Eldridge, 
which,  by  mistake  of  the  scrivener,  was  made  in  favor  of 
Davis.  When  the  balance  of  the  consideration  was  paid,  in 
March,  1867,  Eldridge  refused  to  make  the  deed  to  Mrs.  Davis, 
although  the  money  was  furnished  by  her,  but  instead  made  it 
in  her  husband's  name,  according  to  his  bond.  She  was  imme- 
diately advised  of  that  fact,  however,  but  suffered  and  per- 
mitted the  deed  to,  be  placed  of  record,  and  the  apparent  title 
to  the  property  to  remain  in  her  husband,  until  December, 
1895,  when  the  conveyance  now  sought  to  be  set  aside  was 
made.  In  the  meantime  Davis  occupied  and  cultivated  the 
premises,  sold  and  disposed  of  the  proceeds  thereof  as  his  own, 
and  in  fact  managed  and  dealt  with  the  property  as  if  it  be- 
longed to  him,  and  was  generally  reputed  in  the  community 
to  be  the  owner  thereof.  In  1889,  while  the  title  thus  stood  in 
his  name,  he  borrowed  of  one  Isaac  Ball  $300,  giving  his  prom- 
issory note  therefor.  Ball  died  in  February,  1895,  and  plain- 
tiff was  appointed  executor  of  his  estate.  In  June  following 
Davis  applied  for  an  increase  in  the  loan  to  $500,  when  the 
plaintiff  told  him  that  he  thought  that  the  estate  ought  to  have 
security.  Davis  said  he  would  give  a  mortgage  upon  his 
land  for  that  purpose,  but  that  there  was  already  a  mortgage 
thereon  for  $1,500,  and,  upon  his  promising  to  repay  the 
money  upon  three  days'  notice,  the  plaintiff  accepted  a  new 
note  for  $500,  dated  July  6,  1895,  without  requiring  security. 
In  order  to  verify  Davis'  statement,  however,  he  examined  the 
records,  and  found  the  title  to  the  property  to  be  in  Davis  as 
he  had  represented,  although  the  testimony  does  not  clearly 
show  whether  this  examination  was  made  before  or  after  the 
note  was  executed.  In  December,  1895,  the  plaintiff  endeav- 
ored to  collect  the  note,  when  he  ascertained  for  the  first  time 
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that  Davis  had  transferred  the  property  to  his  wife.  He 
thereupon  commenced  an  action  upon  the  note,  in  due  time 
obtained  judgment  thereon,  and  thereafter  brought  this  suit. 
Upon  these  facts  the  only  question  to  be  considered  is  whether 
Mrs.  Davis  is  estopped  from  setting  up  title  to  the  property 
as  against  the  plaintiff. 

Under  our  statute  the  property  and  pecuniary  rights  of  a 
married  woman  are  not  subject  to  the  debts  and  contracts  of 
her  husband:  Hill's  Ann.  Laws,  §  2992.  But  when  she  vol- 
untarily permits  her  husband  to  retain  the  apparent  title  to 
her  property  and  to  deal  with  it  as  his  own  for  twenty-eight 
years,  as  the  testimony  shows  to  have  been  the  fact  in  this  case, 
she  is  estopped  from  afterwards  asserting  her  claim  as  against 
creditors  of  the  husband  who  have  dealt  with  him  upon  the 
faith  of  his  apparent  ownership:  2  Pomeroy,  Eq.  Jur.  (2 
ed.),  §  814;  Oalbraith  v.  Lunsford,  87  Tenn.  89  (9  S.  W.  365, 

I  L.  E.  A.  522) ;  Pierce  v.  Hower,  142  Ind.  626  (42  N.  E. 
223) ;  Geo.  Taylor  Com.  Co.  v.  Bell,  62  Ark.  26  (34  S.  W.  80) ; 
Warner  v.  Watson,  35  Fla.  402  (  17  South.  654) ;  Swartz  v. 
McClelland,  31  Neb.  646  (48  N.  W.  461) ;  Roy  v.  McPherson, 

II  Neb.  197  (7  N.  W.  873) ;  Hopkins  v.  Joyce,  78  Wis.  443 
(47  N.  W.  722) ;  Leete  v.  State  Bank  of  St.  Louis,  115  Mo.  184 
(21  S.  W.  788).  This  doctrine  proceeds  upon  the  principle, 
as  stated  by  Mr.  Justice  Elliott  in  Hirsch  v.  Norton,  115  Ind. 
341  (17  N.  E.  612),  that:  "Where  a  party,  by  clothing  an- 
other with  all  the  legal  indicia  of  ownership,  enables  him  to 
mislead  others,  he,  and  not  those  who  are  misled  by  his  acts, 
must  be  the  sufferer.  If  loss  comes,  the  man  who  invested  the 
debtor  with  the  evidence  of  absolute  title,  and  thus  misled 
creditors,  must  bear  it,  and  not  the  creditors.  The  conclusion 
we  assert  involves  little  more  than  the  application  of  the  famil- 
iar general  principle  that,  where  one  of  two  innocent  persons 
must  suffer  by  the  act  of  a  third,  he  must  suffer  who  put  it  in 
the  power  of  the  third  to  do  the  act."  It  is  said  that  there  is 
no  evidence  of  Davis  having  represented  to  plaintiff  that  he 
owned  the  property  in  controversy.  The  answer  to  this  objec- 
tion depends  upon  the  construction  of  the  testimony  upon  a 
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point  not  made  clear.  But,  however  that  may  be,  it  does  ap- 
pear that  for  more  than  twenty-five  years,  with  the  knowledge 
of  Mrs.  Davis,  the  title  to  the  property  remained  of  record  in 
her  husband.  During  all  the  time  he  was  apparently,  to  all 
intents  and  purposes,  the  owner  thereof,  and  the  conclusion  is 
irresistible  that  the  loan  was  made  by  Ball  in  the  first  instance, 
and  the  renewal  note  taken  by  plaintiff  thereafter  on  the  faith 
of  hi*  ownership.  Whether  plaintiff's  examination  of  the 
record  was  made  before  or  after  the  execution  of  the  renewal 
note,  he  no  doubt  acted  upon  the  information  he  thus  obtained, 
either  in  making  the  loan,  or  in  forbearing  to  enforce  its  col- 
lection prior  to  the  transfer  complained  of. 

2.  A  contention  is  made  that  the  property  is  a  homestead, 
not  subject  to  sale  under  execution,  and  therefore  the  convey- 
ance could  not  have  been  a  fraud  upon  creditors.  No  such  de- 
fense is  made  by  the  answer,  nor  does  the  evidence  show  the 
value  of  the  property,  so  that  we  are  unable  to  determine  at 
this  time  whether  or  not  it  is  exempt  under  the  provisions  of 
the  homestead  act. 

The  decree  of  the  court  below  is  reversed,  and  a  decree  will 
be  entered  here  declaring  the  deed  from  Davis  to  his  wife  void 
as  to  the  lien  of  plaintiff's  judgment.  Reversed. 


Argued  14  November;   decided  16  December,  1901. 
MILOS  v.  COVACBVICH. 

[66  Pac  014.] 

Sale — Payment  of  Pbiok  Debt — Statute  of  Frauds. 

1.  An  oral  agreement  to  pay  and  receive  personal  property  worth  more 
than  $50  in  payment  of  an  antecedent  debt  is  within  the  requirement,  of  the 
statute  of  frauds  and  void. 

Receipt  as  a  Contract — Parol  Evidence. 

2.  A  mere  receipt  is  always  open  to  parol  explanation,  but  when  it  is 
also  the  expression  of  a  contract,  it  is  subject  to  the  same  rules  as  other  con- 
tracts. 

From  Multnomah:    Alfred  F.  Sears,  Jr.,  Judge. 
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This  is  an  action  by  Mark  Milos  against  Peter  Covacevich 
to  recover  $225  for  the  breach  of  a  contract  to  deliver  a  fishing 
net.  The  facts,  as  disclosed  by  the  pleadings  and  testimony 
on  behalf  of  the  plaintiff,  are,  in  substance,  that  on  March  28, 
1898,  the  plaintiff  and  defendant  had  an  accounting  and  settle- 
ment as  to  the  balance  then  due  plaintiff  for  labor  and  services 
theretofore  performed  for  the  defendant,  as  a  result  of  which 
it  was  orally  agreed  that  the  defendant  Should,  in  payment  of 
such  balance,  deed  to  the  plaintiff  a  certain  lot  in  Portland,  of 
the  estimated  value  of  $500,  pay  him  $100  in  money  upon  the 
happening  of  a  certain  contingency,  and  deliver  to  him  a  fish- 
ing net,  of  the  alleged  value  of  $225,  at  the  close  of  the  fishing 
season,  and  plaintiff  agreed  to  receive  and  accept  such  prop- 
erty in  full  settlement  thereof.  On  March  30  the  defendant, 
in  pursuance  of  this  agreement,  conveyed  to  the  plaintiff,  by 
warranty  deed,  the  lot  referred  to,  and  received  a  receipt,  of 
which  the  following  is  a  copy  : 

"Portland,  Or.,  March  30,  1898. 
"Received  of  Peter  Covacevich  warranty  deed  to  lot  of  50x100 
feet  on  Division  and  Thirty-second  streets,  the  said  convey- 
ance being  in  full  payment  of  all  labor  and  services  rendered 
by  me  for  the  said  Covacevich,  with  the  understanding  that  I 
am  to  receive  an  additional  one  hundred  dollars  when  the  re- 
mainder of  the  four  (4)  acre  tract  owned  by  the  said  Cova- 
cevich on  Division  Street  is  sold. 

"  [Signed]  Mark  Milos. 

"Witness: 
"J.  E.  D.  Smith." 

The  defendant  refused  to  deliver  the  net,  and  this  action 

was  brought  to  recover  its  value.    At  the  close  of  plaintiff's 

testimony  the  defendant  moved  for  a  nonsuit  on  the  ground 

that  the  contract  was  within  the  statute  of  frauds,  and  void. 

The  motion  was  overruled,  and  plaintiff  had  judgment,  from 

which  the  defendant  appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  James 
Thorburn  Ross,  Wm.  Ambrose  Munly,  Ephraim  Baynard  Sea- 
brook,  and  John  Kosciusko  Kollock,  with  an  oral  argument  by 
Mr.  Munly. 
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For  respondent  there  was  a  brief  over  the  name  of  Davis, 
Gantenbein  &  Veazie,  with  an  oral  argument  by  Mr.  Arthur 
Lyle  Veazie. 

Mr,  Chief  Justice  Bean,  after  making  the  foregoing  state- 
ment of  the  facts,  delivered  the  opinion  of  the  court. 

1.  The  agreement  of  the  defendant  to  deliver  the  fishing 
net  to  the  plaintiff  in  part  payment  of  the  balance  due  him  for 
services  was  a  contract  for  the  sale  of  personal  property  within 
the  statute  of  frauds,  and  void,  unless  the  agreement  of  the 
plaintiff  to  accept  the  same  in  part  payment  and  satisfaction 
of  his  indebtedness  is  to  be  deemed  a  payment  within  the 
meaning  of  the  statute.  Section  785,  Hill's  Ann.  Laws,  pro- 
vides that  an  agreement  for  the  sale  of  personal  property  at  a 
price  not  less  than  $50,  unless  the  buyer  accept  and  receive 
some  part  of  such  property,  or  pay  at  the  time  some  part  of 
the  purchase  money,  is  void,  unless  the  same,  or  some  note 
or  memorandum  thereof,  expressing  the  consideration,  be  in 
writing,  and  subscribed  by  the  party  to  be  charged.  It  is 
quite  well  settled  that  an  oral  argument  to  deliver  goods 
exceeding  $50  in  value  in  payment  of  an  antecedent  debt 
is  within  such  statute,  and  the  mere  oral  agreement  of  the 
creditor  that  the  goods  shall  go  in  settlement  of  the  debt  is 
not  sufficient  to  satisfy  its  requirement.  Unless  the  contract 
is  in  writing,  the  statute  requires  something  more  than  mere 
words,  however  carefully  they  may  be  considered.  There  must 
be  acts  which,  in  the  nature  of  things,  are  less  open  to  miscon- 
struction and  misunderstanding.  If  payment  is  relied  on,  it 
must  be  made  in  money  or  property,  or  in  the  actual  discharge, 
in  whole  or  in  part,  of  some  antecedent  debt.  A  mere  agree- 
ment to  apply  the  purchase  money  on  the  debt  will  not  suffice, 
because  the  contract  would  still  rest  in  words,  and  nothing 
more.  There  must  be  an  actual  cancellation  and  discharge  of 
the  indebtedness  on  the  books  of  the  creditor,  or  a  written  re- 
ceipt executed  by  him,  or  some  other  like  unequivocal  act, 
not  resting  in  mere  words,  which  will  bind  him,  and  put  it 

40  OR.- 16. 


242  Milos  v.  Covacbvich.  [40  Or. 

into  the  power  of  the  debtor  to  enforce  the  contract :  Matth- 
iessen  Refining  Co.  v.  McMahon's  Adm'r,  38  N.  J.  Law,  536, 
is  a  good  illustration  of  the  rule.  The  contract  there  under 
consideration  was  an  agreement  by  the  defendant  to  sell  to  the 
plaintiff  certain  goods  in  payment  of  his  indebtedness,  the 
property  in  them  to  pass  to  the  purchaser  immediately.  Xo 
note  or  memorandum  of  the  contract  was  made  or  signed,  but 
it  was  contended  that  the  requirements  of  the  statute  of  frauds 
had  been  complied  with  by  payment  of  the  contract  price. 
As  stated  by  the  court,  the  question  presented  for  decision  was 
"  whether  an  agreement  in  parol  by  the  seller  to  sell  and  the 
buyer  to  buy  goods  to  the  value  of  an  existing  debt,  and 
thereby  satisfy  and  pay  the  debt,  is  a  valid  sale  within  the 
statute,  though  there  be  no  delivery  of  the  goods,  and  no  re- 
ceipt or  voucher  be  given  as  evidence  of  the  discharge  of  the 
indebtedness."  After  a  reference  to  the  authorities,  and  espe- 
cially to  Walker  v.  Nussey,  16  Mees.  &  W.  302,  which  it  is  said 
has  been,  adopted  without  dissent  in  the  textbooks  (Benja- 
min, Sales,  139;  Story,  Sales,  §  273a;  1  Chitty,  Cont.  564; 
3  Parsons,  Cont.  52),  the  court,  speaking  through  Mr.  Justice 
Depue,  says :  ' '  The  principle  which  underlies  the  cases  cited, 
and  on  which  they  rest,  is  that  where  no  written  evidence  of 
the  contract  is  made,  and  payment  is  relied  on  as  the  compli- 
ance with  the  satute,  mere  words  are  not  sufficient.  Some  act 
in  part  performance  or  part  execution  of  the  contract,  such  as 
the  surrender  or  cancellation  of  the  evidence  of  the  debt,  or  a 
receipt  or  discharge  of  the  indebtedness,  is  necessary  to  make 
the  contract  valid."  To  the  same  effect,  see  1  Reed,  St. 
Frauds,  §  231;  Browne,  St.  Frauds  (4  ed.),  §  342a;  Brabin 
v.  Hyde,  32  N.  Y.  519;  Gorman  v.  Brossard,  120  Mich.  611 
(79  N  .W.  903) ;  Norwegian  Plow  Co.  v.  Hanthonu  71  Wis. 
529  (37  N.  W.  825). 

This  doctrine  is  admitted  by  the  plaintiff,  but  his  conten- 
tion is  that  the  receipt  executed  by  him  two  days  after  the 
alleged  agreement  was  a  sufficient  payment  to  take  the  cause 
out  of  the  statute.  The  statute  requires  the  payment  to  be 
made  at  the  time  of  the  agreement,  and  it  is  doubtful  whether 
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a  subsequent  payment  will  suffice,  unless  it  is  made  for  the 
express  purpose  of  complying  with  the  statute,  or  at  a  time 
when  the  parties  substantially  restated  or  reaffirmed  the  terms 
of  the  contract:  1  Reed,  St.  Frauds,  §§  226,  227. 

2.  But,  however  this  may  be,  if  the  receipt  is  to  be  con- 
sidered as  evidence  of  the  contract  for  any  purpose,  it  seems 
to  us  there  is  no  evading  the  conclusion  that  it  must  be  held 
to  embody  all  the  terms  thereof.  A  mere  receipt  is  always 
open  to  explanation,  and  may  be  varied  by  parol,  because  it  is 
simply  an  admission  or  declaration  in  writing;  but,  where  it 
also  embodies  the  elements  of  a  contract,  the  latter  is  subject 
to  the  same  rules  as  any  other  contract :  19  Am.  &  Eng.  Ency. 
Law  (1  ed.),  1123,  and  notes;  Conant  v.  Kimball's  Estate, 
95  Wis.  550  (70  N.  W.  74) ;  Jackson  v.  Ely,  57  Ohio  St.  450 
(49  N.  E.  792);  James  v.  Bligh,  11  Allen,  4;  Egleston  v. 
Knickerbocker,  6  Barb.  458;  Coon  v.  Knap,  8  N.  Y.  402  (59 
Am.  Dec.  502) ;  Goodwin  v.  Goodwin,  59  N.  H.  548.  By  the 
writing  in  question,  binding  on  the  plaintiff  by  his  signature 
and  on  the  defendant  by  its  acceptance,  it  is  ,in  effect,  agreed 
that  the  execution  and  delivery  of  the  deed  and  the  subse- 
quent payment  of  the  $100  is  a  full  satisfaction  and  discharge 
of  the  defendant's  indebtedness.  To  permit  the  plaintiff  to 
show  by  parol  that  he  was  to  receive  the  fishing  net  in  addition 
to  the  items  specified  in  the  writing  would,  it  seems  to  us, 
clearly  be  permission  to  add  to  or  vary  the  writing,  and  there- 
fore incompetent.  From  these  views  it  follows  that,  if  the 
case  is  to  be  considered  independently  of  the  writing,  on  the 
theory  that  it  was  not  intended  to  express  the  terms  of  the  con- 
tract, the  plaintiff  must  fail  because  of  the  statute  of  frauds. 
If,  on  the  other  hand,  the  writing  is  to  be  deemed  evidence  of 
the  contract  for  one  purpose,  it  must  be  for  all,  and  he  must 
fail  because  of  the  incompetency  of  evidence  to  vary  or  contra- 
dict the  writing. 

In  either  view,  the  judgment  must  be  reversed,  and  it  is  so 
ordered.  Reversed. 
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[66  Pac.  923.] 

Navigable  Waters — Wharf  Rights. 

1.  Riparian  owners  on  navigable  streams  are  entitled  to  wharf  from  tbeir 
upland  out  to  navigable  water,  or  to  the  channel,  within  side  lines  drawn  at 
right  angles  with  the  thread  of  the  stream  and  Intersecting  the  boundary 
lines  of  the  land  at  ordinary  high-water  mark,  and  not  elsewhere ;  and  the 
right  is  not  affected  at  all  by  the  establishment  of  wharf  lines. 

Municipal  Control  op  Whabp  Rights. 

2.  Section  4228  of  Hill's  Ann.  Laws,  providing  that  the  corporate  author- 
ities of  a  town  wherein  it  is  proposed  to  erect  a  wharf  or  wharves  may  pre- 
scribe the  mode  and  extent  to  which  the  franchise  may  be  exercised  beyond 
the  line  of  low-water  mark,  confers  power  to  regulate  the  manner  of  building 
wharves,  and  to  establish  wharf  lines,  but  does  not  empower  a  municipality 
to  authorize  a  riparian  owner  to  extend  his  wharf  in  front  of  the  lands  of 
an  adjoining  riparian  owner. 

Limitations — Adverse  Possession. 

3.  Where  the  complaint  in  an  injunction  suit  to  restrain  defendant  from 
occupying  certain  premises  is  amended  to  include  a  larger  tract,  the  suit  will 
be  deemed  to  have  been  commenced  on  the  day  of  the  amendment,  in  deter- 
mining whether  defendant  had  acquird  title  by  adverse  possession  to  the  por- 
tion of  the  tract  not  included  in  the  original  complaint. 

Nature  of  Wharf  Privilege. 

4.  A  wharf  right  is  an  appurtenance  to  the  upland  with  which  it  is  con- 
nected ;  it  is  not  a  right  inseparably  attached,  however,  but  may  be  severed 
from  the  upland. 

Effect  of  Adverse  Holding  of  Wharf  Right. 

5.  A  wharf  right  may  be  lost  to  the  upland  owner  by  prescription,  bo 
that  a  riparian  owner  erecting  and  using  a  wharf  for  ten  years,  which  en- 
croaches on  the  water  front  of  an  adjacent  riparian  owner,  acquires  title  by 
adverse  possession  of  the  water  front  so  occupied  and  to  the  waters  extend- 
ing outward  to  the  ship  channel  in  front  of  the  water  front  so  occupied. 

Evidence  of  Adverse  Possession  of  Wharf  Right. 

6.  A  riparian  owner  claiming  title  by  adverse  possession  of  the  water 
front  of  an  adjoining  riparian  owner  had  driven  piling  for  the  purpose  of 
constructing  a  wharf,  but  it  was  never  completed.  He  afterwards  authorized 
the  use  of  a  portion  of  the  space  as  a  ferry  slip,  and  it  was  so  used  for  about 
six  months,  and  boats  were  occasionally  tied  up  to  the  piling.  Held,  not  to 
show  an  exclusive  use  sufficient  to  give  title  by  adverse  possession. 

Requirement  of  Claim  bt  Prescription. 

7.  A  person  claiming  title  by  prescription  to  the  water  front  appurte- 
nant to  the  land  of  a  riparian  owner  must  show  an  ouster  and  an  actual 
possession  under  a  claim  of  right  for  the  statutory  period,  and  it  is  imma- 
terial whether  the  riparian  owner  was  in  actual  possession  of  the  water  front 
during  such  time,  since  possession  follows  the  true  title. 
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From  Multnomah :    Alfred  F.  Sears,  Jr.,  Judge. 

This  is  an  injunction  suit  originally  commenced  by  James 
B.  Montgomery  against  Geo.  W.  Shaver  and  others.  Mary 
Phelps  Montgomery,  as  executrix,  was  substituted  as  plaintiff, 
and  a  decree  entered  in  her  favor,  from  which  defendants 
Shaver  and  Ryan  appeal.  Modified. 

For  appellants  there  was  a  brief  and  an  oral  argument  by 
Mr.  Julius  C.  Moreland. 

For  respondent  there  was  a  brief  over  the  names  of  Stott 
&  Stout,  and  Mitchell  &  Tanner,  with  an  oral  argument  by 
Messrs.  Oeo.  C.  Stout,  and  Albert  H.  Tanner. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

The  north  line  of  the  Irving  claim,  which  is  also  the  di- 
viding line  between  the  former  cities  of  East  Portland  and 
Albina,  intersects  the  Willamette  River  obliquely,  forming  an 
acute  angle  therewith  on  the  south.  Plaintiff's  testator  was, 
at  the  institution  of  this  suit,  the  owner  of  the  land  lying  im- 
mediately north  of  this  line  and  extending  to  the  river,  and 
the  defendants  of  that  adjoining  it  on  the  south.  In  1881, 
Shaver  constructed  u  wharf  westerly  from  the  northwest  cor- 
ner of  defendants'  upland,  extending  to  the  wharf  line,  as 
then  established,  and  in  1882  attempted  to  extend  it  north- 
ward along  said  wharf  line  to  the  north  line  of  the  Irving  claim 
if  extended  into  the  river.  While  engaged  in  driving  the  piling 
as  a  substructure  therefor,  the  plaintiff's  testator,  on  Novem- 
ber 28  of  that  year,  began  a  suit  to  enjoin  the  further  prosecu- 
tion of  the  work,  claiming  that  the  space  to  be  occupied  by  the 
proposed  extension  was  in  front  of  his  property,  and  that  the 
right  of  wharfage,  as  to  such  space,  belonged  to  him.  The 
complaint  described  the  realty  of  which  he  was  the  owner  as 
beginning  at  the  easterly  corner  of  river  lot  19  in  the  Town  of 
Albina;  thence  easterly  along  the  southerly  line  of  River 
Street  four  hundred  and  twenty-five  feet,  to  the  boundary  line 
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of  East  Portland;  thence  westerly  along  said  boundary  line 
to  ordinary  low-water  mark  on  the  bank  of  the  Willamette 
River ;  thence  northwesterly  meandering  the  river,  etc.,  to  the 
place  of  the  beginning ;  and  alleged  that  by  the  laws  of  Oregon 
the  plaintiff  was  the  owner  and  entitled  to  the  overflowed 
lands  lying  between  the  above-described  lands  where  they  are 
bounded  on  the  westerly  side  by  low-water  mark  and  the 
navigable  channel  of  said  river,  and  that  as  riparian  proprietor 
he  is  entitled  to  have  access  to  said  river  from  every  portion 
of  said  lands  abutting  thereon.  After  the  issues  had  been 
formulated,  a  trial  was  had,  resulting  in  a  decree  enjoining 
defendants  from  proceeding  further  with  the  construction  of 
said  wharf,  wrhich  decree  was,  on  August  14,  1883,  set  aside 
and  vacated,  and  no  further  proceedings  were  had  until  March 
6,  1893,  when  plaintiff  filed,  by  leave  of  the  court,  an  amended 
complaint.  In  this  latter  pleading  plaintiff  describes  his  realty 
by  metes  and  bounds  in  all  respects  as  before,  except  that  it 
extends  westerly  to  ordinary  high-water  instead  of  low-water 
mark  on  the  bank  of  the  river,  and  claiming  the  wharfage 
right  in  front  thereof.  In  the  meantime  nothing  had  been 
done  towards  the  further  construction  of  the  wharf.  The  de- 
cree upon  the  second  trial  having  awarded  in  the  main  the 
relief  demanded  by  the  complaint,  the  defendants  Shaver  and 
Ryan  appeal. 

1.  The  plaintiff  claims  that  by  reason  of  her  ownership  of 
the  uplands  she  is  entitled  to  the  right  or  privilege  of  con- 
structing a  wharf  or  wharves  in  front  thereof,  and  that,  as  be- 
tween her  and  the  defendants,  their  respective  rights  must  be 
determined  by  a  line  commencing  on  the  bank  of  the  river  at 
ordinary  high-water  mark  at  the  point  where  the  dividing  line 
of  plaintiff's  and  defendants'  upland  intersects  the  same,  and 
extending  thence  to  the  thread  of  the  stream  at  right  angles 
therewith.  The  right  to  wharf  out  to  the  navigable  water  of 
a  stream  is  given  by  statute  to  any  owner  of  land  within  the 
corporate  limits  of  any  town  or  city  bordering  thereon :  Hill 's 
Ann.  Laws,  §  4227.  It  must  be  conceded  that  wharfage  or 
wharfing  privileges  are  valueless  unless  they  extend  to  naviga- 
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ble  water  or  the  ships  channel.  It  often  happens  that  the 
contour  or  configuration  of  a  stream  is  such  that,  if  the  di- 
viding line  of  upland  owners  bordering  on  the  margin  or 
line  of  high-water  mark  is  extended  by  right  lines  the  owner 
on  one  side  thereof  will  be  deprived  of  access  to  the  ships  chan- 
nel ;  so  that,  in  order  to  accord  to  each  shore  owner  a  ratable 
and  equitable  proportion  of  the  navigable  stream,  the  rule  has 
been  firmly  established,  as  being  the  most  apt  and  appropriate 
for  the  purpose,  that  the  bounds  are  to  be  governed  by  lines 
drawn  at  right  angles  from  the  thread  of  the  stream  to  the 
shore  termini.  The  fact  that  the  proper  authorities  have 
established  a  wharf  line  in  f  ront  does  not  alter  the  case.  The 
thread  of  the  stream  is  the  unalterable  base  from  which  lines 
drawn  at  right  angles  to  the  shore  termini  will  determine  the 
area  subject  to  the  exercise  of  the  wharfing  privilege :   4  Am. 

6  Eng.  Ency.  Law  (2  ed.),  828;  Bay  City  Gaslight  Co.  v.  In- 
dustrial Works,  28  Mich.  182 ;  Clark  v.  Campau,  19  Mich.  325 ; 
Jones  v.  Johnston,  59  U.  S.  (18  How.)  150;  Emerson  v.  Tay- 
lor, 9  Me.  42  (23  Am.  Dec.  531) ;  Knight  v.  Wilder,  2  Cush. 
199  (48  Am.  Dec.  660).  There  are  possibly  exceptions  to  the 
rule,  but  this  is  clearly  not  a  case  falling  within  any  that  have 
been  called  to  our  attention. 

It  is  suggested  that  the  shore  owner  of  uplands  takes  to 
low-water  instead  of  ordinary  high-water  mark,  but  the  rule 
to  the  contrary  has  been  so  firmly  established  in  this  jurisdic- 
tion that  it  is  unnecessary  to  treat  the  question  further  than  to 
cite  the  cases  in  which  it  was  involved:    Parker  v.  Taylor, 

7  Or.  435 ;  Wilson  v.  Welch,  12  Or.  353  (7  Pac.  341) ;  Johnson 
v.  Knott,  13  Or.  308  (10  Pac.  418) ;  Bowlby  v.  Shively,  22  Or. 
410  (30  Pac.  154) ;  Astoria  Exchange  Co.  v.  Shively,  27  Or. 
104  (39  Pac.  398,  40  Pac.  92) ;  Shively  v.  Bowlby,  152  U.  S.  1 
(14  Sup.  Ct.  548). 

2.  The  next  zealous  contention  is  that  defendants  were 
authorized  by  competent  authority  to  construct  their  wharves 
over  the  disputed  territory.  This  is  based  upon  the  provisions 
of  Hill's  Ann.  Laws,  §  4228,  and  Ordinance  359,  adopted  by 
the  Common  Council  of  the  City  of  East  Portland  February 
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5,  1883.  The  section  alluded  to  provides  that  the  corporate 
authorities  of  the  town  wherein  it  is  proposed  to  construct  a 
wharf  or  wharves  shall  have  power  to  regulate  the  privilege 
or  franchise  granted  by  the  preceding  section,  and  that  such 
authorities  may  prescribe  the  mode  arid  extent  to  which  the 
franchise  may  be  exercised  beyond  the  line  of  low-water  mark, 
so  that  such  wharf  or  wharves  shall  not  be  constructed  any 
further  into  the  stream  than  may  be  necessary  and  convenient, 
and  so  as  not  to  unnecessarily  interfere  with  navigation.  Sec- 
tion 4227  is  said  to  be  a  permissive  statute,  which  alludes  to 
certain  things  that  may  be  done,  but  does  not  vest  any  right 
until  exercised.  It  constitutes  a  license  revocable  at  the  pleas- 
ure of  the  legislature  until  acted  upon:  Bowlby  v.  Shively, 
22  Or.  410  (30  Pac.  154) ;  Lewis  v.  City  of  Portland,  25  Or. 
133,  136  (35  Pac.  256,  22  L.  R.  A.  736,  42  Am.  St.  Rep.  772). 
The  statute  is,  however,  declarative  of  the  right  or  privilege 
which  existed  at  common  law,  the  exercise  of  which  might  be 
regulated  by  statute ;  but  so  long  as  it  was  not  prohibited  it 
existed  as  a  private  right  derived  from  the  passive  or  implied 
license  by  the  public :  Gould,  Waters,  §  176.  So  that  the  en- 
actment of  Section  4227  gave  positive  authority  where  it  pre- 
viously existed  passively  and  by  implication.  Now,  the  pur- 
pose of  Section  4228  was  to  regulate  the  building  of  wharves, 
not  to  extend  the  right  or  license  as  recognized  and  granted 
by  the  previous  section,  in  front  of  other  lands  than  that  of 
the  owner  desiring  to  exercise  his  privilege.  The  regulation 
pertains  to  the  manner  of  erecting  structures,  and  the  extent 
to  which  they  shall  be  built  out  into  the  channel  of  the  stream, 
so  as  not  to  obstruct  or  impede  navigation;  and  it  is  upon 
authority  of  said  section  that  wharf  lines  are  established,  be- 
yond which  no  wharfing  privileges  may  be  exercised :  Lewis  v. 
City  of  Portland,  25  Or.  133  (22  L.  R.  A.  736,  42  Am.  St.  Rep. 
772,  35  Pac.  256).  In  this  view  the  common  council  of  East 
Portland  was  without  authority  to  authorize  defendants  to 
construct  any  wharf  or  dock  beyond  the  space  in  front  of  their 
own  upland,  measured  by  lines  drawn  at  right  angles  with  the 
thread  of  the  stream  to  their  shore  termini. 
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At  this  juncture  a  question  of  fact  is  presented  pertaining 
to  the  location  upon  the  ground  of  the  point  where  the  dividing 
line  between  the  upland  of  plaintiff  and  defendants  intersects 
the  ordinary  high-water  mark  on  the  bank  of  the  river,  because 
upon  its  definite  locatibn  depends  the  extent  of  their  relative 
primary  wharfing  rights  or  privileges.  The  point  of  ordinary 
high  water  is  defined  by  Mr.  Justice  Thayer  in  Johnson  v. 
Knott,  13  Or.  308  (10  Pac.  418)  as  that  "to  which  the  water 
usually  rises  in  an  ordinary  season  of  high  water.' '  Upon 
this  question  the  circuit  court  found  that  "The  said  high-water 
mark  on  the  boundary  line  between  the  said  Town  of  Albina, 
Oregon,  and  the  City  of  East  Portland,  is  at  a  point  where  the 
northern  boundary  line  of  the  Shaver  dock  extended  easterly 
in  a  direct  line,  intersects  said  boundary  line  between  the  said 
Town  of  Albina,  Oregon,  and  said  City  of  East  Portland,  being 
at  the  point  marked  'X.  P.'  on  the  map  introduced  in  evidence 
in  this  cause,  marked  'Defendants  Ex.  1.'"  This  finding  is 
supported  by  the  testimony  adduced,  and  probably  accords  as 
nearly  with  the  fact  of  the  exact  location  as  it  is  possible  to 
determine.  Witnesses  whose  familiarity  with  the  premises  • 
would  enable  them  to  know  have  so  designated  the  point,  and 
it  appears  to  conform  very  nearly,  if  not  exactly,  to  the  origi- 
nal claim  location  of  the  northwest  corner  of  the  Irving  dona- 
tion, which  ordinarily  would  be  sufficient  for  its  satisfactory 
establishment.  But  what  lends  peculiar  weight  to  the  finding 
is  that  the  learned  trial  judge  visited  the  locus  in  quo  by  con- 
sent of  the  parties,  and  located  the  point  upon  the  ground. 
Under  such  circumstances  the  case  to  the  contrary  should  be  a 
clear  one  to  warrant  this  court  in  locating  it  elsewhere,  and 
manifestly  such  a  case  is  not  presented  by  the  record. 

3.  The  last  question  relates  to  the  statute  of  limitations, 
the  defendants  claiming  that  they  have  been  in  the  adverse 
possession,  use,  and  enjoyment  of  the  right  or  privilege  of 
wharfing  out  to  navigable  water,  as  it  pertains  to  the  disputed 
territory,  for  more  than  ten  years  prior  to  the  filing  of  the 
amended  complaint,  and  hence  that  plaintiff  is  precluded  from 
prosecuting  a  suit  to  enjoin  their  further  occupancy  and  use. 
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The  original  complaint,  by  reason  of  the  manner  in  which  it 
was  drafted,  did  not  comprise  within  its  purview  the  whole 
of  the  disputed  territory,  although  it  was  probably  so  intended, 
but  only  so  much  as  was  opposite  plaintiff's  land  with  the 
northern  boundary  of  the  Irving  claim*  extended  to  low-water 
mark.  The  amended  complaint,  filed  March  6,  1893,  brought 
the  whole  into  litigation  for  the  first  time,  so  that  as  to  the 
territory  latterly  brought  into  the  controversy  the  suit  must 
be  deemed  as  having  been  commenced  as  of  that  date :  Buntin 
v.  Chicago  R.  I.  &  P.  Co.  (C.  C.)  41  Fed.  744;  Alabama  Gt.  So. 
R.  Co.  v.  Smith,  81  Ala.  229  (1  South.  723 ;  Miller  v.  Mclntyre, 
31  U.  S.  (6  Pet)  61;  Sicard  v.  Davis,  31  U.  S.  (6  Pet.)  124; 
Holmes  v.  Trout,  32  U.  S.  (7  Pet.)  171;  Bigham  v.  Talbot,  63 
Tex.  271 ;  GiU  v.  Young,  88  N.  C.  58. 

4.  The  right  or  privilege  of  constructing  a  wharf  or 
wharves,  which  the  statute  accords,  and  that  which  existed  be- 
fore the  statute,  is  a  right  appurtenant  to  the  upland.  It  is 
not  personal  to  the  shore  owner,  so  that  it  must  be  exercised 
by  him  alone  or  not  at  all,  but  is  the  subject  of  grant,  and  may 

.  be  severed  from  the  upland.  See  Parker  v.  West  Coast  Pack. 
Co.  17  Or.  510  (21  Pac.  822,  5  L.  R.  A.  61) ;  Andrus  v.  Knott, 
12  Or.  501  (8  Pac.  763) ;  Parker  v.  Taylor,  7  Or.  435;  Bowlby 
v.  Shively,  22  Or.  410 ;  Lewis  v.  City  of  Portland,  25  Or.  133, 
136  (35  Pac.  256,  22  L.  R.  A.  736,  42  Am.  St.  Rep.  772) ;  Welca 
v.  Oregon  Ry.  &  Nav.  Co.  34  Or.  447  (56  Pac.  417). 

5.  Such  being  its  nature,  it  may  be  lost  to  the  upland 
owner  by  prescription,  so  that,  if  the  defendants  have  been  in 
the  adverse  possession  and  enjoyment  of  the  franchise,  as  it 
respects  the  disputed  territory  or  any  portion  thereof,  for 
more  than  ten  years,  plaintiff  is  barred  of  her  remedy  to  the 
extent  of  such  adverse  holding:  Sargent  v.  Ballard,  9  Pick. 
251 ;  Gray  v.  Bartlett,  20  Pick.  186  (32  Am.  Dec.  208).  Sha- 
ver's wharf  was  constructed  in  1881,  so  that  there  is  no  ques- 
tion but  that  defendants  had  been  in  the  exclusive  and  adverse 
possession  thereof,  and  the  space  occupied  thereby,  for  the 
statutory  period,  prior  to  the  filing  of  the  amended  complaint. 
When  first  erected,  the  structure  extended  to  the  wharf  line  as 
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then  established.  Subsequently  the  line  was  changed,  and 
established  further  out  in  the  stream.  The  northerly  end  of 
the  wharf  extends  a  few  feet  upon  the  disputed  territory,  and 
as  to  the  extension  the  circuit  court  decreed  that  the  statute  of 
limitations  barred  the  plaintiff's  suit,  limiting  the  bar  to  the 
space  actually  covered  by  the  structure.  But  adverse  posses- 
sion of  the  water  front  for  wharfage  purposes  carries  the  occu- 
pancy to  deep  water  or  the  ships  channel,  for  of  what  use  is 
the  wharf  unless  water  craft  can  approach  and  use  it?  So 
that  defendant's  adverse  holding  by  reason  of  the  structure 
extends  to  deep  water  at  right  angles  with  the  thread  of  the 
stream. 

6.  As  it  relates  to  the  remaining  space,  the  defendants 
drove  some  piling  therein,  extending  out  to  the  old  wharf  line, 
early  in  1882,  but  have  done  nothing  further  in  the  way  of 
completing  the  structure  to  the  present  time.  Part  of  the 
space  was  once  used  as  a  ferry  slip,  upon  the  authority  of  the 
defendants,  for  about  six  months,  and  boats  have  occasionally 
tied  up  to  the  piling,  but  otherwise  there  has  been  no  occu- 
pancy or  user  by  the  defendants.  This  comes  far  short  of  use 
to  the  exclusion  of  plaintiff  or  adverse  possession. 

7.  It  is  said  that  plaintiff  has  not  been  in  actual  posses- 
sion in  the  meanwhile,  but  possession  follows  the  true  title 
unless  held  adversely  thereto,  and  defendants  must  show  an 
ouster,  and  exclusive  and  actual  possession  thereof  under  claim 
of  right,  until  the  statute  has  run  its  course  and  has  given  a 
new  title. 

In  view  of  these  conclusions  the  decree  of  the  court  below 
will  be  modified,  and  the  defendants  enjoined  from  the  use  or 
occupancy  of  any  part  of  the  disputed  territory  lying  north  of 
a  line  commencing  at  the  point  where  the  north  line  of  their 
wharf,  as  now  constructed,  if  extended,  intersects  the  north 
line  of  the  Irving  claim,  and  running  thence  westerly  to  the 
northwest  corner  of  said  wharf,  and  thence  westerly  to  the 
thread  of  the  stream  at  right  angles  therewith.  The  costs  and 
disbursements  will  be  awarded  to  the  plaintiff  in  the  court 
below  and  to  the  defendants  in  this  court.  Modified. 
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Decided  16  December,  1001 ;  rehearing  denied  10  March,  1902. 
RICHARDSON   v   ORTH. 

[66  Pac.  025 ;  60  Pac.  455.] 

Will — Contract — Mutuality. 

1.  A  writing  reciting  that  the  maker,  being  in  sound  mind,  "declare  this 
to  be  my  last  will ;  that  iB,  *  •  •  I  give  J.  the  rest  of  my  property," — 
does  not  constitute  a  contract  between  the  parties,  no  obligation  being  as- 
sumed by  either,  and  may  be  revoked  by  the  maker. 

Will — Sufficiency  of  Attestation. 

2.  The  signature  at  the  end  of  a  purported  will  by  witnesses  will  not 
constitute  a  sufficient  attestation  thereof  when  the  testatrix  does  not  indicate 
to  them  In  any  way  what  the  paper  is,  or  acknowledge  that  she  has  signed  it, 
or  that  it  was  intended  to  be  executed  by  her,  the  paper  being  so  folded  that 
the  witnesses  could  not  see  any  of  the  writing. 

Requisites  of  Contract  to  Devise — Specific  Performance. 

3.  In  cases  to  enforce  specific  performances  of  an  agreement  to  will  prop- 
erty the  evidence  must  Bhow  the  contract  to  be  definite,  mutual,  and  founded 
upon  an  adequate  consideration,  and  the  proof  must  be  clear  and  convincing : 
Rose  v.  Oliver,  32  Or.  447,  cited. 

Contract  to  Devise — Sufficiency  of  Evidence. 

4.  The  evidence  in  this  case  lacks  the  convincing  quality  that  is  neces- 
sary to  establish  a  contract  to  devise  property:  Rose  v.  Oliver,  32  Or.  447, 
cited. 

Contract  to  Devise — Sufficiency  of  Consideration. 

5.  An  agreement  whereby  decedent  was  to  will  her  estate  (which 
amounted  to  about  94,000)  to  her  stepdaughter,  in  consideration  that  the 
latter  would  live  with  decedent  and  her  husband  and  care  for  the  husband 
during  his  illness,  is  not  supported  by  sufficient  consideration  to  warrant 
specific  performance,  where  the  daughter  actually  cared  for  her  father  only 
a  month,  when  she  was  relieved  from  her  duties  by  his  removal  to  other 
quarters,  and  she  continued  her  regular  occupation  during  the  entire  period. 

Contract  to  Devise — Statute  of  Frauds — Part  Performance.* 

6.  A  parol  agreement  whereby  decedent  was  to  will  her  estate  to  her 
stepdaughter  in   consideration  that  the  latter  would   live  with  the  mother 


•Note. — The  following  annotated  cases  bear  on  the  validity  of  agreements 
to  give  or  bequeath  property  to  a  stated  person  at  the  promissor's  death : 
Van  Tine  v.  Van  Tine,  1  L.  R.  A.  155 ;  Carmichael  v.  Carmichael,  1  L.  R.  A. 
506,  16  Am  .St.  Rep.  528,  KreU  v.  Codtnan,  14  L.  R.  A.  860,  with  note. 
Agreement  to  Give  Property  After  Death  of  PromisBor,  26  Am.  St.  Rep.  260; 
If  right  v.  Wright,  23  L.  R.  A.  106  (with  briefs)  ;  Nowack  v.  Bergm;  31  L. 
K.  A.  810,  54  Am.  St.  Rep.  663 ;  Kofa  v.  Rosicky,  43  Am.  St  Rep.  685,  25 
L.  K.  A.  207  (with  briefs)  ;  O teens  v.  McXally,  33  L.  R.  A.  360  (with  briefs)  ; 
tSvanburg  v.  Fossen,  74  Am.  St.  Rep.  400,  43  L.  R.  A.  427    (with  briefs)  ; 
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and  her  husband  and  would  care  for  the  husband  during  his  Illness,  is  not 
taken  out  of  the  statute  of  frauds  by  part  performance  by  the  daughter, 
where  it  appeared  that  she  cared  for  her  father  for  only  a  month,  and  that 
she  continued  her  regular  occupation  during  the  entire  time. 

Reasonable  Time  Fob  Filing  Cost  Bill. 

7.  Coat  bills  should  be  filed  In  the  supreme  court  within  a  reasonable 
time  after  the  decision  of  the  case,  but  under  Rules  20,  21,  and  22,  providing 
a  certain  time  within  which  parties  may  apply  for  a  rehearing,  and  that  the 
mandate  shall  not  be  issued  until  such  application  is  disposed  of,  it  may 
sometimes  be  that  the  balance  of  the  term  at  which  the  case  was  decided  will 
not  be  "a  reasonable  time"  for  filing  the  cost  bill,  as  in  this  case:  State  v. 
Munds,  7  Or.  80,  distinguished. 

Completion  of  Records  Bbfobb  Issuing  Mandate. 

8.  Rule  22  of  this  court,  providing  that,  within  sixty  days  after  disposi- 
tion of  an  appeal  or  petition  for  rehearing,  a  mandate  shall  issue  as  of  course 
on  the  application  of  either  party,  does  not  preclude  the  clerk,  on  application 
being  made,  from  filling  in  blanks  left  for  the  amount  of  costs  and  disburse- 
ments. 

Prom  Multnomah:    John  B.  Cleland,  Judge. 

Suit  by  Julia  C.  Richardson  against  Bertrand  Orth  and 
others  to  specifically  enforce  a  contract  to  will  property.  De- 
cree passed  for  defendants,  from  which  plaintiff  appeals. 

Affirmed. 

For  plaintiff  there  was  a  brief  over  the  name  of  Watson  & 
fieekman,  with  an  oral  argument  by  Mr.  Edw.  B.  Watson. 

For  respondents  there  was  a  brief  over  the  names  of 
O'Neill  &  Thompson,  and  Pipes  <fe  Tifft,  with  an  oral  argu- 
ment by  Messrs.  Mark  O'Neill,  and  Arthur  P.  Tifft. 


Quinn  v.  Quinn  49  Am.  St.  Rep.  875 ;  Bryson  v.  McShane,  40  L.  R  A.  527 ; 
Burns  v.  Smith,  60  Am.  St.  Rep.  653. 

Whether  a  performance  by  the  promissee  of  a  contract  to  bequeath  or 
devise  property  Is  sufficient  to  take  the  case  out  of  the  requirement  of  the 
statute  of  limitations  is  considered  in  the  following  cases : 

Pond  v.  Hheean,  8  L.  R.  A.  414,  with  note;  note  to  Krcll  v.  Codman,  14 
L.  R.  A.  at  p.  863 ;  Ellis  v.  Gary,  17  Am.  St.  Rep.  125,  4  L.  R.  A.  55 ;  Shahan 
v.  Stcan,  29  Am.  St.  Rep.  517 ;  Nowack  v.  Bcrger,  31  L.  R  A.  810,  54  Am.  St. 
Kep.  663 ;  Sicash  v.  Sharp  stein,  32  L.  R.  A.  706 ;  Grant  v.  Qrant,  38  Am.  St. 
Hep.  379 ;  Quinn  v.  Quinn,  40  Am.  St.  Rep.  875 ;  Dicken  v.  McKinley,  54 
Am.  St.  Rep.  472 ;   Turpinseed  v.  Sirrine,  76  Am.  St.  Rep.  580. — Reporter. 
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Mr.  Justice  Wolverton  delivered  the  opinion. 

This  is  a  suit  to  enforce  the  specific  performance  of  an 
alleged  contract  by  and  between  Eleanor  Richardson,  now  de- 
ceased, and  the  plaintiff,  whereby  the  former  undertook  and 
agreed,  in  consideration  of  certain  services  to  be  rendered,  to 
make  and  declare  her  last  will  and  testament  in  favor  of  the 
plaintiff,  thereby  bequeathing  and  devising  to  plaintiff  the 
whole  of  her  estate.     In  May,  1877,  A.  B.  Richardson  and 
Eleanor  Richardson,  husband  and  wife,  conveyed  certain  real 
property  to  F.  N.  Blanchet,  in  trust,  however,  for  the  sole  use 
and  benefit  of  Eleanor.     Subsequently,  two  parcels  of  the 
realty  were  sold,  and  the  proceeds,  among  which  was  a  note 
and  mortgage  executed  by  John  L.  George  to  William  H. 
Gross,  Roman  Catholic  Archbishop  of  the  Diocese  of  Oregon, 
the  successor  of  Blanchet,  so  that  in  1898  Eleanor's  estate  con- 
sisted of  what  remained  of  such  proceeds— the  west  seventy- 
five  feet  of  lot  8  in  block  156  of  the  City  of  Portland,  and  some 
household  furniture  and  wearing  apparel.    After  reciting  the 
foregoing  facts,  and  others  not  necessary  to  mention,  the  com- 
plaint states,  in  substance,  that  on  October  8, 1898,  Richardson 
and  wife  being  sick  and  infirm,  the  said  Eleanor  proposed  and 
offered  the  plaintiff  that  if  she  would  give  up  her  music  room 
and  lodging  at  167  Eleventh  Street,  in  the  City  of  Portland, 
and  remove  to  her  home  temporarily,  so  as  to  be  near  her  hus- 
band during  his  illness,  and  would  employ  her  time  and  serv- 
ices whenever  needed  in  caring  for  and  comforting  him  during 
such  illness  and  in  attending  on,  caring  for,  and  comforting 
her,  the  said  Eleanor,  during  her  apprehended  illness,  and  in 
advising  and  assisting  her  in  the  management  of  her  property 
and  business  affairs,  she,  the  said  Eleanor,  in  consideration 
thereof,  would,  by  her  last  will,  duly  bequeath  and  devise  to 
plaintiff  all  property,  both  real,  personal,  and  mixed,  belong- 
ing to  her  at  the  time  of  her  death,  after  providing  for  her 
husband's  needs  and  the  payment  of  her  lawful  debts;   that 
plaintiff  then  and  there  accepted  said  offer  and  proposition, 
and  promised  and  agreed  to  and  with  the  said  Eleanor  to  com- 
ply with  and  fulfill  all  the  terms  and  conditions  thereof;  that 
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the  said  Eleanor,  then  and  there  intending  to  comply  with  and 
perform  said  agreement,  wrote  out  with  her  own  hand,  and 
caused  to  be  attested  and  delivered  to  plaintiff,  her  last  will 
and  testament,  in  words  as  follows:  "I,  Eleanor  Richardson, 
being  sound  in  mind  and  memory,  declare  this  to  be  my  last 
will ;  that  is,  after  my  lawful  debts  are  paid,  and  after  my  hus- 
band, A.  B.  Richardson,  is  provided  for,  I  give  to  Julia  Rich- 
ardson the  rest  of  my  property.  October  8,  1898.  Witness: 
Mrs.  W.  A.  Pittenger,  W.  A.  Pittenger,,,  and  as  a  part  of  the 
same  transaction  wrote,  executed,  and  caused  to  be  attested 
and  delivered  to  plaintiff  two  orders— one  upon  the  Society  of 
the  Holy  Names  of  Jesus  and  Mary,  and  the  other  upon  Mr. 
George— authorizing  plaintiff,  in  case  of  the  illness  of  said 
Eleanor,  to  draw  what  money  was  necessary  therefor;  that 
plaintiff  received  and  accepted  the  first  instrument  as  and  for 
the  last  will  and  testament  of  Eleanor,  and  retained  the  same, 
together  with  the  orders,  until  the  time  of  her  death,  May  27, 
1899,  with  her  full  acquiescence,  knowledge,  and  consent. 
Performance  on  the  part  of  the  plaintiff  is  then  alleged,  follow- 
ing which  it  is  stated  that  on  February  20,  after  the  death  of 
Richardson,  the  plaintiff  having  been  advised  that  the  signa- 
ture of  said  Eleanor  to  the  first  named  instrument  was  requi- 
site to  its  validity,  so  informed  her,  whereupon  she  willingly 
subscribed  the  same.  The  alleged  contract  or  agreement  is 
controverted  by  the  answer,  and  for  a  further  defense,  among 
others,  it  is  averred  that  the  consideration  to  support  it  is 
grossly  inadequate. 

Several  questions  are  presented  by  the  record,  but,  in  view 
of  the  conclusion  we  have  reached,  it  is  unnecessary  to  discuss 
more  than  one  feature  of  the  controversy,  and  that  is  whether 
there  was  a  valid  and  binding  agreement  made  and  entered  into 
by  and  between  the  plaintiff  and  Eleanor  Richardson,  whereby 
the  latter  undertook  and  promised  to  will  and  bequeath  her 
property  to  the  former ;  and  whether,  if  made,  it  is  supported 
by  a  sufficient  and  adequate  consideration.  The  case  rests 
mainly  upon  the  plaintiff's  own  testimony,  she  being  the  only 
witness  who  has  attempted  to  state  the  terms  and  conditions 
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of  the  alleged  contract  and  agreement,  and  what  was  done  by 
the  parties  concerned  in  pursuance  thereof.  However,  before 
proceeding  to  any  resume  or  discussion  of  her  testimony,  there 
are  certain  uncontroverted  facts  that  need  be  stated.  Plaintiff 
is  the  daughter  of  Richardson,  and  stepdaughter  and  niece  of 
Eleanor,  his  wife.  The  father  and  stepmother  had  resided 
together  upon  the  realty  above  described  since  1877,  but  plain- 
tiff had  not  lived  with  them  for  more  than  fourteen  years. 
About  the  nineteenth  of  January,  1898,  Richardson  was  taken 
sick,  having  been  affected  with  paralysis,  whereupon  Mrs. 
Richardson  sent  for  Mrs.  Mattingly,  a  sister  of  plaintiff,  and 
upon  her  advice  he  was  taken  to  the  hospital,  where  he  re- 
mained for  three  weeks.  From  there  he  was  taken  to  Mrs. 
Mattingly 's,  who  attended  upon  and  cared  for  him  until  about 
the  last  days  of  September,  when  he  was  removed  to  his  home, 
where  he  remained  until  late  in  October,  or  early  in  November, 
when,  at  the  instance  of  Mrs.  Richardson,  he  was  again  taken 
to  Mrs.  Mattingly 's,  where  he  was  attended  and  cared  for  by 
her  until  the  time  of  his  death,  February  9,  1899.  Mrs.  Rich- 
ardson died  May  27  following,  at  St.  Vincent's  Hospital. 
About  the  time  Richardson  was  taken  home,  plaintiff  went  to 
the  house  at  the  request  of  Mrs.  Richardson.  Plaintiff  testifies 
that  from  said  time  until  the  eighth  of  October  she  helped  her 
father  and  kept  house;  that  on  the  eighth  her  mother  wrote 
with  her  own  hand  the  document  set  out  in  the  complaint,  pur- 
porting to  be  her  last  will  and  testament,  but  without  signing 
or  subscribing  it;  that  she  requested  Mr.  and  Mrs.  Pittenger 
to  witness  it,  who,  without  seeing  the  writing,  the  paper  being 
folded  in  such  a  manner  as  to  obscure  it  from  view,  and  with- 
out knowledge  of  its  contents,  or  being  informed  as  to  what  it 
was,  signed  their  names  as  witnesses;  that  subsequently,  on 
February  30,  1899,  after  the  death  of  Richardson,  she  sub- 
scribed it,  her  attention  having  been  by  plaintiff  called  to  the 
fact  that  it  was  not  signed,  and  that  its  validity  was  dependent 
thereon,  but  not  in  the  presence  of  the  attesting  witnesses. 
At  the  time  of  the  writing  of  the  purported  will  Mrs.  Richard- 
son wrote  two  orders,— one  directed  to  the  Society  of  the  Sis- 
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ters  of  the  Holy  Names  of  Jesus  and  Mary,  and  the  other  to 
Mr.  George,— authorizing  the  plaintiff,  in  case  of  her  illness,  to 
draw  whatever  money  was  necessary  for  her  purposes.  The 
last  two  writings  were  signed  by  Mrs.  Richardson  and  wit- 
nessed by  Mr.  and  Mrs,  Pittenger.  Mrs.  Richardson,  her  hus- 
band, and  plaintiff  were  all  present  at  the  time.  It  may  be 
stated  in  this  connection  that  the  Richardsons  were  occupying 
the  upper  or  second  story  of  the  house,  and  the  Pittengers  the 
lower  story,  having  rented  the  same  from  Mrs.  Richardson. 
The  Pittengers  moved  out  about  the  twelfth  or  thirteenth  of 
October,  some  four  or  five  days  after  attesting  the  writings. 
The  plaintiff,  being  asked  how  these  papers  came  to  be 
made,  testifies:  "I  was  up  there  with  my  stepmother.  I  de- 
cided to  go  over  there,  and  live  with  her.  She  wanted  me  to 
be  up  there  when  papa  came.  She  said  that  she  had  some  one 
who  was  going  to  help  her.  So  I  went  over,  and  there  wasn't 
any  one  there,  and  she  asked  me  if  I  would  stay  all  night.  I 
said  certainly  I  would  stay  until  she  could  get  some  one,  and  I 
did  not  have  any  idea  of  going  up  there  to  stay.  Several  days 
went  by,  and  I  was  busy  around  helping  them,  and  my  step- 
mother said  she  would  like  to  have  me  come  and  make  my  home 
with  papa  and  her.  I  said,  of  course,  to  do  that  I  would  have 
to  give  up  my  own  business  and  the  rooms  I  occupied,  and  I 
said  I  would  have  to  be  protected  in  some  way  if  I  did  that; 
and  she  said  she  would  make  over  this  property  to  me,  and 
that  at  the  time  she  died  everything  would  be  mine,  and  she 
explained  this  to  me,  and  she  said  that  she  had  this  money 
at  the  Sisters,  and  this  note  of  Mr.  George  's,  and  in  case  she  got 
ill  she  would  draw  me  out  an  order  on  both  these  places,  which 
she  did ;  and  then  she  made  out  this  will,  and  gave  it  to  me  in 
consideration  that  I  would  come  up  and  make  my  home  there ; 
and  right  then  and  there  she  wrote  these  papers  out,  and  T 
asked  her  if  she  hadn't  better  have  a  lawyer,  and  she  said  she 
knew  how  to  do  it  herself ;  and  I  showed  it  to  father,  and  he 
said  it  was  all  right.  In  a  general  way  I  was  to  be  up  there 
with  them,  and  attend  to  papa  and  herself.    She  didn't  intend 
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me  to  come  up  and  do  the  work,  but  I  did  it  until  she  could 
get  some  one  else,  and  I  was  to  do  and  help  around,  and  see 
after  them  generally.' '    Continuing,  she  states,  in  effect,  that 
she  did  as  she  agreed,— moved  up  and  made  her  home  there  in 
consequence  of  her  mother  making  over  the  property;    that 
she  accepted  the  proposition,  and  felt  that  she  could,  because 
she  knew  that  her  mother  had  enough  to  take  care  of  them 
while  she  was  there,  and,  if  anything  should  happen,  she  would 
have  the  writing  to  protect  her,  as  she  had  given  up  her  busi- 
ness ;  that  she  had  lodging  and  music  rooms  elsewhere,  which 
were  given  up  after  that;  that  she  taught  music  at  her  moth- 
er's, but  neglected  it  a  great  deal,— just  attended  to  it  as  she 
could  without  neglecting  her  father  and  the  house,— that  being 
her  understanding  of  the  arrangement ;  that  she  looked  after 
her  father,  helped  him  up  and  down  stairs,  looked  after  the 
meals  and  the  property  generally;   that,  as  to  her  mother's 
business,  she  attended  to  the  rent  and  bills  for  household  ex- 
penditures;   that  her  mother  consulted  her  about  everything 
that  was  going  on;  that  nearly  all  of  her  time  was  taken  up 
with  the  care  of  her  father  and  mother  and  in  attending  to  her 
mother's  business;    that  her  father  remained  there  at  the 
house  to  the  very  last  of  October  or  the  first  of  November,  not 
a  whole  month,  when  he  was  taken  to  her  sister's;  that  after 
that  plaintiff  did  not  remain  or  live  with  her  mother,  but  took 
rooms  elsewhere  with  a  friend ;  that  she  was  to  and  fro  visit- 
ing her  mother  every  little  while,  possibly  once  or  twice  a  week, 
until  she  became  ill ;  that  she  did  not  have  the  further  care  of 
her  father,  but  visited  him  frequently,  the  arrangement  with 
her  mother  being,  at  the  time  her  father  went  back  to  Mrs. 
Mattingly's,  in  regard  thereto,  that  she  should  go  to  and  fro 
and  keep  her  posted  as  to  how  he  was ;  that  her  mother  became 
ill  about  Christmas,  after  which  she  did  not  leave  her  house ; 
that  she  wanted  "a  nurse  or  some  one  to  look  after  her,"  and 
plaintiff  went  around  to  find  a  suitable  person;   that  several 
persons  attended  her  during  her  sickness;   that  plaintiff  did 
not  attend  her,  but  visited  her,  as  before  stated,  and  went  on 
errands,  and  did  some  business  for  her ;  that  she  was  ready  to 
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go  at  all  times  requested,  and  that  nearly  every  day  she  would 
have  something  to  do  for  her. 

On  cross-examination  she  testified,  in  substance,  that  the 
week  or  ten  days  that  she  was  at  her  mother's  before  the  eighth 
of  October  she  did  everything  that  was  necessary  about  the 
house,  prepared  their  meals,  and  looked  after  the  house ;  that 
she  went  there  because  her  father  was  coming  home,  and  her 
mother  wanted  her  to  be  at  the  house  when  he  came ;  that  she 
was  very  willing  to  go,  but  did  not  with  the  expectation  of 
staying ;  that  she  had  no  piano  of  her  own,  but  was  using  one 
that  belonged  to  a  friend,  and  that  when  she  went  to  her  moth- 
er's she  used  hers.  Continuing,  she  testified  as  interrogated: 
"Q.  You  say  your  stepmother  proposed  to  have  you  stay  there 
and  work  for  her,  and  do  the  cooking?  A.  No,  I  don't  know 
as  she  wanted  me  to  go  there  and  do  the  work,  but  to  look  after 
things  generally,  and  she  intended  to  get  some  one  else  to  do 
the  work;  but  at  the  time  she  hadn't  any  one,  and  I  did  it 
until  she  was  able  to  get  some  one.  Q.  Your  agreement  with 
her,  then,  was  not  to  do  the  housework  ?  A.  No,  not  to  do  the 
housework  itself.  Q.  You  made  the  agreement,  if  she  would 
give  you  all  the  property,  you  would  go  there  and  look  after 
things  generally?  A.  Yes,  look  after  things  generally,  and  my 
father.  Q.  But  not  to  do  the  housework?  A.  No,  not  espe- 
cially the  housework.  Q.  What  business  did  your  stepmother 
have  besides  the  housework?  A.  She  wasn't  able  to  look  after 
my  father.  Q.  Nursing?  A.  He  had  to  be  assisted  with  his 
dressing  and  with  his  meals.  Papa  was  paralyzed,  and  had  to 
be  helped,  fed,  and  taken  out  walking,  and  attended  off  and  on. 
Q.  I  asked  you  if  the  agreement  was  that  you  were  to  take  care 
of  him.  A.  Yes,  and  look  after  whatever  was  to  be  done,  but 
not  to  do  the  housework  itself.  Q.  Was  it  included  in  that 
agreement  that  you  were  to  nurse  him?  A.  Yes.  Q.  And 
assist  him  in  putting  on  his  clothes  and  caring  for  him?  A. 
Yes.  Q.  Were  you  to  work  for  her  in  any  way  besides  that? 
A.  Well,  if  she  wanted  anything  done,— like  attending  to  her 
bills,  or  having  her  business  attended  to,— she  expected  me  to 
do  that.    Q.  Did  she  tell  you  that  she  expected  you  to  do  that? 


260  Richardson  v.  Orth.  [40  Or. 

A.  She  didn't  specify  particularly,  but  the  understanding 
was  that  in  a  general  way  I  was  to  look  after  the  house.  Q. 
When  did  you  make  this  agreement?  A.  On  the  eighth  of 
October,  at  the  time  of  this  writing.  Q.  Was  that  the  first  time 
this  matter  was  mentioned?  A.  Yes,  that  it  was  mentioned  so 
seriously.  Q.  The  first  time  you  had  a  conversation  about  it 
was  on  the  day  of  this  writing?  A.  Yes.  Q.  Who  proposed 
it,— you  or  she?  A.  She  proposed  I  make  my  home  with  her. 
Q.  Did  she  propose  you  do  that  for  a  consideration  ?  A.  Not 
exactly  in  those  words.  She  said,  'I  would  like  to  have  you 
come  and  make  your  home  with  papa  and  me. '  I  said :  *  If  1 
do  that,  I  will  have  to  neglect  my  own  business.  Of  course,  I 
am  dependent  on  it  for  my  living.  If  I  do,  you  will  have  to 
protect  me.'  She  says,  *  Whatever  you  want  me  to  do  I  will 
do.'  I  says,  'You  have  property  and  money.  If  during  the 
time  I  am  with  you  you  should  take  sick  yourself,  you  might 
get  into  a  condition  that  you  couldn't  tell  me  where  any  money 
was.  You  want  to  fix  it  so  I  will  be  protected  if  I  give  up  this, 
and  come  here  to  live.'  Q.  Is  that  the  word  you  used?  A. 
That  is  the  very  word  I  used.  Q.  You  didn't  say  you  would 
go  if  she  gave  you  all  the  property?  A.  That  is  what  I  meant. 
I  told  her  I  would  give  up  this  teaching,  not  exactly  give  it 
up,  but  only  give  it  up  as  far  as  it  was  necessary  in  looking 
after  the  house  and  papa  and  herself.  *Q.  You  say  that  pay- 
ment of  the  grocery  bills  and  signing  the  receipts  for  the  rent 
was  not  particularly  mentioned  in  the  agreement?  A.  Well, 
I  had  been  doing  those  things  in  a  general  way,  and  that  is 
what  I  understood  she  meant.  Q.  Did  she  mention  that  par- 
ticularly? A.  No,  I  don't  think  she  did;  but  I  understood 
that  was  what  she  meant.  Q.  Did  she  mention  particularly 
the  care  and  nursing  of  your  father  as  one  of  the  things  to  do  ? 
A.  Yes.  I  cannot  remember  her  exact  words,  but  that  was 
one  of  the  things  talked  about,— look  after  papa  and  her  and 
the  affairs  of  the  house,  but  not  to  do  the  housework.  That 
was  the  understanding.  Q.  And  you  were  still  to  be  permitted 
to  pursue  your  music  teaching  in  so  far  as  it  didn  't  interfere 
with  the  agreement?    A.  Yes." 
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She  further  states  that  she  had  not  visited  her  parents  for 
fourteen  or  fifteen  years  previous  to  the  time  of  her  father's 
sickness ;  that  she  was  on  good  terms  with  her  father,  but  did 
not  fancy  her  mother ;  that  the  reason  that  he  went  back  to  her 
sister's  was  that  her  mother  was  under  the  impression  that  it 
was  too  confining  in  the  upper  part  of  the  house ;  that  she  was 
very  much  afraid— and  so  was  the  plaintiff— that  he  would 
get  injured  going  up  and  down  stairs,  and  they  thought  it 
would  be  best  for  him  to  go  back ;  that  after  that  plaintiff  had 
nothing  to  do  with  the  caring  for  her  father ;  that  she  looked 
after  him  less  than  a  month ;  that  she  did  not  nurse  her  step- 
mother at  all ;  that  she  bought  things  for  her,  and  saw  that  she 
was  attended  to ;  that  in  November  and  December  and  subse- 
quently she  had  a  room  with  a  friend  of  hers,  and  attended  to 
her  music  teaching ;  that  she  did  not  do  anything  else,  except 
to  step  in  occasionally  and  visit  her  father,  and  go  and  see  her 
mother ;  that  after  her  mother  was  taken  ill  she  did  not  go  out 
of  her  room  until  she  was  taken  to  the  hospital,  about  six  weeks 
before  she  died ;  that  she  had  a  servant  or  nurse  to  take  care 
of  her,  and  that  plaintiff  called  very  often,  but  did  not  visit 
her  so  often  after  she  was  taken  to  the  hospital.  Near  the  close  of 
her  testimony,  in  answer  to  the  question,  "Was  anything  in  the 
agreement  you  had  with  your  aunt  concerning  it  [money  sup- 
posed to  be  in  the  hands  of  the  sisters]  that  you  were  to  work 
for  her  as  you  said?"  She  says:  "Well,  now,  of  course, 
when  I  went  up  there  it  was  to  make  my  home  with  her,  as  we 
both  understood,  until  she  died;  and  when  the  second  agree- 
ment was  made  I  thought  probably  that  will  would  be  affected 
by  that  change,  and  I  asked  her  if  it  made  any  difference,  and 
she  said,  'None  whatever.'  She  said,  'You  can  come  and  visit 
me,  and  those  papers  will  be  just  the  same.' "  For  the  pur- 
pose of  corroborating  the  plaintiff,  two  witnesses  were  called, 
and  testified  to  having  heard  Mrs.  Richardson  say  that  she  had 
turned  over  her  property  to  Julia ;  and  one  of  these,  in  effect, 
that  Julia  was  to  take  care  of  her  mother  and  father  as  long  as 
the  former  lived.  It  is  further  shown  that  on  October  25,  1898, 
Mrs.  Richardson  gave  to  M.  L.  Griffin,  a  thirty-day  contract 
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for  the  sale  of  her  realty ;  that  on  November  8  a  sale  was  nego- 
tiated through  him  to  E.  J.  Jaeger  and  T.  H.  Edwards,  and 
that  in  furtherance  of  perfecting  the  title  she,  on  March  29, 
executed  a  quitclaim  deed  to  them,  and  had  it  deposited  in 
escrow,  to  be  delivered  upon  the  payment  of  the  consideration 
in  manner  as  stipulated  in  the  contract  of  sale;  and  on  the 
thirteenth  day  of  May,  1899,  she  entered  into  a  written  con- 
tract with  the  Sisters  of  Charity  at  St.  Vincent's  Hospital, 
whereby  she  agreed  to  pay  them  $1,500  in  consideration  that 
they  furnish  her  a  home,  board,  lodging,  and  medicines  during 
the  term  of  her  natural  life ;  and  on  the  day  before  she  died 
she  made  a  will,  as  alleged  in  the  complaint,  whereby  she  be- 
queathed to  plaintiff  but  $25. 

1.  The  unexecuted  writing  subscribed  by  W.  A.  Pittenger 
and  wife  as  witnesses  was  at  the  time  no  doubt  intended  by 
Mr$.  Richardson  to  constitute  her  last  will  and  testament  It 
is  not  a  contract  in  any  sense  of  the  term,  as  witness  its  terms 
and  conditions.  No  obligations  were  assumed  either  by  the 
testatrix  or  the  plaintiff,  who  was  made  the  sole  residuary 
legatee,  she  being  the  only  person  concerned,  save  the  father 
and  husband,  who  was  to  be  provided  for.  So  far  as  disclosed 
by  the  instrument,  the  testatrix  had  full  liberty  to  revoke  it  at 
any  time,  and  the  plaintiff  was  without  power  or  authority  to 
prevent  or  restrain  her,  so  that  the  writing  cannot  be  said  to 
be  within  itself  a  contract  between  the  testatrix  and  the  plain- 
tiff. 

2.  Nor  was  it  executed  as  a  will  as  required  by  the  statute : 
Luper  v.  Werts,  19  Or.  122  (23  Pac.  850).  If  the  circum- 
stance that  Mrs.  Richardson  did  not  sign  the  writing  or  had 
not  signed  it  at  the  time  the  witnesses  subscribed  it  be  waived, 
and  the  fact  that  the  name  Eleanor  Richardson  appears  in  the 
body  of  the  will  be  conceded  to  be  a  sufficient  signing,  the  evi- 
dence even  then  does  not  show  a  sufficient  or  valid  attestation. 
True,  the  witnesses  were  requested  by  the  testatrix  to  sign  the 
paper,  but  she  did  not  indicate  to  them  in  the  slightest  way 
what  the  paper  was,  or  acknowledge  to  them  that  she  had 
signed  or  in  any  manner  attached  her  name  to  it,  or  even  that 


Dec.  1901.]  Richardson  v.  Orth.  263 

the  writing  was  hers,  or  intended  to  be  executed  by  her,  the 
fact  being  that  the  paper  was  so  folded  that  the  witnesses  could 
not  see  any  of  the  writing,  or  know  of  its  contents  or  purposes, 
or  of  the  presence  of  the  name  of  the  testatrix  in  the  body  of 
the  instrument;  and  this,  within  the  doctrine  of  Luper  v. 
Werts,  19  Or.  122  (23  Pac.  850),  constitutes  a  wholly  insuffi- 
cient attestation,  and  the  document  cannot  be,  therefore,  con- 
sidered as  an  executed  will.  The  other  writings  are  not  con- 
tracts, but  merely  orders  to  enable  the  plaintiff  to  draw  money 
in  case  of  her  mother's  illness.  So  that,  whatever  contract 
was  made  and  entered  into  between  plaintiff  and  her  mother 
must  be  established  by  other  evidence  than  these  papers.  Nor 
do  we  understand  that  plaintiff  contends  otherwise. 

3.  But  it  is  strenuously  insisted  that  these  papers  were 
executed  in  pursuance  of  the  contract,  and  as  acts  in  carrying 
out  its  purposes,  and  therefore  lend  support  to  and  are  cor- 
roborative of  plaintiff's  statement  as  to  what  the  real  contract 
was.  The  fact  of  their  execution  is  just  as  consistent  with  the 
nonexistence  as  with  the  existence  of  such  a  contract  or  agree- 
ment, so  that  the  oral  statement  is  not  materially  aided  thereby. 
The  defendants  contend  that  the  alleged  agreement  is  within 
the  statute  of  frauds,  and,  not  being  in  writing,  its  existence 
cannot  be  established  by  competent  proof;  but,  as  plaintiff 
depends  upon  such  a  part  performance  in  reliance  upon  the 
agreement  as  will  take  the  case  out  of  the  statute  in  a  court  of 
equity,  we  must  ascertain  first  what  verbal  agreement,  if  any, 
has  been  established,  and,  if  any  such  is  found  to  exist,  then  it 
will  be  time  enough  to  determine  whether  the  statute  cuts  off 
the  remedy.  "In  this  class  of  cases,"  says  Barrett,  J.,  in 
Gall  v.  Gall,  67  Hun,  600  (19  N.  Y.  Supp.  332,  333),  "the  ordi- 
nary rules  which  govern  in  actions  to  compel  the  specific  per- 
formance of  contracts,  and  which  furnish  reasonable  safe- 
guards against  frauds,  should  be  rigidly  applied.  These  rules 
require  that  the  contract  be  certain  and  definite  in  all  its  parts ; 
that  it  be  mutual,  and  founded  upon  an  adequate  considera- 
tion ;  that  it  be  established  by  the  clearest  and  most  convincing 
evidence.    Even  then,  when  the  contract  limits  a  man's  right 


264  Richardson  v.  Orth.  [40  Or. 

to  dispose  of  his  property  by  will,  it  is  regarded  with  suspicion, 
and  enforced  only  when  it  is  apparent  that  the  hand  of  equity 
is  required  to  prevent  a  fraud  upon  the  promisee.' '  The  doc- 
trine thus  promulgated  has  the  approval  of  this  court:  Rose  v. 
Oliver,  32  Or.  447  (52  Pac.  176).  A  fair  statement  of  the  re- 
ciprocal obligations  between  the  parties  may  be  gathered  from 
the  plaintiff's  examination  in  chief,  which  is  about  as  follows: 
She  consented  to  give  up  her  present  lodging  and  music  rooms, 
and  live  with  her  father  and  mother,  and  agreed  to  attend  to 
and  take  care  of  her  father  during  his  sickness,  to  attend  to 
and  care  for  her  mother,  consult  with  and  assist  her  in  the 
management  of  her  business  affairs,  but  not  to  do  the  house- 
work, and  engage  in  her  occupation  of  teaching  music  in  subor- 
dination to  the  demands  upon  her  time  by  her  newly-assumed 
duties ;  and  that  the  mother,  upon  the  other  hand,  was  to  make 
over  and  give  up  all  her  property,  so  that  everything  would 
belong  to  the  plaintiff  at  the  time  of  her  death.  The  testimony 
of  the  two  witnesses  referred  to  above  would  seem,  in  some 
measure,  to  corroborate  this  statement ;  but  when  we  come  to 
a  consideration  of  the  cross-examination  and  the  future  con- 
duct of  the  parties  we  are  led  to  conclude  that  such  an  agree- 
ment was  never  entered  into. 

4.  Let  us  recount  what  was  done.  The  mother  attempted 
to  make  a  will  devising  to  plaintiff  all  her  property ;  gave  or- 
ders intended  to  enable  Julia  to  obtain  money  to  defray  ex- 
penses for  the  mother's  illness,  and  these  documents  were  at 
once  delivered  into  the  hands  of  the  plaintiff.  The  father 
remained  at  his  home  scarcely  four  weeks,  during  which  time 
plaintiff  had  the  care  of  him ;  but  subsequently  she  did  noth- 
ing, except  to  visit  him  frequently,  and  tell  her  mother  of  his 
condition,  and  transact  such  matters  of  business  as  paying 
butcher  and  grocery  bills  and  the  like,  under  the  direction  of 
her  mother.  The  mother  contracted  with  Griffin  for  the  sale 
of  her  house  and  lot,  and  through  him  entered  into  a  contract 
with  Jaeger  and  Edwards,  obligating  herself  to  make  a  deed  to 
them ;  subsequently  made  a  quitclaim  deed  to  them  in  further- 
ance of  a  clear  title ;  had  it  deposited  in  escrow,  depending  for 
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its  delivery  upon  the  payment  of  the  consideration ;  made  ar- 
rangements with  St.  Vincent's  Hospital  for  her  care  and  atten- 
tion while  sick ;  contracted  with  the  Sisters  for  a  consideration 
of  $1,500,  to  be  paid  out  of  her  estate,  to  furnish  her  with  a 
home,  board,  lodging,  and  medicines  during  her  natural  life ; 
and,  finally,  made  a  will  disposing  of  her  property  entirely 
different  from  that  designed  by  the  attempted  will  of  October 
8,— and  all  this  without  consulting  or  advising  with  the  plain- 
tiff about  any  of  the  matters  of  business  thus  transacted. 
These  acts  are  all  inconsistent  with  the  idea  of  a  contract  or 
agreement  on  her  part  to  make  over  the  property  to  the  plain- 
tiff. True,  the  mother  could,  if  she  had  so  desired,  willfully 
have  disregarded  her  solemn  obligations;  but  the  presump- 
tion is  that  a  person  acts  in  discharge  of  his  bounden  duty, 
rather  than  in  disregard  thereof,  and  so  it  is  here  we  must  take 
it  that  Mrs.  Richardson  was  acting  as  she  supposed  it  was  her 
right  to  do.  Ordinarily,  persons  have  the  right  to  revoke  all 
prior  wills,  and  dispose  of  any  property  they  may  possess,  and 
all  these  acts  of  the  mother  are  perfectly  consistent  with  this 
idea.  The  plaintiff,  while  she  gave  up  her  separate  lodgings, 
did  not  give  up  her  music.  She  carried  on  her  instructions 
while  at  her  parents',  and  when  her  father  went  away  she  again 
took  rooms  elsewhere,  and  continued  her  instructions  as  before, 
so  that  she  abandoned  nothing  of  her  former  occupation  in  go- 
ing to  live  with  her  parents.  Indeed,  the  arrangement  seems 
to  have  been  suggested  more  by  filial  relations  than  as  the 
result  of  a  coldly-calculated  business  scheme  with  a  view  to 
a  purchase  of  her  mother's  property.  We  say  "purchase," 
because  the  alleged  statement,  if  true,  would  amount  to  a  con- 
tract of  purchase,  and  this  suit  is  instituted  to  enforce  a  specific 
performance  of  it.  Plaintiff's  restatement  on  cross-examina- 
tion is  not  so  clear,  and  almost  at  the  close  she  says:  "Well, 
now,  of  course,  when  I  went  up  there,  it  was  to  make  my  home 
with  her,  as  we  both  understood,  until  she  died ;  and  when  the 
second  arrangement  was  made  [this  has  reference  to  the  time 
her  father  went  back  to  her  sister's]  I  thought  probably  I 
would  be  affected  by  the  change,  and  I  asked  her  if  it  made  any 
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difference,  and  she  said,  'None  whatever.  *  *  *  You  can 
come  and  visit  me,  and  these  papers  will  be  just  the  same.,,, 
These  acts  and  this  latest  statement  of  the  plaintiff  would 
seem  to  indicate  that  the  mother  at  the  time  was  desirous  that 
the  plaintiff  should  come  and  live  with  them,  and  had  made 
up  her  mind  to  make  her  will  bequeathing  and  devising  to 
plaintiff  all  her  property,  so  that  she  should  have  it  at  her 
death,  expecting  at  the  same  time  that  plaintiff  would  be  a 
comfort  and  help  to  both  her  and  the  father,  and  of  assistance 
in  the  care  and  management  of  her  minor  business  affairs,  and 
that  in  consonance  with  this  idea  the  will  was  attempted  to  be 
executed,  and  these  orders  given,  and  that  what  the  plaintiff 
did  was  in  obedience  to  her  mother's  wishes,  and  this  is  all 
there  was  of  the  alleged  agreement.  There  were  no  reciprocal 
obligations  made  or  entered  into  between  them,  and  the 
mother,  therefore,  had  the  right  and  authority  to  subsequently 
dispose  of  her  property  as  she  saw  fit.  This  is  the  most  rea- 
sonable and  consistent  deduction  from  the  acts  and  transac- 
tions of  the  parties  that  we  are  enabled  to  make,  and  at  the 
farthest  we  cannot  say  the  alleged  contract  or  agreement  is 
established  by  that  clear  and  convincing  evidence  which  is 
required  in  such  a  case. 

5.  There  is  another  feature  of  the  case  that  pertains  to  the 
adequacy  of  the  consideration  to  support  the  alleged  contract. 
Plaintiff  served  in  taking  care  of  her  father  less  than  four 
weeks.  Practically  speaking,  she  gave  up  nothing  of  her  plans 
to  do  it,— that  is,  she  continued  her  occupation  as  before,— at 
the  end  of  which  time  she  states  that  another  arrangement  was 
made,  or  the  first  modified,  so  that  she  was  relieved  entirely 
of  the  care  of  her  father.  She  continued  to  assist  her  mother 
somewhat  in  the  transaction  of  her  smaller  business  concerns, 
but  this  is  of  little  moment.  Now,  if  it  be  conceded  that  the 
original  agreement  was  that  she  should  attend  to  and  care  for 
her  father  to  the  end  of  his  days,  she  was  by  the  later,  or  modi- 
fied, arrangement  relieved  of  that,  so  that  it  left  scarce  four 
weeks'  service  to  stand  as  the  consideration  for  an  estate  of  the 
value  of  $4,000,  soon  to  come  into  her  possession.    It  is  at  once 
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apparent  that  such  a  consideration  is  wholly  inadequate  to 
uphold  the  alleged  undertaking.  Surely,  the  hand  of  equity  is 
not  required  to  prevent  a  fraud  upon  the  promisee. 

6.  The  plaintiff  has  expended  so  little  of  her  time  in  the 
care  of  her  father— a  duty  that  she  owed  him  out  of  filial  con- 
siderations—that it  is  not  only  inadequate  as  a  consideration, 
but  entirely  insufficient  as  part  performance  to  take  the  case 
out  of  the  statute  of  frauds. 

These  considerations  are  supported  by  Rose  v.  OUver,  32 
Or.  447  (52  Pac.  176) ;  Shakespeare  v.  Markham,  72  N.  T. 
406 ;  Maddison  v.  Alderson,  8  App.  Cas.  467 ;  and  other  cases 
cited  in  the  first  named  authority,  and  affirm  the  decree  of  the 
court  below.  Affirmed. 

Decided  7  July,  1902. 

On  Objection  to  Taxing  Costs. 

Mr.  E.  B.  Watson,  objecting. 
Mr.  M.  L.  Pipes,  contra. 

Mb.  Justice  Wolvebton  delivered  the  opinion. 

A  decree  was  rendered  in  this  case  December  16,1901,  affirm- 
ing the  action  of  the  trial  court,  and  a  petition  for  a  rehearing 
denied  during  the  following  March  term  of  the  court :  66  Pac. 
925.  When  the  decree  was  entered  the  usual  blank  was  left  by 
the  clerk  for  the  amount  of  costs  and  disbursements,  when 
settled  and  taxed.  On  May  9,  and  within  sixty  days  from  the 
denial  of  the  petition  for  rehearing,  appellant  made  applica- 
tion to  the  clerk  for  a  mandate,  whereupon  he  notified  the  re- 
spondent's attorneys  of  their  omission  to  file  a  cost  bill,  and 
withheld  the  mandate  in  the  meanwhile.  On  the  next  day 
(May  10)  respondents  served  a  cost  bill,  and  filed  the  same  two 
days  later,  to  the  allowance  of  which  in  any  form  the  appellant 
objected,  and  the  matter  is  brought  here  for  determination. 

Two  reasons  are  assigned  in  support  of  the  objection:  (1) 
That  the  cost  bill  was  not  filed  within  a  reasonable  time  after 
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the  rendition  of  the  decree;  and  (2)  it  was  not  presented  for 
filing  until  after  the  mandate  had  been  applied  for,  which,  it 
is  contended,  should  have  been  issued  at  once,  as  a  matter  of 
course,  without  the  costs  being  inserted  therein. 

7.  Under  the  statute  the  prevailing  party  may  file  his  cost 
bill  within  five  days  after  the  entry  of  the  judgment  or  decree, 
but,  if  delayed  beyond  that  period,  a  copy  must  be  served 
upon  the  opposite  party;  and  no  limit  has  been  prescribed 
within  which  this  may  be  done:  Hill's  Ann.  Laws,  §  556. 
Under  the  adjudication  in  State  v.  Munds,  7  Or.  80,  it  should 
be  within  a  reasonable  time,  and  the  court  say :  "What  would 
be  a  reasonable  time  may  depend  upon  the  circumstances  of 
each  particular  case,  but  in  no  case  would  it  be  within  a  rea- 
sonable time  to  prolong  the  taxation  beyond  the  cojnmence- 
ment  of  the  next  ensuing  term  of  the  court. ' '  That  was  a  ques- 
tion of  taxation  in  the  circuit  court,  and  in  a  criminal  case, 
where  it  was  the  duty  of  the  clerk  to  attend  to  the  ascertain- 
ment and  taxation  of  such  costs  and  disbursements.  The  con- 
ditions are  somewhat  different  in  this  court.  Under  the  rules 
a  party  has  twenty  days  from  the  rendition  of  the  judgment 
or  decree  to  file  a  motion  for  rehearing,  and  if  filed  within  the 
time,  or  any  extension  made  by  order  of  the  court,  no  mandate 
can  issue  until  disposed  of.  But  when  disposed  of,  it  may 
issue  as  of  course,  upon  the  application  of  either  party,  within 
sixty  days.  Thereafter  it  can  only  issue  by  an  order  of  the 
court:  ftules  20-22  (37  Pac.  ix.).  The  costs  and  disburse- 
ments being  but  an  incident  of  the  judgment  or  decree,  it  has 
been  the  custom  of  the  clerk  to  leave  a  blank  for  their  inser- 
tion when  taxed  and  settled,  leaving  such  judgment  or  decree 
incomplete  in  this  respect.  It  has  also  been  his  custom  to  no- 
tify the  appropriate  party,  when  a  mandate  is  called  for,  of 
the  want  of  a  cost  bill,  that  he  may  have  an  opportunity  of  cor- 
recting the  oversight.  Under  the  rules  and  the  practice,  we  are 
not  prepared  to  say  that  an  unreasonable  time  elapsed  before 
the  cost  bill  was  served  and  filed,  although  done  at  the  succeed- 
ing term  of  the  court.    The  petition  for  rehearing  had  not  been 
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disposed  of  before  the  beginning  of  the  term,  so  that  the  matter 
had  not  then  passed  beyond  the  control  of  the  court. 

8.  As  to  the  second  cause  of  objection,  the  appellant  had  a 
right  to  have  the  mandate  issue  as  of  course  (that  is,  without 
the  necessity  of  an  order  of  the  court),  having  made  applica- 
tion for  it  within  sixty  days,  but  such  application  did  not  pre- 
clude the  clerk  from  completing  the  record  before  issuing  the 
mandate.  His  notice  or  request  of  the  respondent's  attorneys 
was  for  information  to  enable  him  to  do  this  by  inserting  in  the 
decree  the  amount  of  the  costs  and  disbursements.  This  he 
did,  under  a  custom  of  long  standing,  and,  as  it  has  not  re- 
sulted in  any  injury  to  the  defendant,  the  objection  is  without 
merit,  and  must  be  overruled.  The  costs  and  disbursements  as 
stated  in  the  cost  bill  will  therefore  be  taxed  and  inserted  in 
the  decree,  whereupon  the  mandate  will  issue. 

Affirmed  ;  Objections  Overruled. 


Decided  16  August,  1901. 
CARSON  v.  IiAUER. 

[65  Pac.  1060.] 

TBIAL — IN8TBUCTION8  ON  MATTERS   NOT  IN   ISSUE. 

Juries  must  not  be  instructed  on  issues  not  found  in  the  pleadings,  and  to 
do  so  is  reversible  error. 

From  Lane :    James  W.  Hamilton,  Judge. 

Action  for  damages  by  Isaac  Carson  against  E.  H.  Lauer 
and  another,  as  administrators,  in  which  there  was  a  judgment 
for  defendants,  from  which  there  was  an  appeal.    Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  W.  C.  Hale. 

For  respondents  there  was  a  brief  and  an  oral  argument  by 
Mr.  Oeo.  B.  Dorris. 
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Mr.  Justice  Moore  delivered  the  opinion. 

This  is  an  action  to  recover  damages  for  the  alleged  breach 
of  an  agreement.  The  transcript  shows  that  Charles  Lauer, 
having  secured  a  decree  foreclosing  a  mortgage  on  certain 
lands  in  Lane  County,  Oregon,  and  recovering  the  sum  of 
$3,597.73  in  the  suit  therefor,  with  interest,  attorney's  fees, 
costs,  etc.,  entered  into  a  contract  with  the  plaintiff  herein  by 
the  terms  of  which  he  agreed,  in  consideration  of  the  receipt  of 
$1,200,  and  the  payment  of  the  remainder  of  said  debt  in  one 
year,  to  assign  to  him  all  his  interest  in  said  decree;  that  he 
would  cause  the  premises  to  be  sold  by  the  sheriff  in  two  tracts, 
one  of  which  had  been  conveyed  by  the  mortgagors,  S.  C.  and 
George  M.  Carson,  to  the  plaintiff,  and  bid  on  each  one  half  of 
said  debt,  taking  the  certificates  of  sale  in  his  own  name,  as 
security  for  the  remainder  due ;  that,  if  no  redemption  of  the 
mortgagors'  part  were  made,  he  would,  upon  securing  the 
sheriff's  deed  therefor,  convey  the  whole  premises  to  the  plain- 
tiff, who  was  to  execute  to  him  a  mortgage  thereon  to  secure 
the  sum  due,  but  if  at  said  sale  a  third  party  should  secure  the 
mortgagors'  part,  by  paying  more  than  one  half  of  said  debt, 
the  sum  so  received  should  be  credited  to  plaintiff's  account, 
or,  if  such  part  were  redeemed,  he  would  credit  the  money 
paid  therefor  in  the  same  manner.  The  sheriff  sold  said  prop- 
erty to  Lauer  for  the  sums  of  $1,932  and  $2,205  for  the  plain- 
tiff's and  the  mortgagors'  shares,  respectively ;  and  at  the  time 
of  sale  there  was  growing  on  the  latter 's  part  a  crop  of  wheat, 
to  which  they  were  entitled  to  a  share  as  rent  of  the  premises. 
Lauer  assigned  the  certificate  of  sale  of  the  mortgagors '  part 
to  one  J.  A.  Bushnell,  who  secured  and  retained  the  landlords' 
share  of  said  wheat.  Bushnell  and  Lauer  then  assigned  said 
certificates  of  sale  to  George  and  Edward  Bailey  in  trust  for 
plaintiff.  Lauer  died  intestate,  and  the  defendants.  E.  H.  and 
Sarah  Lauer,  were  appointed  administrator  and  administra- 
trix, respectively,  of  his  estate;  and,  having  duly  qualified, 
they  entered  upon  the  discharge  of  their  trust.  It  is  alleged  in 
the  complaint  that  Lauer,  in  violation  of  his  agreement,  bid 
for  the  mortgagors'  part  of  the  land  more  than  one  half  of  said 
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debt,  without  plaintiff's  knowledge  or  consent,  and  that,  in  vio- 
lation of  his  contract,  Lauer  assigned  to  Bushnell  said  certifi- 
cate of  sale,  whereby  plaintiff  lost  the  rent,  and  was  compelled 
to  pay  the  latter  the  sum  of  $2,540,  to  secure  a  reassignment  of 
the  certificate,  and  was  damaged  thereby  in  the  sum  of  $752.05 ; 
that  he  presented  a  demand  for  said  sum,  as  a  verified  claim 
against  the  decedent's  estate,  to  the  defendants,  who  rejected 
it ;  that  no  redemption  from  said  sale  was  ever  made,  and  that 
the  time  therefor  has  expired;  that  plaintiff  at  all  times  was 
able,  ready,  and  willing  to  keep  his  part  of  the  agreement,  but 
was  prevented  from  performing  the  whole  thereof  by  Lauer. 
The  defendants,  after  denying  the  material  allegations  of  the 
complaint,  averred  that  the  contract  entered  into  between  the 
plaintiff  and  Lauer  was  modified  by  their  mutual  agreement, 
in  pursuance  of  which  the  mortgagors'  part  of  the  land  was 
sold  for  half  of  the  principal  debt  and  the  entire  costs.  As  a 
second  defense,  it  is  alleged  that  Bushnell,  having  secured  from 
mortgagors  their  right  thereto,  redeemed  their  part  of  the  land 
within  the  time  prescribed  by  law,  whereby  he  became  entitled 
to  said  rent,  and  that  he  assigned  said  certificate  to  George 
and  Edward  Bailey,  with  plaintiff's  consent.  The  reply  hav- 
ing denied  the  material  allegations  of  new  matter  in  the  an- 
swer, a  trial  was  had,  resulting  in  a  verdict  for  the  defendants ; 
and,  judgment  having  been  rendered  thereon,  the  plaintiff 
appeals. 

The  court  instructed  the  jury  as  follows:  "Now,  the  de- 
fendants set  forth  in  their  answer  that  the  assignment  of  the 
certificate  of  sale  was  done  by  and  with  the  consent  of  the 
plaintiff.  That  makes  an  issue  for  you  to  try,  and  to  determine 
the  fact  in  relation  to  the  matter  from  the  testimony.  It  was  in 
the  power  of  the  parties  to  change  the  terms  of  the  agreement. 
If  this  was  done  with  the  consent  of  the  plaintiff  after  the 
agreement,  and  Mr.  Lauer  made  the  assignment  with  the  con- 
sent of  the  plaintiff,  then  the  plaintiff  could  not  recover  in 
this  action."  An  exception  having  been  taken  to  this  portion 
of  the  charge,  it  is  contended  by  plaintiff's  counsel  that  the 
court  erred  in  giving  it.    It  is  not  negatived  in  the  complaint 
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nor  alleged  in  the  answer  that  Lauer  assigned  the  certificate 
of  sale  to  Bushnell  with  plaintiff's  consent.  The  court  there- 
fore assumed  as  true  a  fact  that  does  not  exist.  This  was  un- 
doubtedly the  result  of  a  hasty  examination  of  the  pleadings, 
for  the  plaintiffs,  anticipating  a  defense  upon  that  ground, 
alleged  in  the  complaint  ''that,  upon  the  sale  of  said  tracts  of 
land  under  said  foreclosure,  the  said  Charles  Lauer,  without 
the  knowledge  or  consent  of  this  plaintiff,  and  in  violation  of 
his  agreements  in  said  contract  contained,  bid  on  said  tracts 
and  purchased  the  same  for  unequal  amounts,  as  hereinbefore 
set  forth";  and  this  averment  is  denied  in  the  answer,  which 
also  contains  the  following  allegations :  * '  That  afterwards,  to 
wit,  on  the  twenty-first  day  of  March,  1898,  the  said  Charles 
Lauer,  by  and  with  the  request  and  consent  of  the  plaintiff, 
transferred  the  certificate  of  sale  of  the  plaintiff's  half  of  said 
land  to  one  George  Bailey  and  Ed  Bailey;  *  *  *  that 
afterwards,  to  wit,  on  the  twenty-first  day  of  March,  1898,  the 
said  J.  A.  Bushnell  did  transfer  the  certificate  of  sale  of  the 
said  S.  C.  Carson  tract,  to  the  said  George  and  Ed  Bailey,  by 
and  with  the  voluntary  consent  and  wish  of  said  plaintiff." 
These  are  the  only  averments  to  be  found  in  the  pleadings  in 
respect  to  plaintiff's  alleged  consent,  from  which  it  will  be  seen 
that,  while  the  alleged  modification  of  the  contract  in  respect  to 
Lauer 's  bidding  unequal  sums  for  the  separate  tracts  of  land 
was  put  in  issue,  no  issue  existed  in  respect  to  the  assignment 
of  the  certificate  of  sale  by  Lauer  to  Bushnell  with  plaintiff's 
consent.  In  Howell  v.  Sewing  Machine  Co.  12  Neb.  177  (10  N. 
W.  700),  it  was  held  that  when,  in  consequence  of  a  misstate- 
ment of  the  pleadings,  an  instruction  has  a  tendency  to  con- 
fuse or  mislead  the  jury,  it  is  good  ground  for  a  new  trial.  To 
the  effect  that  a  misstatement  by  the  court  to  the  jury  of  the 
issues  in  a  case  on  trial  before  them,  whereby  it  is  probable  that 
the  jury  are  confused  or  misled  to  the  prejudice  of  a  party,  see 
Stafford  v.  City  of  Oskaloosa,  57  Iowa,  748  (11  N.  W.  668) ; 
Harley  v.  Merrill  Brick  Co.  83  Iowa,  73  (48  N.  W.  1000) ;  Mar- 
quette, etc.  Ry.  Co.  v.  Marcott,  41  Mich.  433  (2  N.  W.  795) ; 
Reed  v.  Gould,  93  Mich.  359  (53  N.  W.  356) ;  Klosterman  v. 
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Olcott,  27  Neb.  685  (43  N.  W.  422).  The  rule  is  well  settled  in 
this  state  that  an  instruction  upon  matters  not  put  in  issue  by 
the  pleadings  is  erroneous  and  furnishes  cause  for  reversal: 
Hay  den  v.  Long,  8  Or.  244;  Marx  v.  Schwartz,  14  Or.  177  (12 
Pac.  253) ;  Woodward  v.  Oregon  Ry.  &  Nav.  Co.  18  Or.  289 
(22  Pac.  1076) ;  Buchtel  v.  Evans,  21  Or.  309  (28  Pac.  67) ; 
Coos  Bay  R.  Co.  v.  Siglin,  26  Or.  387  (38  Pac.  192) ;  Pearson 
v.  Dryden,  28  Or.  350  (43  Pac.  166).  The  court  having  erred 
in  giving  the  instruction  complained  of,  the  judgment  is  re- 
versed and  a  new  trial  ordered.  Reversed. 


Argued  11  November ;  decided  9  December,  1901 ;  rehearing  denied. 

ADAMSON   r.  FRAZIER. 
[66  Pac.  810,  67  Pac.  300.] 

Warehouse  Receipts  as  Representing  Property. 

1.  Under  sections  4201  and  4205,  Hill's  Ann.  Laws*,  regulating  the  storage 
of  property  in  warehouses  and  the  issuing  of  receipts  therefor,  an  Indorsement 
of  a  warehouse  receipt  by  the  person  to  whom  It  has  been  Issued,  is  a  transfer 
of  the  property  itself,  so  that  property  stored  in  a  warehouse  and  represented 
by  a  receipt  cannot  be  attached  as  belonging  to  the  depositor  if  he  has  there- 
tofore endorsed  his  receipt:  Anderson  v.  Portland  Flour.  M.  Co.  37  Or.  483, 
applied. 

Attachment  of  Goods  in  Warehouse — Answer  of  Garnishee. 

2.  An  answer  by  a  warehouseman  garnishee  that  he  has  In  his  care  certain 
property  stored  by  the  defendant  in  the  writ,  for  which  he  has  Issued  negotla- 
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•Section  4201.  It  shall  be  the  duty  of  every  person  keeping,  controlling, 
managing,  or  operating,  as  owner,  or  agent,  or  superintendent  of  any  company 
or  corporation,  any  warehouse,  commission  house,  forwarding  house,  mill, 
wharf,  or  other  place  where  grain,  flour,  pork,  beef,  wool,  or  other  produce, 
or  commodity  is  stored,  to  deliver  to  the  owner  of  such  grain,  flour,  beef, 
pork,  wool,  produce,  or  commodity  a  warehouse  receipt  therefor,  which  re- 
ceipt shall  bear  the  date  of  its  issuance,  and  shall  state  from  whom  received, 
the  number  of  sacks,  If  Backed,  the  number  of  bushels,  or  pounds,  the  condition 
or  quality  of  the  same,  and  the  terms  and  conditions  upon  which  It  is  stored. 

Section  4205.  All  checks  or  receipts  given  by  any  person  operating  any 
warehouse,  commission  house,  forwarding  house,  wharf,  mill,  or  other  place 
of  storage  for  any  grain,  flour,  pork,  beef,  wool,  or  other  produce,  or  com- 
modity stored  or  deposited,  and  all  bills  of  lading  and  transportation  receipts 
of  every  kind,  are  hereby  declared  negotiable,  and  may  be  transferred  by  en- 
dorsement of  the  party  to  whose  order  such  check  or  receipt  was  given  or 
Issued,  and  such  endorsement  shall  be  deemed  a  valid  transfer  of  the  com- 
modity represented  by  such  receipt  and  may  be  made  either  in  blank  or  to  the 
order  of  another. — Reporter. 
40  Ob.- 18. 
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ble  warehouse  receipts,  is  not  a  statement  that  such  property  still  belongs  to 
the  person  who  stored  it,  and  if  the  property  is  afterwards  claimed  by  genu- 
ine transferees  of  the  warehouse  receipts,  the  garnishee  will  not  be  liable  on 
his  answer,  even  though  the  case  has  proceeded  to  judgment,  and  an  order  has 
been  entered  directing  the  sale  of  the  attached  property  described  in  his 
answer. 

Garnishment — Effect  op  Admitting  Indebtedness. 

3.  Where  a  garnishee  by  his  answer  to  the  writ  admits  an  indebtedness  to 
the  attachment  or  execution  debtor,  a  judgment  may  be  entered  that  the 
officer  collect  such  debt  out  of  his  property  If  he  refuses  to  pay  it  on  demand ; 
but  no  personal  judgment  can  be  entered  against  him :  Barr  v.  Warner,  38  Or. 
109,  explained  as  to  par.  1,  and  corrected  as  to  headnote  1. 

From  Multnomah :    John  B.  Cleland,  Judge. 

Suit  by  Robert  Adamson  against  Wm.  Frazier,  sheriff,  and 
others,  to  restrain  a  sale  of  certain  property  in  plaintiff's  ware- 
house. There  was  a  decree  as  prayed  for,  and  defendants  ap- 
peal. Affirmed. 

For  appellants  there  was  a  brief  over  the  name  of  Piatt  & 
Piatt,  with  an  oral  argument  by  Mr.  Harrison  G.  Piatt. 

For  respondent  there  was  a  brief  over  the  name  of  Williams, 
Wood  &  Linihicum,  with  an  oral  argument  by  Messrs.  Oeo.  H. 
Williams,  and  /.  Couch  Flanders. 

Mb.  Chief  Justice  Bean  delivered  the  opinion. 

The  plaintiff  is  a  wharfinger  and  warehouseman,  of  Green- 
wich Wharf  and  Warehouse,  in  the  City  of  Portland.  At 
divers  and  sundry  times  prior  to  April  12, 1899,  he  received  on 
storage  as  such  warehouseman  various  lots  and  quantities  of 
grain  for  the  account  of  J.  R.  Cameron  &  Company,  to  whom 
he  issued  and  delivered  negotiable  warehouse  receipts  for  all 
but  seven  hundred  and  sixty  four  sacks  of  the  grain  so  re- 
ceived. On  April  12  the  defendant  Wells,  Fargo  &  Company, 
caused  a  garnishment  to  be  served  on  the  plaintiff  in  an  action 
brought  by  it  against  Cameron  &  Company,  and  in  answer 
thereto  the  plaintiff  furnished  the  sheriff  a  certificate,  of  which 
the  following  is  a  copy : 
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"For  return  to  the  garnishment  served  upon  me  as  wharf- 
inger of  Greenwich  Wharf  and  Warehouse  No.  1,  on  April  12, 
1899,  in  the  suit  of  Wells,  Fargo  &  Co.  v.  J.  R.  Cameron  & 
Co.,  I  state  that  I  have  no  moneys  in  my  possession  belonging 
to  J.  R.  Cameron  or  J.  R.  Cameron  &  Co.  There  is  in  my  pos- 
session as  such  wharfinger  the  following  property,  which  had 
been  received  by  me  as  such  wharfinger  on  various  dates  and 
times  prior  to  the  service  upon  me  of  such  garnishment,  and 
for  the  account  of  J.  R.  Cameron  &  Co. ;  33,118  sacks  of  wheat 
of  various  grades  and  qualities,  against  which  such  wheat  I 
had  previous  thereto  issued  for  the  account  of  J.  R.  Cameron 
&  Co.  negotiable  warehouse  receipts  for  21,505  sacks  of  wheat, 
and  also  for  23,549  bushels  of  wheat ;  also  3,800  sacks  of  bar- 
ley, against  which  I  had  previous  thereto  issued  for  the  ac- 
count of  J.  R.  Cameron  &  Co.  negotiable  warehouse  receipts 
for  3,800  sacks  of  barley.  All  of  such  wheat  and  barley  is 
subject  to  warehouse  and  storage  charges." 

A  few  days  later  he  made  an  amended  certificate,  for  the 
purpose  of  correcting  an  error  in  the  original  as  to  the 
quantity  of  wheat.  Prior  to  the  garnishment,  although  un- 
known to  the  plaintiff,  Cameron  &  Company  had  sold  and 
transferred'  the  wheat  receipts,  for  value,  to  bona  fide  pur- 
chasers, who  a  short  time  thereafter  presented  them  and  de- 
manded possession  of  the  grain,  which  was  delivered  accord- 
ingly. Wells,  Fargo  &  Company  subsequently  recovered  judg- 
ment in  the  action  against  Cameron  &  Company,  and  an  order 
for  the  sale  of  the  attached  property.  An  execution  having  been 
issued  thereon,  the  sheriff  advertised  for  sale,  as  the  property 
of  Cameron  &  Company,  and  on  storage  with  the  plaintiff,  the 
quantity  of  wheat  mentioned  in  his  certificate,  whereupon  this 
suit  was  commenced  to  determine  the  conflicting  claims  of  the 
defendants  Wells,  Fargo  &  Company  and  Mariner  to  five  hun- 
dred and  three  sacks  of  the  wheat  for  which  receipts  had  not 
been  issued,  and  to  enjoin  the  sheriff  (Frazier)  from  selling 
or  attempting  to  sell  any  grain  for  which  receipts  had  been 
issued.  By  stipulation  of  the  parties,  Mariner  was  allowed  the 
five  hundred  and  three  sacks,  and  the  suit  was  dismissed  as  to 
him.  The  court  below  held  that  the  attachment  operated  and 
took  effect  only  upon  the  remainder  of  the  grain  for  which  re- 
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ceipts  had  not  been  issued,  and  entered  a  decree  accordingly, 
from  which  the  defendant  Wells,  Fargo  &  Company  appeals. 

1.  The  warehouse  receipts  for  the  grain  stored  with  plaintiff 
on  account  of  Cameron  &  Company  stood  for  and  represented 
the  property,  and  their  transfer  was  a  valid  transfer  of  the 
commodity  itself,  so  that  at  the  time  of  the  attachment  Cam- 
eron &  Company  did  not  own  the  wheat  covered  by  the  re- 
ceipts, and  had  no  attachable  interest  therein:  Hill's  Ann. 
Laws,  §  4201,  et  seq.;  State  v.  KosMand,  25  Or.  178  (35  Pac. 
32) ;  Anderson  v.  Portland  Flouring  Mills  Co.  37  Or.  483  (82 
Am.  St.  Rep.  771,  60  Pac.  839,  50  L.  R.  A.  235). 

2.  It  is  contended,  however,  that  the  judgment  in  the  action 
brought  by  Wells,  Fargo  &  Company  is  a  conclusive  determi- 
nation, as  against  the  plaintiff,  of  the  quantity  of  grain  in  his 
possession  belonging  to  Cameron  &  Company  at  the  time  of 
the  service  of  the  writ,  and  that  he  is  bound  thereby.  It  is 
argued  that,  inasmuch  as  he  received  information  before  the* 
judgment  that  the  wheat  receipts  had  been  sold  prior  to  the 
garnishment,  he  should  have  amended  his  certificate  by  show- 
ing that  fact,  and  because  of  neglect  in  that  respect  he  must 
now  deliver  to  the  sheriff  the  quantity  of  wheat  specified  in  his 
certificate,  to  be  sold  under  the  execution  issued  on  the  judg- 
ment, although  in  fact  it  did  not  belong  to  the  defendant  in  the 

■ 

writ.  Many  authorities  are  cited  to  the  effect  that  it  is  the 
duty  of  a  garnishee  to  make  a  full  disclosure,  either  in  his 
original  or  by  an  amended  answer,  of  all  facts  within  his 
knowledge  affecting  his  liability,  and  that  equity  will  not 
afford  him  relief  when  he  could  have  protected  himself  by 
amending  his  answer  or  appealing  from  the  judgment  against 
him.  But  the  judgment  in  the  law  action  was  not  against  the 
plaintiff  in  this  suit.  He  was  not  a  party  to  the  action,  and 
had  no  right  to  appear  or  to  be  heard  therein  as  to  the  form  or 
character  of  the  judgment.  An  order  for  the  sale  of  attached 
property  is  not  conclusive,  as  between  the  parties,  of  all  ques- 
tions concerning  the  liability  of  the  attached  property  to  an 
execution  on  the  judgment  [Berry  v.  Charlton,  10  Or.  362; 
Barr  v.  Kader,  33  Or.  375,  378  (54  Pac.  210)]  ;  and,  clearly,  it 
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cannot  affect  the  rights  of  a  person  not  a  party,  and  who  has 
no  opportunity  to  be  heard.  Where  a  judgment  is  rendered 
in  a  proceeding  against  a  garnishee,  the  rule  contended  for  by 
defendant  would,  no  doubt,  apply  the  same  as  in  any  other 
case.  But  such  a  proceeding  can  only  be  instituted  when  the 
garnishee  refuses  to  give  a  certificate  as  required  by  the 
statute,  or  when  the  certificate  given  is  unsatisfactory  to  the 
plaintiff  (Hill's  Ann.  Laws,  §  152),  and  then  only  by  serving 
upon  him  written  allegations  [Hill's  Ann.  Laws,  §§  163,  164; 
Case  v.  Noyes,  16  Or.  329  (19  Pac.  104) ;  Smith  v.  Conrad,  23 
Or.  206  (31  Pac.  398) ] .  The  service  of  the  writ  on  the  plain- 
tiff merely  operated  as  an  attachment  of  such  property  of  de- 
fendant as  was  then  in  his  possession,  and  his  certificate  af- 
forded the  basis  of  subsequent  proceedings  against  him  if 
deemed  necessary ;  but  it  did  not  authorize  the  entry  of  a  judg- 
ment against  him  in  the  original  action,  nor  is  he  concluded  by 
any  decision  of  the  court  as  to  its  sufficiency  or  effect. 

Under  the  statute  (Hill's  Ann.  Laws,  §  149),  personal  prop- 
erty in  the  hands  of  a  third  person  is  attached  by  leaving  a 
certified  copy  of  the  writ  and  a  notice  specifying  the  property 
with  such  person,  who  is  required  to  furnish  the  officer  with  a 
certificate  designating  the  amount  and  description  of  the  prop- 
erty, if  any,  in  his  hands,  belonging  to  the  defendant  (Hill's 
Ann.  Laws,  §  152).  If  it  appears  from  such  certificate  that 
the  garnishee  has  in  his  possession  property  belonging  to  the 
defendant,  and  a  judgment  is  subsequently  rendered  in  favor 
of  the  plaintiff  in  the  action,  and  an  execution  issued  thereon, 
the  sheriff  is  required,  unless  the  property  is  delivered  to  him, 
to  levy  upon  it  wherever  he  may  find  it:  Hill's  Ann.  Laws, 
§  284.  It  is  therefore  probable  that  a  garnishee  would  not  be 
permitted  to  dispute  his  certificate  in  case  the  sheriff  should 
attempt  to  levy  upon  property  he  thereby  admitted  was  in  his 
possession,  belonging  to  the  defendant,  at  the  time  of  the  serv- 
ice of  the  writ.  But  here  the  certificate  of  the  plaintiff  does 
not  show  his  possession  of  any  such  property.  All  it  shows  is 
that  he  was  in  possession  of  a  certain  quantity  of  grain  re- 
ceived for  storage  on  account  of  Cameron  &  Company,  for 
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which  he  had  issued  negotiable  warehouse  receipts,  then  out- 
standing. This  is  not  an  admission  that  the  property  then 
belonged  to  Cameron  &  Company;  hence  he  has  not  contra- 
dicted his  certificate  by  showing  that  the  wheat  receipts  were 
at  the  time  owned  by  other  parties.  He  had  neither  opportu- 
nity nor  need  to  make  such  a  showing  in  the  law  action,  and  it 
certainly  would  be  inequitable  and  unjust,  after  he  had  de- 
livered the  property  to  the  rightful  owners  under  his  contract 
of  bailment,  to  require  him  to  answer  for  its  value  to  the  de- 
fendant in  this  suit,  which  by  its  attachment  could  not  and  did 
not  acquire  any  greater  interest  in  the  property  than  that  of 
Cameron  &  Company.  Affirmed. 

Decided  9  December,  1901. 

On  Petition  for  Rehearing. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

3.  Our  attention  has  been  attracted  to  the  headnote  in  Barr 
v.  Warner,  38  Or.  109  (62  Pac.  899),  in  which  it  is  said  "The 
effect  of  a  certificate  of  indebtedness  by  a  garnishee  is  to  make 
such  garnishee  a  party  to  the  action,  and  to  authorize  a  judg- 
ment against  him  for  the  debt  or  property  of  the  debtor  that 
he  may  have  in  his  possession. ' '  This  statement  by  the  re- 
porter of  the  doctrine  of  the  opinion  is  not  entirely  accurate. 
As  preliminary  to  the  question  in  the  case,  Mr.  Justice  Moore 
discusses  the  effect  of  a  certificate  of  a  garnishee  admitting  an 
indebtedness  to  the  execution  debtor,  and  says  that  under  our 
statute  it  ' '  is  equivalent  to  making  a  garnishee  a  party  to  any 
judgment  that  may  be  or  has  been  given  therein.''  But  this 
is  only  to  the  extent  that  an  execution  issued  thereon  may  be 
levied  upon  the  property  of  the  garnishee  if  he  refuses  to  pay 
the  debt  to  the  officer  on  demand.  It  is  evident  from  the 
opinion  that  it  was  considered  that  such  a  result  flows  from  the 
statute  and  the  admission  of  the  garnishee,  and  not  from  any 
judgment  that  might  be  rendered  against  him  in  the  action. 
When  a  garnishee  admits  in  his  certificate  that  he  is  in  posses- 
sion of  property  belonging  to  the  defendant  in  the  writ,  or  is 
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indebted  to  him,  the  statute  provides  the  procedure  in  case  a 
judgment  is  rendered  in  the  principal  action:  Hill's  Ann. 
Laws,  §  284.  But  when  he  does  not  make  such  an  admission, 
the  only  remedy  against  him  is  that  provided  in  sections  163 
and  164.  In  no  event  is  he  a  party  to  the  original  action,  in 
the  sense  that  a  judgment  can  be  rendered  against  him  therein. 
The  other  points  suggested  in  the  petition  were  not  over- 
looked by  the  court,  and  we  do  not  deem  it  necessary  to  notice 
them  further.    The  petition  for  rehearing  is  therefore  denied. 

Rehearing  Denied. 
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Argued   27   November;  decided  30   December,   1901. 
PACIFIC  BUILDING  COMPANY  v.  HILL,. 

[56  L.  R.  A.  163,  67  Pac.  108.] 

Building  and  Loan  Companies  Not  Banking  Corporations. 

1.  A  foreign  corporation  making  loans  upon  security  of  real  estate  and 
pledges  of  its  own  stock  is  not  a  "banking  corporation,"  within  Hill's  Ann. 
Laws,  i|  3276,  8277,  requiring  such  a  corporation  to  record  a  power  of  attor- 
ney in  each  county  where  It  has  a  resident  agent. 

Building  and  Loan  Company — Usurious  Contract.* 

2.  A  contract  by  a  borrower  from  a  loan  company  under  which  he  purchases 
a  stated  amount  of  stock  in  the  company,  at  once  assigns  half  of  his  purchase 
to  the  company  absolutely,  as  a  premium  for  the  loan,  and  then  pays  the 
monthly  assessments  on  his  entire  subscription,  together  with  six  per  cent. 
Interest  on  the  amount  borrowed,  is  usurious,  since  the  interest  and  monthly 
assessments  combined  amount  to  more  than  ten  per  cent,  on  the  loan,  and  no 
higher  rate  than  ten  per  cent,  can  be  directly  or  indirectly  paid  for  the  use  of 
money  in  this  state.  A  company  doing  a  loan  business  on  that  plan  is  not  a 
legitimate  building  and  loan  association,  and  all  payments  made  by  the  bor- 
rower should  go  to  the  extinguishment  of  the  loan  with  the  interest  that  may 
have  accumulated  thereon  at  the  agreed  rate. 

Interpretation  of  Contract — Placr  op  Performance.** 

3.  The  general  rule  that  a  contract  for  the  payment  of  money,  entered  into 
bona  fide  in  one  state,  and  made  payable  in  another,  will  be  construed  and  en- 
forced according  to  the  laws  of  the  state  where  payable,  is  subject  to  the  qual- 
ification that  no  state  is  bound  to  enforce  in  its  courts  any  contract  that  is  in- 
jurious to  its  public  rights  or  offends  its  morals,  or  contravenes  its  public 
policy.  For  example,  a  contract  made  in  Oregon  between  a  citizen  of  Oregon 
and  a  foreign  corporation  doing  business  in  Oregon,  to  be  executed  by  the 
payment  of  money  in  California,  but  relating  to  Oregon  land,  the  contract 
being  usurious  by  the  laws  of  Oregon,  but  valid  under  the  laws  of  California, 
will  not  be  construed  in  Oregon  as  a  California  contract  and  so  enforced ;  but 
will  rather  be  considered  an  Oregon  contract  to  be  governed  by  the  Oregon 
laws.  Particularly  is  this  true  where  the  surrounding  circumstances  justify 
the  conclusion  that  the  contract  was  drawn  with  the  Intention  of  evading  the 
Oregon  laws  and  court  decisions. 


•Note. — On  the  question  of  usury  in  this  kind  of  a  contract  see  Gray  v. 
Baltimore  Build.  &  Loan  Assoc.  54  L-  R.  A.  217 ;  Floyd  v.  National  Loan  4 
Invest.  Co.  54  L.  It.  A.  536;  loica  8av.  <£  Loan  Assoc,  v.  Heidt,  70  Am.  St. 
Rep.  107,  43  L.  R.  A.  680 ;  Johnson  v.  Xational  Build,  d  Loan  Assoc.  82  Am. 
8t.  Kep.  257,  and  Howells  v.  Pacific  St.  Sat\  &  B.  Co.  81  Am.  St.  Rep.  650, 
with  note,  I'nconsclonable  Contracts.  In  14  Am.  &  Eng.  Corp.  Cas.  647,  is  a 
note,  Usury  In  Contracts  by  Building  and  Loan  Associations. — Reporter. 

••Note. — As  to  the  construing  of  contracts  made  in  one  state,  payable  in 
a  second  state,  but  secured  by  a  mortgage  of  land  In  the  first  state,  see  Floyd 
v.  Aational  Loan  &  Invest.  Co.  54  L.  R.  A.  536,  and  particularly  McUtcaine  v. 
Ellington,  55  L.  R.  A.  933.  with  extensive  note  discussing  whether  a  mortgage 
on  real  property  should  be  tested  by  the  same  law  as  to  interest  and  usury 
that  applies  to  the  personal  obligation  which  It  secures. — Reporter. 
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From  Linn :    Reuben  P.  Boise,  Judge. 

The  plaintiff,  the  Pacific  States  Savings,  Loan  and  Building 
Association,  is  a  private  corporation,  organized  and  having  its 
principal  place  of  business  at  San  Francisco,  California.  On 
October  22,  1891,  the  defendant,  J.  L.  Hill,  made  written  ap- 
plication for  membership  in  the  company,  and  subscribed  for 
seventy  "  A ' '  shares  of  its  capital  stock.  On  the  twenty-fourth 
the  company  issued  its  certificate  for  the  desired  shares,  which 
was  accepted  with  the  conditions  attached  thereto,  viz.,  the 
shareholder  to  pay  sixty  cents  monthly  upon  each  share,  until 
matured  or  withdrawn,  to  the  treasurer  of  the  company  in  San 
Francisco,  provided,  however,  the  treasurer  might  appoint  a 
collecting  agent  to  receive  and  receipt  for  such  monthly  pay- 
ments. Whenever  the  monthly  payments  made  on  any  share,  to- 
gether with  the  profits,  amounted  to  $100,  such  share  should  be 
deemed  to  have  matured,  and  might  be  retired.  The  certificate 
bears  date  and  purports  to  have  been  executed  in  San  Fran- 
cisco. On  the  back  thereof  appears  an  assignment  of  sixty 
shares  of  the  stock  to  the  company  bearing  date  February  24, 
1892.  On  the  same  day  that  he  applied  for  membership,  he 
also  made  application  to  the  board  of  directors,  at  its  home 
office,  for  a  loan  of  $3,000  upon  his  bond  and  a  mortgage  to 
secure  the  same  on  realty  situated  in  Albany,  Oregon,  in 
making  which  he  represented  that  he  resided  at  that  place,  and 
proposed  using  the  money  "in  other  business,"  and  the  venue 
of  his  verification  is  laid  in  Linn  County,  Oregon.  Attached 
to  the  application  is  a  certificate  of  J.  L.  Cowan,  J.  P.  Gal- 
braith,  and  A.  O.  Archibald,  officers  and  directors  of  the  com- 
pany 's  local  board  at  Albany,  Oregon,  addressed  to  the  board 
of  directors  at  its  home  office,  recommending  the  loan.  The 
maximum  and  minimum  of  premiums  having  been  duly  fixed 
by  the  board  of  directors,  and  there  being  more  than  two  bid- 
ders for  the  loan,  and  Hill  being  the  highest  and  best  bidder, 
the  board,  by  a  resolution,  granted  his  application  December 
15,  1891,  whereby  it  was  resolved,  among  other  things,  "that 
there  be  paid  to  the  persons  hereinafter  named,  members  of 
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the  company,  on  account  of  applications  made  and  loans 
granted,  the  several  sums  set  opposite  their  names,  and  that 
the  president  and  secretary  of  the  company  execute  an  order 
on  the  California  Title,  Insurance  &  Trust  Company,  trustee, 
requiring  it  to  make  such  payments:  *  *  *  Wallace  H. 
Lee,  Albany,  Oregon,  $800 ;  Nicholas  Portman,  Sellwood,  Ore- 
gon, $800.  Application  for  loan  of  $3,500  to  Dr.  J.  L.  Hill, 
Albany,  Oregon,  was  considered  and  granted  for  $3,000." 

On  February  9,  1892,  Hill  put  in  a  written  bid  for  a  loan  of 
$3,000,  whereby  he  agreed  to  hold  sixty  shares  of  the  stock 
and  continue  payment  of  installments  thereon  until  maturity, 
or  the  loan  was  otherwise  paid,  and  also  to  pay  the  company  a 
bonus  of  thirty  shares  of  such  stock  as  a  consideration  for  the 
loan,  and  on  the  sixteenth  the  company  advanced  and  loaned 
to  Hill  the  sum  bid  for  upon  terms  and  conditions  stated  in 
the  bond  executed  by  him  and  wife  for  the  repayment  of  the 
same.    To  secure  the  bond,  Hill  and  wife  made,  executed,  and 
delivered  to  plaintiff  a  mortgage  upon  real  estate  in  Albany. 
Both  the  bond  and  mortgage  were  dated  and  executed,  and  the 
mortgage  acknowledged,  in  Linn  County,  Oregon.     The  con- 
ditions of  the  bond  are  that  Hill  shall  pay  to  the  company  at 
the  office  of  its  treasurer  in  the  City  of  San  Francisco,  on  or 
before  seven  years  from  date,  $3,000,  and  the  full  amount  of 
the  premium,  if  sixty  shares  have  matured  and  become  worth 
par,  or,  in  case  said  stock  has  not  matured,  then  so  much  of 
said  premium  as  may  have  been  earned  at  the  time  the  whole 
of  the  sum  advanced  is  repaid,  together  with  interest  thereon 
at  the  rate  of  six  per  cent,  per  annum  from  the  sixteenth  day 
of  February,  1892,  payable  monthly;  or  shall  pay  the  sum  of 
$36  on  the  second  Tuesday  of  each  month  as  and  for  the 
monthly  dues  on  sixty  shares,  the  further  sum  of  $15  per  month 
as  and  for  the  monthly  installments  of  interest  on  the  loan  at 
the  rate  of  six  per  cent,  per  annum,  and  all  fines  and  charges 
that  may  become  due  on  such  stock  until  fully  matured ;  then, 
and  in  either  case,  the  obligation  to  become  void,  otherwise  to 
be  and  remain  in  full  force  and  virtue;  provided,  however, 
that,  in  case  default  is  made  in  any  payment  stipulated  for. 
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the  whole  sum  advanced,  together  with  such  proportion  of  the 
premium  as  has  been  earned,  shall,  at  the  election  of  the  com- 
pany, without  notice,  become  due  and  payable,  and  the  whole, 
less  the  withdrawal  value  of  the  sixty  shares  of  capital  stock, 
may  be  enforced  and  recovered,  together  with  accrued  interest, 
fines,  and  charges.  There  is  a  further  stipulation  that  the 
whole  of  the  premium  shall  be  deemed  to  have  been  earned, 
due,  and  payable  whenever  the  sixty  shares  of  stock  shall  have 
matured,  and  one  seventh  of  such  premium  shall  be  deemed 
to  have  been  earned  each  year  or  fraction  thereof  elapsing 
after  the  date  of  the  bond.  The  mortgage  contains  some  addi- 
tional stipulations,  but  default  is  dependent  upon  the  con- 
ditions of  the  bond.  The  by-laws  of  the  company  provide, 
inter  alia,  that  the  stock  shall  be  payable  in  monthly  install- 
ments of  fifty-two  cents,  and  an  expense  fee  of  eight  cents  per 
share;  that  all  members  making  applications  for  loans  may 
have  the  privilege  of  offering  premiums  therefor  within  cer- 
tain limits,  the  maximum  and  minimum  to  be  fixed  by  the 
board  of  directors,  and  that  in  localities  where  not  less  than 
one  hundred  shares  have  been  subscribed,  and  first  payment 
made,  a  local  board,  consisting  of  not  less  than  five  members, 
each  holding  not  less  than  ten  shares,  may  be  nominated  by  the 
agent  of  the  company,  and  appointed  by  the  board  of  directors, 
the  duties  of  the  members  of  the  local  board  being  to  promote 
the  increase  of  membership,  urge  the  prompt  payment  of  in- 
stallments, and  advise  the  board  of  directors  in  relation  to 
loans  in  their  locality. 

This  suit  was  instituted  October  9,  1899,  to  foreclose  the 
mortgage.  The  complaint  sets  out  all  the  facts,  stipulations, 
and  obligations  hereinbefore  stated  and  recounted,  and  it  is 
further  alleged  that  the  monthly  payments  on  said  sixty  shares 
of  stock  agreed  to  be  made  by  the  defendants,  from  and  inclu- 
sive of  the  second  Tuesday  of  November,  1891,  to  the  second 
Tuesday  of  August,  1899,  amount  to  the  sum  of  $3,348,  of 
which  $3,132  has  been  paid,  leaving  due  from  defendants  to 
plaintiff  $216,  as  and  for  the  monthly  dues  on  sixty  shares  of 
stock ;  that  of  the  said  $3,132  paid,  $1,566  was  paid  to  plain- 
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tiff  in  accordance  with  the  bid  for  the  loan,  and,  with  the 
knowledge  and  consent  of  the  defendants,  applied  to  the  pay- 
ment of  the  monthly  dues  on  the  thirty  shares  of  stock  so  bid 
as  a  premium,  and  $1,566  to  the  payment  of  the  monthly  dues 
of  the  said  thirty  shares  of  stock  so  pledged  with  plaintiff  for 
the  payment  of  said  loan ;  that  the  monthly  installments  of  in- 
terest on  said  loan  at  the  rate  of  six  per  cent  per  annum  up  to 
the  second  Tuesday  of  August,  1899,  amount  to  $1,350,  of 
which  sum  $1,260  has  been  paid,  leaving  due  the  sum  of  $90 
on  monthly  installments  of  interest  on  the  loan ;  that  the  said 
thirty  shares  of  stock  pledged  for  the  payment  of  such  loan 
are  not  fully  paid  in,  nor  have  they  become  worth  par,  or  any 
greater  sum  than  $82.50  per  share.  The  prayer  is  for  a  decree 
awarding  to  plaintiff  the  sum  of  $3,306,  less  $2,475,  the  present 
value  of  the  shares  pledged,  and  attorney's  fees  and  costs. 
There  was  a  demurrer  to  the  complaint,  which  resulted  in  a 
dismissal  of  the  suit,  and  plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Messrs.  G.  W.  Allen,  and  George  W.  Wright  to  this  effect : 

The  plaintiff  corporation  is  not  included  in  the  list  men- 
tioned in  Sections  3276  and  3277  of  Hill's  Ann.  Laws:  Ore- 
yon  &  Wash.  L.  &  Invest.  Co.  v.  Rathburn,  5  Sawy.  32 ;  New 
Eng.  Mtg.  Sec.  Co.  v.  Vader,  28  Fed.  265 ;  Singer  Mfg.  Co.  v. 
Graham,  8  Or.  17,  21. 

The  law  of  the  place  of  performance  of  a  contract  determines 
its  validity,  as  well  as  the  question  of  usury :  Tiedman,  Com. 
Paper,  §  506 ;  Rorer,  Interstate  Law,  p.  69 ;  Hubble  v.  Morris- 
toivn  L.  Improv.  Co.  95  Tenn.  590  (32  S.  W.  965) ;  Ware  v. 
Bankers  L.  &  Invest.  Co.  95  Va.  680  (29  S.  E.  745,  64  Am.  St. 
Rep.  826) ;  National  Mut.  B.  db  L.  Assoc,  v.  Ashworth,  91  Va. 
706  (22  S.  E.  521) ;  Tobin  v.  McNab,  53  S.  C.  73  (30  S.  E. 
827) ;  United  States  S.  &  L.  Co.  v.  Miller,  47  S.  W.  17;  Bige- 
low  v.  Burnham,  83  Iowa,  120  (32  Am.  St.  Rep.  294,  49  N.  W. 
104) ;  Peck  v.  Mayo,  14  Vt.  33  (39  Am.  Dec.  205) ;  Healy  v. 
Gorman,  15  N.  J.  Law,  328 ;  Arnold  v.  Potter,  22  Iowa,  194 ; 
McAllister  v.  Smith,  17  111.  328  (65  Am.  Dec.  651) ;  Butter  v. 
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Edgerton,  15  Ind.  15;  Oregon  &  Wash.  Invest.  Co.  v.  Bath- 
burn,  5  Sawy.  35 ;  Eollis  v.  Covenant  B.  &  L.  Assoc.  104  Ga. 
318  (31  S.  E.  215) ;  Parker  v.  Association,  46  Ga.  166;  Butler 
v.  Investment  Co.  94  Ga.  562;  Reeve  v.  Ladies'  Bldg.  Assoc. 
56  Ark.  335-377  (19  S.  W.  917,  18  L.  R.  A.  129). 

Again,  a  loan  of  the  nature  of  the  one  from  appellant  to 
respondent  is  not  usurious  because  the  payments  were  made 
upon  the  stock  debt  and  not  upon  the  loan :  Building  &  Loan 
Assoc,  of  Dakota  v.  Price,  169  U.  S.  45  (18  Sup.  Ct.  251) ; 
Richard  v.  Southern  B.  &  L.  Assoc.  49  La.  An.  481  (21  South. 
643) ;  Towle  v.  American  B.  L.  &  Invest.  Soc.  61  Fed.  446; 
Strohm  v.  Franklin  Sav.  Fund  &  L.  Assoc.  115  Pa.  St.  273 ; 
Reeves  v.  Ladies9  Bldg.  Assoc.  56  Ark.  335  (18  S.  W.  917, 
18  L.  R.  A.  129) ;  American  Homestead  Co.  v.  Linigan, 
46  La.  An.  1118  (15  South.  369) ;  Pattison  v.  Albany  B.  &  L. 
Assoc.  63  Ga.  373;  Delano  v.  Wild,  6  Allen,  1  (80  Am.  Dec. 
605) ;  Shannon  v.  Dunn,  43  N.  H.  194;  Hammerslough  v.  B.  L. 
&  Sav.  Assoc.  79  Mo.  80 ;  Clarksville  B.  &  L.  Assoc,  v.  Steph- 
ens, 26  N.  J.  Eq.  351 ;  Cason  v.  Seldner,  77  Va.  297 ;  Pioneer, 
etc.  Loan  Co.  v.  Cannon,  96  Tenn.  599  (54  Am.  St.  Rep.  858) ; 
Sullivan  v.  Jackson  B.  &  L.  Assoc.  70  Miss.  94;  State  v.  Horn- 
backer,  42  N.  J.  Law,  635;  Watkins  v.  Workingmen's  B. 
Assoc.  97  Pa.  St.  514;  New  Jersey  B.  &  L.  Invest.  Co.  v.  Bach- 
elor, 5  N.  J.  Eq.  600 ;  Thornton  &  Blackledge,  B.  &  L.  Assoc. 
§  237 ;  Montgomery  B.  &  L.  Assoc,  v.  Robinson,  69  Ala.  413 ; 
Shannon  v.  Dunn,  43  N.  H.  194;  Winget  v.  Quincy  B.  & 
Homestead  Assoc.  128  111.  67;  Central  B.  &  L.  Assoc,  v.  Lamp- 
son,  60  Minn.  422 ;  Concordia  S.  &  Aid  Assoc,  v.  Read,  93  N. 
Y.  474;  Payne  v.  Freer  et  al.  91  N.  Y.  43  (43  Am.  Rep.  640) ; 
Holmes  v.  Smythe,  100  111.  420 ;  Freeman  v.  Ottawa  B.  Assoc. 
114  111.  182;  Red  Bank  Mut.  B.  &  L.  Assoc,  v.  Patterson,  27  N. 
J.  Eq.  223 ;  Bosworth  v.  Sumpter  R.  E.  Co.  100  Ga.  60 ;  Living- 
ston L.  &  B.  Assoc,  v.  Drummond,  49  Neb.  200 ;  Equitable  B. 
&  L.  Assoc,  v.  Vance,  49  S.  C.  402  (27  S.  E.  274,  29  S.  E.  204) ; 
McLaughlin  v.  Citizen's  B.  L.  &  Sav.  Assoc.  62  Ind.  264. 

The  following  authorities  also  support  appellant's  view  of 
the  law  that  the  contract  sued  on  is  not  an  Oregon  contract : 
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Thornton  &  Blackledge,  B.  &  L.  Assoc.  §  280 ;  National  Mui. 
B.  &  L.  Assoc,  v.  Ashworth,  91  Va.  706  (22  S.  E.  521) ;  Inter- 
state  S.  &  L.  Assoc,  v.  Knapp,  20  Wash.  225 ;  Pioneer,  etc.  L. 
Co.  v.  Cannon,  96  Tenn.  599  (54  Am.  St  Rep.  858) ;  Bennett 
v.  Eastern  B.  &  L.  Assoc.  117  Pa.  St.  233  (55  Am.  St.  Rep. 
723);  Equitable  B.  &  L.  Assoc,  v.  Hoffman,  50  S.  E.  303; 
Freeie  v.  Fidelity  Bldg.  Union,  166  111.  128  (57  Am.  St.  Rep. 
123) ;  Farmers9  &  Mech.  Sav.  Co.  v.  Bazon,  67  Ark.  252  (54 
S.  W.  339) ;  Equitable  B.  &  L.  Assoc,  v.  Vance,  49  S.  C.  402 
(27  S.  E.  274,  29  S.  E.  204) ;  Association  v.  Besford,  88  Fed.  7 ; 
Pritchard  v.  Norton,  106  U.  S.  124  (1  Sup.  Ot.  102) ;  Coglan 
v.  South  Carolina  R.  Co.  142  U.  S.  101  (12  Sup.  Ct.  150); 
Allen  v.  Hirsch,  8  Or.  412,  421 ;  Crawford  v.  Linn  County,  11 
Or.  482,  500 ;  International  B.  &  L.  Assoc,  v.  Wall,  153  Ind. 
554  (55  N.  E.  431) ;  Southern  B.  &  L.  Assoc,  v.  Rector,  98 
Fed.  171-2-3;  Security  Sav.  &  L.  Assoc,  v.  Elbert,  153  Ind. 
198  (54  N.  E.  753) ;  Vermont  L.  &  Tr.  Co.  v.  Whithed,  2  N. 
Dak.  82-92-100  (49  N.  W.  318) ;  Andruss  v.  People's  B.  L.  & 
S.  Assoc.  94  Fed.  575  (36  C.  C.  A.  343). 

There  is  no  force  in  the  contention  that  the  mortgage  is  a 
local  contract  and  cannot  be  affected  by  the  laws  of  California 
or  the  law  of  the  place  of  payment  of  the  note  which  the  mort- 
gage secures.  While  it  is  true  that  the  mortgage  must  be  en- 
forced by  the  method  provided  by  the  Oregon  law  it  is  neither 
good  law  nor  sound  reasoning  to  insist  that  the  mortgage  given 
to  secure  the  note  cannot  be  enforced  when  tha  note  itself  is 
valid:  Pritchard  v.  Norton,  106  U.  S.  129  (1  Sup.  Ct.  102) ; 
Latham  v.  Washington,  77  N.  C.  145 ;  Dygert  v.  Vermotit  L.  & 
T.  Co.  94  Fed.  913. 

As  the  amended  complaint  shows  upon  its  face  that  the 
stock  subscribed  for  by  Hill  has  not  become  worth  par,  it  can- 
not be  claimed  on  a  general  demurrer  that  Hill  has  paid  off  his 
obligation  to  the  company,  for  his  contract  was  that  he  would 
pay  monthly  dues  on  his  stock  until  it  should  become  worth 
$100  per  share  or  to  be  otherwise  paid :  Towle  v.  American  B. 
L.  &  Invest.  Soc.  61  Fed.  446;  Strohen  v.  Franklin  Sav.  F.  cf* 
L.  Assoc.  115  Pa.  St.  273  (8  Atl.  343) ;  Reeve  v.  Ladies'  B. 
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Assoc.  56  Ark.  335-337  (18  L.  E.  A.  129,  19  S.  W.  917) ;  Peo- 
ple's B.  &  L.  Assoc,  v.  Furey,  47  N.  J.  Eq.  410-413;  State  of 
Washington  B.  &  L.  Assoc,  v.  Hombacker,  42  N.  J.  Law,  635- 
638 ;  Endlich,  Bldg.  Assoc.  §§  452-456 ;  Thornton  &  Blackledge, 
B.  &  L.  Assoc.  §  162. 

For  respondent  there  was  an  oral  argument  by  Messrs.  N. 
M.  Newport,  and  Henry  H.  Hewitt,  with  a  brief  over  the 
names  of  Weatherford  &  Wyatt,  Hewitt  &  Sox,  and  Cannon 
&  Newport,  to  this  effect : 

The  contract  set  out  in  the  complaint  is  to  be  enforced  under 
.the  laws  of  Oregon,  and  therefore  the  question  as  to  whether 
or  not  the  contract  is  usurious  must  be  determined  by  the  laws 
of  Oregon:  Harman  v.  Hart  (Tenn.),  53  S.  W.  310;  People's 
B.  L.  &  Sav.  Assoc,  v.  Kidder,  9  Kan.  App.  385  (58  Pac.  798) ; 
Fidelity  Sav.  Assoc,  v.  Shea  (Idaho),  55  Pac.  1022,  1025; 
Building  &  L.  Assoc,  of  Dakota  v.  Oriffin,  90  Tex.  480  (39  S. 
W.  656) ;  Meroney  v.  Atlanta  B.  &  L.  Assoc.  116  N.  C.  882 
(47  Am.  St.  Rep.  841,  21  S.  E.  924) ;  Bank  of  Ogden  v.  David- 
son,  18  Or.  57,  70  (22  Pac.  517) ;  Vermont  L.  &  T.  Co.  v.  Hoff- 
man, 37  L.  R.  A.  509  (49  Pac.  314,  319). 

Where  a  borrower  subscribed  for  stock  in  a  loan  association 
merely  to  obtain  a  loan  and  is  required  to  make  monthly  pay- 
ments upon  such  shares,  and  by  the  terms  of  the  contract  the 
maturity  of  the  shares  extinguishes  the  debt  and  cancels  the 
stock,  the  borrower  is  a  stockholder  in  fiction  and  not  in  fact, 
and  the  actual  relation  between  the  parties  is  only  that  of 
creditor  and  debtor,  and  the  transaction  is  purely  one  of  bor- 
rowing and  lending:  Herbert  v.  Kenton,  B.  &  S.  Assoc.  74 
Ky.  (11  Bush)  296;  Gordon  v.  Assoc.  75  Ky.  (12  Bush)  110 
(23  Am.  St.  Rep.  713) ;  Henderson  B.  &  L.  Assoc,  v.  Johnson, 
88  Ky.  191  (10  S.  W.  787) ;  Southern  B.  &  L.  Assoc,  v.  Harris, 
98  Ky.  41  (32  S.  W.  261,  3  L.  R.  A.  289) ;  United  States  Sav. 
&  L.  Assoc,  v.  Scott.  98  Ky.  695  (34  S.  W.  235) ;  Simpson  v. 
Kentucky  Citizen's  B.  &  L.  Assoc.  101  Ky.  496  (41  S.  W.  570) ; 
Fidelity  Sav.  Assoc,  v.  Shea  (Idaho),  55  Pac.  1022;  Hale  v. 
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Stenger,  22  Wash.  699  (61  Pac.  156) ;  Meroney  v.  Atlanta  B. 
*  L.  Assoc.  116  N.  C.  882  (21  S.  E.  924,  47  Am.  St.  Rep.  841) ; 
People's  B.  L.  &  Sav.  Assoc,  v.  Kidder,  9  Kan.  App.  385  (58 
Pac.  798). 

Payments  made  to  a  building  and  loan  association  in  excess 
of  the  rate  allowed  by  law  upon  a  loan  are  usurious :  Southern 
B.  &  L.  Assoc,  v.  Atkinson,  20  Tex.  Civ.  App.  516  (50  S.  W. 
170) ;  People's  B.  L.  &  S.  Assoc,  v.  Keller,  20  Tex.  Civ.  App. 
616  (50  S.  W.  183) ;  International  B.  &  L.  Assoc,  v.  Biering, 
86  Tex.  476  (25  S.  W.  622) ;  James  v.  James,  Trustee,  21  Ky. 
Law  Rep.  1401  (55  S.  W.  193) ;  Stevens  v.  Home  Sav.  &  L. 
Assoc.  (Idaho),  51  Pac.  779,  986;  People's  B.  &  L.  Assoc,  v, 
Kidder,  9  Kan.  App.  385  (58  Pac.  798) ;  National  B.  &  L. 
Assoc,  v.  Gallagher,  21  Ky.  Law  Rep.  1140  (54  S.  W.  209) ; 
Fidelity  Sav.  Assoc,  v.  Shea  (Idaho),  55  Pac.  1022;  McCau- 
ley  v.  Workman's  B.  &  L.  Assoc.  97  Tenn.  421  (35  L.  R.  A. 
244,  56  Am.  St.  Rep.  813,  37  S.  W.  212) ;  Building  &  L.  Assoc, 
of  Dakota  v.  Griffin,  90  Tex.  480  (39  S.  W.  656) ;  Meroney  v. 
Atlanta  B.  &  L.  Assoc.  116  N.  C.  882  (21  S.  E.  924,  47  Am.  St. 
Rep.  841) ;  Budding  &  L.  Assoc,  of  Dakota  v.  Walker,  59  Neb. 
456  (81  N.  W.  308) ;  Interstate  S.  &  L.  Assoc,  v.  S trine,  58 
Neb.  133  (78  N.  W.  377) ;  Matthews  v.  Interstate  B.  &  L. 
Assoc.  50  S.  W.  604;  Milnor  v.  People's  B.  &  L.  Assoc.  (Ky.) 
48  S.  W.  732;  People's  B.  &  L.  Assoc,  v.  Rising  (Tex.  Civ. 
App.)  34  S.  W.  148;  Rhodes  v.  Missouri  S.  &  L.  Co.  173  111. 
621;  Hollowell  v.  Southern  B.  &  L.  Assoc.  120  N.  C.  286  (26 
S.  E.  781) ;  Smith  v.  Old  Dom.  B.  &  L.  Assoc  119  N.  C.  249  (26 
S.  E.  40;  Herbert  v.  Kenton  B.  &  S.  Assoc.  74  Ky.  (11  Bush) 
296;  Henderson  B.  &  L.  Assoc,  v.  Johnson,  88  Ky.  191  (3  L. 
R.  A.  289,  10  S.  W.  787) ;  Waverly  Mut.  L.  &  B.  Assoc,  v. 
Buck,  64  Md.  338  (1  Atl.  561) ;  Mechanics  &  Farmers'  B.  & 
L.  Assoc,  v.  Dorsey,  15  S.  C.  462 ;  Martin  v.  Nashville  B.  Assoc. 
42  Tenn.  (2  Cold.)  418. 

The  contract  is  unconscionable  and  for  that  reason  the  court 
will  not  enforce  it  according  to  the  construction  contended  for 
by  appellant:  Mills  v.  Salisbury  B.  &  L.  Assoc.  75  N.  C.  292; 
Southern  B.  &  L.  Assoc,  v.  Harris,  98  Ky.  41  (32  S.  W.  261) ; 
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Randall  v.  National  B.  L.  &  P.  Union,  43  Neb.  876  (62  N.  W. 
252) ;  Rowland  v.  Old  Dominion  B.  &  L.  Assoc.  116  N.  C.  877 
(22  S.  E.  8). 

The  contract  set  out  in  the  complaint  shows  a  scheme  to 
avoid  the  usuary  laws  of  the  state:  Cotton  States  B.  Co.  v. 
ReUy,  50  S.  W.  961 ;  Howells  v.  Pacific  States  S.  L.  &  B.  Co. 

21  Utah,  45  (81  Am.  St.  Rep.  659,  60  Pac.  1025) ;  Meroney  v. 
Atlanta  B.  &  L.  Assoc.  116  N.  C.  882  (21  S.  E.  924,  47  Am. 
St.  Rep.  841). 

The  statute  of  1891,  p.  131,  contemplates  bidding  in  order 
to  establish  a  right  to  a  preference  in  obtaining  a  loan.  There- 
fore a  loan  made  under  a  by-law  that  fixes  a  minimum  pre- 
mium is  usurious,  as  such  by-law  curtails  the  freedom  of  the 
bidder  and  is  not  permissible  under  the  statutes :  McCavley  v. 
Workingmen's  B.  &  S.  Assoc.  97  Tenn.  421  (37  S.  W.  212,  35 
L.  R.  A.  244,  56  Am.  St.  Rep.  813) ;  Bates  v.  People's  S.  & 
L.  Assoc.  42  Ohio  St.  655 ;  State  v.  Greenville  B.  &  L.  Assoc. 
29  Ohio  St.  92 ;  Stiles'  Appeal,  95  Pa.  St.  122 ;  Post  v.  Mechan- 
ics9 B.  &  L.  Assoc.  97  Tenn.  408  (37  S.  W.  216,  34  L.  R.  A. 
201). 

The  contract  being  one  of  loan,  in  a  procedure  to  foreclose 
the  mortgage  by  which  the  loan  is  secured  the  borrower  is 
entitled  to  credit  for  all  payments  made  whether  characterized 
as  premium,  dues,  interest,  fines,  or  otherwise,  and  to  have  the 
account  adjusted  on  the  principle  of  partial  payments :  Safety 
B.  &  L.  Co.  v.  Ecklar  (Ky.),  50  S.  W.  50;  Graham  v.  House- 
building &  L.  Assoc.  (Tenn.)  52  S.  W.  1011;  Stevens  v.  Home 
Sav.  &  L.  Assoc.  (Idaho)  51  Pac.  986;  People's  B.  &  L.  Assoc. 
v.  Kidder,  9  Kan.  App.  385  (58  Pac.  798) ;  Hale  v.  Stenger, 

22  Wash.  699  (61  Pac.  156) ;  North  Texas  S.  &  B.  Assoc,  v. 
Hay,  23  Tex.  Civ.  App.  98  (56  S.  W.  580) ;  Sawtelle  v.  North 
Amer.  S.  L.  &  Co.  14  Utah,  443  (48  Pac.  211) ;  People's  B.  L. 
&  S.  Assoc,  v.  Fowble,  17  Utah,  122  (53  Pac.  999) ;  Hale  v. 
Thomas,  20  Utah,  426  (59  Pac.  241) ;  Brown  v.  Archer,  62  Mo. 
App.  277 ;  Houser  v.  Herman  B.  Assoc.  41  Pa.  St.  478 ;  Dow- 
ell  v.  Safety  B.  &  L.  Co.  21  Ky.  Law  Rep.  1267  (54  S.  W.  845). 

40  OR.— 19. 
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When  the  complaint  shows  that  the  cause  of  action  is  based 
upon  a  usurious  contract  the  principal  of  which  has  been  fully 
paid,  a  general  demurrer  to  such  complaint  should  be  sus- 
tained: Stevens  v.  Home  Sav.  &  L  Assoc.  (Idaho)  51  Pac. 
779;  Interstate  S.  <fc  L.  Assoc,  v.  Cairns,  16  Wash.  215  (47 
Pac.  509). 

Mr.  Justice  Wolverton,  after  stating  the  facta  in  the  fore- 
going terms,  delivered  the  opinion  of  the  court. 

1.  It  will  be  noted  that  these  transactions  of  which  the  com- 
plaint speaks  were  had,  and  the  loan  consummated,  before  the 
passage  of  the  act  of  1895,  regulating  the  incorporation  and 
business  of  building  and  loan  and  savings  and  loan  associa- 
tions doing  a  general  business,  and  it  is  claimed  that  the  loan 
was  lawfully  negotiated,  although  the  company  had  not  at  the 
time  executed  and  acknowledged  a  power  of  attorney,  appoint- 
ing a  citizen  and  resident  of  the  state  as  its  attorney,  with 
authority  to  accept,  and  upon  whom  lawful  service  may  be 
made  of,  writs  and  process  necessary  to  give  jurisdiction  of 
the  incorporation  to  any  of  the  courts  of  the  state,  as  pre- 
scribed by  Hill's  Ann.  Laws,  §§  3276,  3277.  To  overcome  this 
position,  it  is  maintained,  upon  the  other  side,  that  the  plaintiff 
is  a  banking  concern.  We  do  not  think  enough  appears  by 
the  record  by  which  it  can  be  so  classified.  It  is,  rather,  to  be 
denominated  a  loan  company  or  association,  and  not  such  an 
institution  as  comes  within  the  purview  of  the  statute  cited: 
Singer  Mfg.  Co.  v.  Graham,  8  Or.  17  (34  Am.  Rep.  572) ;  Com- 
mercial  Bank  v.  Sherman,  28  Or.  573  (43  Pac.  658,  52  Am.  St. 
Rep.  811) ;  Oregon  &  Wash.  Invest.  Co.  v.  Rathburn,  5  Sawy. 
32  (Fed.  Cas.  No.  10,555).  It  was,  therefore,  lawful,  without 
the  observance  of  the  conditions  there  prescribed,  for  it  to  do 
or  transact  business  in  this  state.  It  must  be  conceded  that 
it  is  beyond  the  power  of  the  legislature,  by  retrospective 
act,  to  impair,  in  any  degree,  the  obligations  of  a  contract; 
nor  are  we  advised  of  any  provision  of  the  act  of  1895  that  im- 
pinges upon  this  principle.    Apparently,  the  act  was  drafted 
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with  a  view  to  avoid  such  a  contingency,  as  witness  the  decla- 
rations of  section  7  relating  to  usury. 

2.  Plaintiff  insists  that  it  is  a  legitimate  building  and  loan 
or  savings  and  loan  association,  organized  and  operating  under 
the  special  plan  or  system  that  characterizes  those  peculiar 
organizations  or  associations.  But,  to  show  that  it  is  not,  we 
will  advert  to  one  feature  of  its  plan  of  operation.  It  requires 
a  bidding  to  fix  the  amount  of  the  premium,  which,  no  doubt, 
is  legitimate.  But  it  exacts  of  the  purchaser  of  the  loan,  or  the 
borrower,  that  he  bid  a  certain  amount  of  his  stock  (in  this 
case,  fifty  per  cent. ) ,  which  is  to  be  assigned  to  the  company, 
and  henceforth  to  become  its  property,  the  borrower  being  re- 
quired, notwithstanding,  to  pay  the  monthly  dues  or  premium 
upon  the  assigned  stock  until  it  is  matured,  which  must,  from 
the  nature  of  the  obligation,  be  to  the  time  of  the  maturity  of 
his  own  stock,  when  the  loan  is  extinguished,— that  is,  the  full 
time  the  loan  remains  unpaid  in  any  part  Note  its  present 
operation.  Defendant  assigned  to  plaintiff  thirty  of  his  sixty 
shares  of  capital  stock  absolutely,  as  a  premium  bid  in  con- 
sideration of  obtaining  the  loan  of  $3,000,  and  pledged  the 
balance  of  thirty  shares  as  security  for  its  payment.  He  was 
required  to  pay  sixty  cents  per  month  denominated  "dues" 
to  the  company,  not  only  upon  the  thirty  shares  pledged,  but 
also  upon  the  thirty  assigned  to  the  company  absolutely,  being 
$36  per  month ;  but  only  one  half,  or  $18  per  month,  went  to 
the  reduction  or  the  extinguishment  of  his  loan,  or  was  availa- 
ble to  him  for  the  accumulation  of  profits  in  the  concern,  the 
other  half  being  a  sheer  contribution  to  the  company.  Aside 
from  this,  defendant  was  required  to  pay  six  per  cent,  on  the 
amount  of  the  loan,  or  $15  per  month,  as  interest.  The  result 
is  that  defendant  was  paying  to  the  company  $18  per  month, 
aside  from  the  $15  called  interest,  that  is,  $33  per  month,  or 
13.20  per  cent.,  for  the  use  of  the  $3,000  advanced ;  so  that 
ultimately  the  defendant  paid  in  monthly  installments  to- 
wards said  loan,  during  the  time  from  November,  1891,  to 
August,  1899,  the  sum  of  $4,392,  and  yet  plaintiff  insists  that 
the  obligation  is  not  discharged  by  $831,  leaving  nearly  a  third 
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of  it  for  which  a  decree  is  demanded.  The  scheme  is  a  vicious 
one,  and  foreign  to  the  operations  of  a  legitimate  building  and 
loan  or  savings  and  loan  association,  and  falls  within  the  de- 
nunciation of  this  court :  Washington  Invest.  Assoc,  v.  Stan- 
ley, 38  Or.  319  (84  Am.  St.  Rep.  793,  63  Pac.  489) ;  Western 
Sav.  Co.  v.  Houston,  38  Or.  377  ( 14  Am.  &  Eng.  Corp.  Cas.  N. 
S.  710,  84  Am.  St.  Rep.  808,  65  Pac.  611).  The  pretended 
measure  adopted  for  the  bidding  of  a  premium,  and  the  regu- 
lation for  the  payment  of  dues  on  the  stock  assigned  to  the 
company  therefor,  is  a  subtle  method  for  collecting  interest  by 
another  name,  and  constitutes  a  shift  or  device  for  the  cover 
of  usury.  This  renders  the  transaction  a  loan  merely,  and  the 
payments  made,  under  whatsoever  denomination,  should  go 
to  its  extinguishment,  along  with  the  interest  reserved,  under 
the  holding  in  Western  Sav.  Co.  v.  Houston,  38  Or.  377  (84 
Am.  St.  Rep.  808,  65  Pac.  611,  14  Am.  &  Eng.  Corp.  Cas.  N. 
S.  710).  These  payments  are  more  than  sufficient  to  discharge 
the  same  in  full,  unless  it  be  true,  as  contended  by  plaintiff, 
that,  the  contract  being  for  money  payable  in  the  State  of 
California,  it  is  solvable  by  the  laws  of  that  state,  where  par- 
ties are  permitted  to  contract  for  any  rate  of  interest  they 
may  desire. 

3.  It  is  sound  doctrine,  no  doubt,  that  a  contract  for  the 
payment  of  money  entered  into  bona  fide  in  one  place,  and 
made  payable  in  another,  is  to  be  construed,  governed,  and  en- 
forced according  to  the  laws  of  the  state  or  country  where 
payable.  But  it  is  without  application  where  there  is  a  pur- 
pose manifest  to  avoid  the  laws  of  usury.  Mr.  Chief  Justice 
Taney,  in  a  discussion  of  the  subject,  in  Andrews  v.  Pond,  38 
U.  S.  (13  Pet.)  65,  78,  says:  "The  general  principle  in  rela- 
tion to  contracts  made  in  one  place,  to  be  executed  in  another, 
is  well  settled.  They  are  to  be  governed  by  the  law  of  the 
place  of  performance ;  and  if  the  interest  allowed  by  the  laws 
of  the  place  of  performance  is  higher  than  that  permitted  at 
the  place  of  contract,  the  parties  may  stipulate  for  the  higher 
interest,  without  incurring  the  penalties  of  usury;  but," 
continues  the  eminent  jurist  in  another  paragraph,  "the  same 
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rule  cannot  be  applied  to  contracts  forbidden  by  its  (the  place 
of  contract)  laws,  and  designed  to  evade  them.  In  such  cases, 
the  legal  consequences  of  such  an  agreement  must  be  decided 
by  the  law  of  the  place  where  the  contract  was  made.  If  void 
there,  it  is  void  everywhere.' '  So,  in  Miller  v.  Tiffany,  68  U. 
S.  (1  Wall.)  298,  310,  Mr.  Justice  Swayne,  after  stating  the 
general  rule  and  observing  that  the  converse  is  also  true,  says : 
"  These  rules  are  subject  to  the  qualification  that  the  parties 
acted  in  good  faith,  and  that  the  form  of  the  transaction  is  not 
adopted  to  disguise  its  real  character.  The  validity  of  the 
contract  is  determined  by  the  law  of  the  place  where  it  is  en- 
tered into.,,  And  in  Be  Wolf  v.  Johnson,  23  U.  S.  (10  Wheat.) 
367,  it  was  held  that  the  lex  loci  contractus  must  govern  in  a 
question  of  usury.  See,  also,  Holmes  v.  Manning  (Mass.),  19 
X.  E.  25.  Usury  is  a  moral  taint  wherever  it  exists,  and  no 
subterfuge  should  be  permitted  to  conceal  it  from  the  eyes  of 
the  law.  This,  it  is  said,  is  the  substance  of  all  the  cases.  As  a 
principle  of  international  jurisprudence,  no  state  is  bound  or 
ought  to  enforce  or  hold  valid  in  its  courts  of  justice  any  con- 
tract which  is  injurious  to  its  public  rights,  offends  its  morals, 
contravenes  its  policy,  or  violates  a  public  law:  Dickinson 
v.  Edwards,  77  N.  Y.  573,  576  (33  Am.  Rep.  671) ;  2  Kent, 
Comm.  p.  458;  Varnumv.  Camp,  13  N.  J.  Law,  326  (25  Am. 
Dec.  476).  It  is  scarcely  controverted  that  plaintiff  was  doing 
business  in  this  state.  Indeed  the  fact  is  apparent  from  the 
minutes  of  plaintiff's  board  of  directors,  set  out  in  the  com- 
plaint, showing  that  loans  were  negotiated  with  persons  resi- 
dent within  the  state  other  than  the  defendant.  Besides,  plain- 
tiff had  a  local  advisory  board,  composed  of  its  stockholders 
and  members,  and  an  agent  in  Albany,  so  that  beyond  question 
it  was  transacting  business  here,  and  was  subject  to  the  ob- 
servance of  the  public  laws  and  policy  of  the  state,  as  much  as 
any  citizen  thereof.  Certainly,  international  or  interstate 
comity  does  not  go  so  far  as  to  require  the  enforcement  of  a 
contract  in  favor  of  a  nonresident  doing  business  here  that  the 
courts  of  the  state  would  not  enforce  in  favor  of  one  of  its  own 
citizens. 
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Now  we  have  seen  that  the  plaintiff,  although  pretending  to 
be  operating  as  a  building  and  loan  association,  had  adopted 
a  plan  or  scheme  not  in  accord  with  the  true  principles  and 
purposes  of  that  character  of  associations,  with  the  manifest 
design  of  collecting  interest  by  another  name,  and  by  decep- 
tion to  induce  the  payment  of  an  unusual  and  unlawful  rate. 
It  is  also  manifest  that  the  defendant  Hill  applied  to  become  a 
member  of  the  company,  not  that  he  especially  desired  to  be  a 
member  and  stockholder  thereof,  but  solely  for  the  purpose  of 
obtaining  a  loan  under  the  conditions  offered.  So  it  is  per- 
fectly reasonable  and  altogether  natural  to  conclude  that  the 
stipulation  for  payment  in  San  Francisco  was  introduced  into 
the  contract  to  avoid  the  usury  laws  of  this  state.  A  contract 
of  the  kind  consummated  with  such  a  purpose,  is  an  evasion  of 
our  laws,  and  contrary  to  the  declared  policy  of  the  state,  and 
cannot  receive  the  sanction  of  this  court.  But,  aside  from  this, 
there  is  very  little  to  distinguish  the  case  from  that  of  Wash- 
ington Invest.  Assoc,  v.  Stanley,  38  Or.  319  (84  Am.  St.  Rep. 
793,  63  Pac.  489).  There  the  association  had  conformed  to  the 
act  of  1895,  and  appointed  a  resident  attorney,  become  duly 
Licensed  to  contract  business  in  the  state,  and  had  a  solicitor 
residing  where  the  loan  was  negotiated.  In  the  present  case, 
the  plaintiff  was  transacting  business  here,  as  it  had  a  right  to 
do,  but  it  had  an  agent  and  local  board  here  composed  of  its 
resident  members,  appointed  under  the  by-laws  and  usages  of 
the  association,  whose  functions  it  was  to  promote  the  member- 
ship thereof,  and  approve  its  loans.  The  bond  and  mortgage 
were  executed  by  citizens  of  the  state,  realty  situated  within 
the  state  was  hypothecated  as  security,  and  the  money  used  in 
business  here ;  so  we  must  conclude  that,  notwithstanding  the 
express  stipulation  that  the  bond  was  payable  in  San  Fran- 
cisco, the  contract  is  solvable  by  the  laws  of  this  jurisdiction. 
We  have  not  overlooked  the  cases  of  Bedford  v.  Eastern  Bldg. 
&  L.  Assoc.  181  U.  S.  227  (21  Sup.  Ct.  597),  and  Dygert  v. 
Vermont  L.  &  Trust  Co.  37  C.  C.  A.  389  (94  Fed.  913),  but  in 
each  of  these  cases  the  bona  fides  of  the  transaction  seems  to 
have  been  unquestioned,  and  the  point  of  controversy  was  re- 
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solved  to  the  general  proposition  that  a  contract  made  in  one 
state,  which,  by  its  terms,  is  payable  in  another,  is  to  be  con- 
trolled by  the  laws  of  the  state  where  payable. 

These  considerations  affirm  the  decree  of  the  court  below, 
and  it  is  so  ordered.  Affirmed. 


Decided  10  August,  1901. 
DUNNE  r.  PORTLAND  STREET  RAILWAY  CO. 

[65  Pac.  1052.] 

» 

Creditor's  Bill — Limitation  op  Action — Right  by  Rei<ation. 

1.  Where  a  creditor  of  an  insolvent  corporation  flies  a  creditor's  bill  against 
It,  another  creditor  who  subsequently  makes  himself  a  party,  and  proves  his 
claim,  Is  entitled  by  relation  to  the  benefit  of  the  suit  as  a  party  plaintiff  from 
the  beginning,  and  the  time  that  elapses  from  the  commencement  of  the  suit 
to  his  becoming  a  party  is  not  to  be  construed  as  a  part  of  the  time  limited 
for  the  commencement  of  an  action  on  his  claim. 

Commencement  of  Action — Effect  of  Appearance. 

1!.  A  suit  or  action  is  "commenced"  so  as  to  stop  the  running  of  the  statute 
of  limitations  when  the  defendant  enters  a  general  appearance,  without  ref- 
erence to  the  issuance  of  a  summons. 

From  Multnomah :    John  B.  Cleland,  Judge. 

Suit  by  David  M.  Dunne  and  others  against  the  Portland 
Street  Railway  Company  and  others.  From  a  decree  in  favor 
of  complainants,  defendants  Fred  R.  Strong,  as  executor  of 
the  estate  of  Joseph  Holladay,  and  George  W.  Weidler  appeal. 

Affirmed. 

For  Fred  R.  Strong  as  executor  there  was  a  brief  and  an 
oral  argument  by  Mr.  James  Oleason. 

For  Geo.  W.  Weidler  there  was  a  brief  and  an  oral  argument 
by  Mr.  Geo.  G.  Gammans. 

For  respondents  there  was  a  brief  over  the  names  of  Coovert 
&  Stapleton,  Ernest  E.  Merges,  Chas.  II. Carey,  J. Couch  Flan- 
ders, Williams,  Wood  &  Linthicum,  and  Franklin  P.  Mays, 
with  an  oral  argument  by  Messrs.  Carey  and  Flanders. 
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Mr.  Chief  Justice  Bean  delivered  the  opinion. 

On  July  7, 1894,  the  plaintiffs  Kelly,  Dunne  &  Company,  for 
themselves  and  all  other  creditors  of  the  Portland  Street  Rail- 
way Company,  commenced  this  suit  against  the  latter  com- 
pany, Joseph  Holladay,  Helen  M.  Halsey,  William  M.  Ladd. 
and  George  W.  Weidler,  alleging  in  their  complaint  that  they 
had  recovered  a  judgment  against  the  railway  company  for 
$224.29,  upon  which  execution  had  been  issued  and  returned 
unsatisfied ;  that  it  was  the  owner  of  a  franchise  to  operate  its 
railway  in  the  City  of  Portland,  and  for  some  time  had  been 
operating  such  railway  at  a  loss ;  that  it  was  largely  indebted 
for  taxes,  and  to  divers  and  sundry  creditors,  including  the 
plaintiffs,  and  was  insolvent,  and,  unless  a  receiver  was  ap- 
pointed, its  franchise  would  be  lost,  and  its  property  dissi- 
pated ;  that  the  defendants  Holladay,  Halsey,  Ladd,  and  Weid- 
ler were  stockholders  of  the  corporation,  and  had  not  paid  in 
full  for  the  stock  held  by  them ;  that  it  was  necessary,  for  the 
protection  of  the  creditors  of  the  company,  that  a  sale  be  made 
of  all  of  its  property,  including  the  franchise,  the  amount  of 
its  debts  be  ascertained,  and  the  stockholders  required  to  pay 
in  a  sufficient  sum,  in  addition  to  the  proceeds  of  the  sale,  to 
liquidate  the  same.  The  prayer  is  for  the  appointment  of  a 
receiver  to  take  charge  and  dispose  of  the  property  of  the  cor- 
poration under  the  direction  of  the  court,  and  to  apply  the  pro- 
ceeds thereof  to  the  payment  of  the  taxes  and  the  debts  of  the 
concern;  that  such  debts  be  ascertained,  and  the  stockholders 
required  to  pay  into  court  a  sufficient  sum  to  satisfy  any  amount 
remaining  due  thereon  after  the  application  of  the  proceeds  of 
the  property.  Due  service  of  the  complaint  was  accepted  by 
Charles  H.  Carey,  "attorney  for  def endants, ' '  and  on  the 
same  day,  "the  plaintiffs  appearing  by  their  attorney,  Cecil 
H.  Bauer,  and  the  defendant  appearing  by  Charles  H.  Carey, 
Esq.,  its  attorney/ '  J.  C.  Epperly  was  appointed  receiver,  and 
directed  to  take  charge  of,  and  under  the  orders  of  the  court  to 
sell,  the  property  of  the  corporation,  and  to  manage  its  busi- 
ness. Mr.  Epperly  immediately  qualified,  and  assumed  the 
duties  of  receiver,  and  has  ever  since  continued  to  act  as  such. 
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On  December  16,  1898,  other  creditors  were  permitted  to  join 
as  plaintiffs,  and  an  amended  complaint  was  filed,  which,  in 
addition  to  the  allegations  of  the  original  complaint,  avers 
that  J.  J.  Allard  performed  services  for  the  defendant  cor- 
poration, as  horseshoer,  between  November  1,  1890,  and  May 
31,  1894,  of  the  reasonable  value  of  $1,018,  no  part  of  which 
has  been  paid,  except  the  sum  of  $550 ;  that  between  August  1, 
1892,  and  January  31, 1894,  Allard  &  Hagey,  as  partners,  per- 
formed similar  services,  of  the  reasonable  value  of  $739,  no 
part  of  which  has  been  paid;  that  between  October  11,  1890, 
and  September  12, 1893,  the  plaintiffs  Everding  &  Farrell  sold 
and  delivered  to  the  railway  company  goods,  wares,  and  mer- 
chandise of  the  reasonable  value  of  $8,689.72,  no  part  of  which 
has  been  paid,  except  the  sum  of  $7,930.54 ;  that  between  May 
9, 1891,  and  March  30,  1892,  the  plaintiffs  R.  &  E.  B.  Williams 
and  Charles  H.  Carey  performed  services  as  attorneys  for  the 
defendant  company,  of  the  reasonable  value  of  $1,038.40,  no 
part  of  which  has  been  paid;  that,  between  the  first  day  of 
January,  1893,  and  the  first  day  of  December,  1894,  the  plain- 
tiff Charles  H.  Carey  performed  services  for  the  company,  of 
the  reasonable  value  of  $500,  no  part  of  which  has  been  paid. 
It  also  gives  the  names  of  all  the  stockholders  of  the  corpora- 
tion, the  number  of  shares  owned  by  each,  and  the  amount 
paid  thereon,  and  alleges  the  death  of  Joseph  Holladay,  and 
the  appointment  of  Fred  R.  Strong  as  the  administrator  of  his 
estate,  and  concludes  with  a  prayer  substantially  the  same  as 
in  the  original. 

After  the  amended  complaint  was  filed,  a  summons  was 
issued,  and  served  upon  the  corporation  and  the  other  parties 
named  as  defendants.  Afterwards  the  petitions  of  Thomas  A. 
Gray,  the  Oregon  Transfer  Company,  and  Geo.  W.  Weidler,  as 
receiver  of  the  Willamette  Steam  Mill  Lumbering  &  Manu- 
facturing Company,  to  become  plaintiffs,  and  by  supplemental 
allegations  set  up  their  claims  against  the  railway  company, 
were  allowed.  Gray  alleges  that  he  served  as  secretary  for  the 
railway  company,  at  its  special  instance  and  request,  from  the 
twenty-fifth  of  February,  1891,  to  January  9,  1899,  the  date 


298         Dunne  v.  Portland  Street  Ry.  Co.     [40  Or. 

of  verifying  his  complaint,  at  a  salary  of  $50  a  month,  amount- 
ing in  the  aggregate  to  $4,700,  no  part  of  which  has  been  paid. 
The  transfer  company  avers  that  at  various  times  between  the 
eleventh  day  of  November,  1890,  and  the  second  day  of  July, 
1894,  it  rendered  services,  furnished  supplies,  and  advanced 
moneys  to  the  corporation,  amounting  in  the  aggregate  to  the 
sum  of  $919.13,  all  of  which  is  still  due  and  payable.  Weidler 
avers  that  between  the  fourth  day  of  March,  1882,  and  the 
thirtieth  day  of  June,  1894,  the  company  of  which  he  is  re- 
ceiver sold  and  delivered  to  the  railway  company  goods,  wares, 
and  merchandise  of  the  reasonable  value  of  $11,083.12,  no  part 
of  which  has  been  paid,  except  the  sum  of  $8,135.19.  A  de- 
murrer to  the  amended  complaint  having  been  overruled, 
Strong,  as  administrator  of  the  Holladay  estate,  Epperly,  as 
receiver  of  the  railway  company,  and  Weidler  personally, 
joined  in  an  answer,  in  which  they  deny,  on  information  and 
belief,  the  claims  of  the  several  creditors,  and  allege  that  the 
claims  of  Allard  &  Hagey,  Everding  &  Farrell,  Williams  & 
Carey,  Gray,  Weidler,  as  receiver,  and  the  Oregon  Transfer 
Company  accrued  more  than  six  years  prior  to  the  time  the 
several  claimants  became  parties  to  this  suit.  The  new  matter 
was  put  in  issue  by  a  reply,  and,  after  hearing  the  evidence, 
the  court  found  the  amounts  due  the  several  creditors,  as  al- 
leged by  them,  excepting  Gray's  salary  for  services  as  secre- 
tary after  the  appointment  of  the  receiver,  and  that  the  only 
assets  of  the  corporation  with  which  to  pay  such  indebtedness 
was  the  amount  remaining  unpaid  on  subscriptions  to  its  capi- 
tal stock ;  that  Strong,  as  administrator  of  the  Holladay  estate, 
is  the  owner  of  one  thousand  two  hundred  shares  of  such  stock, 
upon  which  there  was  due  and  unpaid  the  sum  of  $90,250 ;  that 
George  W.  Weidler  is  the  owner  of  sixty-seven  shares,  upon 
which  there  was  due  and  unpaid  $5,045.07,  and  rendered  a 
decree  against  them  jointly  and  severally,  and  in  favor  of  the 
plaintiffs,  for  the  respective  amounts  then  due  to  the  plaintiffs, 
but  in  the  case  of  Weidler  not  to  exceed  in  the  aggregate  the 
sum  of  $5,040.  From  such  decree  the  defendants  Strong  and 
Weidler  appeal. 
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The  only  assignments  of  error  on  this  appeal  are:  (1)  The 
ruling  of  the  trial  court  that  no  part  of  the  claims  of  the  in- 
tervening creditors  is  barred  by  the  statute  of  limitations; 
and  (2)  in  allowing  Thomas  Gray  $2,020  for  services  as  secre- 
tary of  the  defendant  corporation  from  the  time  of  his  election 
to  that  office,  in  February,  1891,  to  the  appointment  of  the 
receiver  in  July,  1894. 

1.  In  support  of  the  first  point,  it  is  contended  that  the 
statute  of  limitations  commences  to  run  in  favor  of  stockhold- 
ers when  the  debts  against  the  corporation  mature.  But  it  is 
unnecessary  to  consider  that  feature  at  this  time.  The  original 
complaint,  filed  by  Kelly,  Dunne  &  Company  on  behalf  of 
themselves  and  all  other  creditors,  in  July,  1894,  was  in  the 
nature  of  a  creditors '  bill  to  obtain  a  judicial  administration 
of  the  affairs  of  the  insolvent  corporation,  and  to  enforce  the 
personal  liability  of  its  stockholders,  and  is  to  be  considered, 
therefore,  as  a  suit  on  behalf  of  all  the  creditors  of  the  com- 
pany who  should  thereafter  make  themselves  parties.  In  such 
a  suit,  a  creditor  making  himself  a  party  and  proving  his  claim 
is  entitled  by  relation  to  the  benefit  of  the  suit  as  virtually  a 
party  plaintiff  from  the  beginning,  and  the  time  that  elapsed 
from  the  commencement  of  the  original  suit  to  his  becoming  a 
party  thereto  will  not  be  considered  as  a  part  of  the  time  lim- 
ited by  the  statute  for  the  commencement  of  a  suit  or  action  on 
his  claim.  "  A  bill  filed  by  one  creditor,  as  plaintiff,  in  behalf 
of  himself  and  others/ '  says  Mr.  Angell,  "will  prevent  the 
statute  from  running  against  any  of  the  creditors  who  came  in 
under  the  decree.  Every  creditor  has,  after  the  filing  of  a  bill, 
an  inchoate  interest  in  the  suit  to  the  extent  of  its  being  con- 
sidered as  a  demand,  and  to  prevent  his  being  shut  out  because 
the  plaintiff  has  not  obtained  a  decree  within  the  six  years": 
Angell,  Lim.  (5  ed.)  §  331.  This  doctrine  is  recognized  and 
enforced  in  cases  similar  to  the  one  in  hand  by  the  Supreme 
Court  of  the  United  States  in  Richmond  v.  Irons,  121  U.  S.  27 
(7  Sup.  Ct.  788),  and  of  Ohio  in  Barrick  v.  Gifford,  47  Ohio 
St.  180  (21  Am.  St.  Rep.  798,  24  N.  E.  259),  and  referred  to 
by  Mr.   Thompson   in  his  recent  work  on   Corporations    (3 
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Thomp.  Corp.  §  3771).  It  is  unimportant,  therefore,  so  far  as 
the  statute  of  limitations  is  concerned,  at  what  time  the  inter- 
vening creditors  become  parties,  if  the  original  suit  was  com- 
menced in  time ;  for,  as  each  creditor  appeared  and  proved  his 
claim,  he  had  a  right,  as  said  in  Richmond  v.  Irons,  "to  be 
considered  as  a  party  complainant  from  the  beginning." 

2.  It  is  insisted,  however,  that  the  suit  was  not  commenced, 
within  the  meaning  of  sections  14  and  15  of  the  statute  (Hill's 
Ann.  Laws),  until  the  summons  was  served  on  the  defendant 
corporation,  December  16,  1898,  after  the  amended  complaint 
had  been  filed,  and  therefore  all  debts  accruing  six  years  prior 
to  that  time  are  barred  by  the  statute.  The  record  shows,  how- 
ever, that  immediately  upon  the  filing  of  the  original  complaint 
in  1894  an  application  was  made  for  the  appointment  of  a  re- 
ceiver, and  on  the  hearing  thereof  the  defendant  appeared  by 
"its"  attorney,  and  a  receiver  was  appointed,  who  subse- 
quently took  possession  of  all  the  property  of  the  corporation, 
and  managed  and  disposed  of  it  under  the  direction  of  the 
court.  Under  these  circumstances  the  contention  that  the 
court  was  without  jurisdiction  because  the  journal  entry  does 
not  name  the  particular  defendant  for  which  Mr.  Carey  ap- 
peared seems  rather  technical.  He  was  the  attorney  of  the 
corporation  at  the  time,  and,  whether  the  word  " defendant' ' 
in  the  journal  entry  is  a  clerical  error  or  not,  his  appearance 
was  evidently  intended  to  be  for  the  corporation,  and  was 
deemed  sufficient,  both  by  it  and  the  court,  to  warrant  an  order 
sequestering  the  property,  business,  and  franchise  of  the  cor- 
poration, and  appointing  a  receiver,  who  operated  the  railway 
until  the  property  was  disposed  of.  We  are  of  the  opinion  that 
Mr.  Carey's  appearance  waived  service  of  the  summons  upon 
the  corporation,  and  that  the  suit  was  commenced,  within  the 
meaning  of  the  statute,  at  the  time  of  such  appearance  ip  1894. 
There  is  no  contention  that  any  part  of  the  claims  involved  in 
this  suit  accrued  more  than  six  years  prior  to  that  time ;  hence 
the  plea  of  the  statute  of  limitations  was  properly  overruled. 

There  remains  to  be  considered  the  objection  to  the  claim  of 
Mr.  Gray.  .  On  October  26,  1875,  the  board  of  directors  of  the 
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defendant  corporation  adopted  a  resolution,  which  has  never 
been  repealed,  fixing  the  salary  of  the  secretary  of  the  com- 
pany at  $50  a  month.  On  the  twenty-fifth  day  of  February, 
1891,  Mr.  Gray  was  elected  secretary,  and  continued  to  serve 
in  that  capacity  up  to  the  time  of  his  intervention  in  the  suit. 
He  had  charge  of  the  office  of  the  company  from  the  time  of 
his  election  to  the  appointment  of  the  receiver,  received  and 
paid  out  all  the  moneys  due  to  and  from  it,  and  acted  as  treas- 
urer  and  bookkeeper,  and  had  general  supervision  of  its  office 
affairs.  His  own  testimony,  as  well  as  that  of  Mr.  Carey,  the 
attorney  of  the  company,  and  one  of  its  directors,  shows  that, 
independent  of  the  resolution  of  the  corporation,  his  services 
were  reasonably  worth  the  amount  allowed  by  the  trial  court. 
It  is  contended,  however,  that  because  he  was  secretary  of,  and 
received  $150  a  month  from,  the  Oregon  Transfer  Company 
during  the  same  time,  and  Mr.  Holladay  was  the  controlling 
owner  of  that  as  well  as  of  the  railway  company,  the  salary 
paid  him  by  the  former  company  was  to  cover  his  services  as 
secretary  of  the  latter.  But  there  was  no  agreement  to  that 
effect,  and  we  are  unable  to  understand  why  the  transfer  com- 
pany should  be  required  to  pay  for  services  rendered  to  the 
railway  company,  unless  it  agreed  to  do  so,  or  why  Mr.  Gray 
should  be  required  to  work  for  the  railway  company  without 
compensation  because  he  was  receiving  a  salary  for  services 
rendered  to  another  company.  A  point  is  made  of  the  fact  that 
he  made  no  demand  on  the  railway  company  for  his  salary  on 
account  of  his  services  as  secretary,  but  this  circumstance  is 
fully  explained  by  the  testimony,  from  which  it  appears  that 
Mr.  Holladay  ''had  a  peculiarity, ' '  and  "always  thought  when 
pay  day  came  it  was  ground  to  discharge  a  man"  who  insisted 
on  payment,  and  therefore  Gray  preferred  to  allow  his  account 
as  secretary  of  the  railway  company  to  stand,  rather  than 
jeopardize  his  position  with  the  other  company.  We  are  of  the 
opinion  that  there  is  no  error  in  the  decree  of  the  court  below, 
and  it  is  therefore  affirmed.  Affirmed. 
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GENERAL  AND   SPECIAL  AGENCY LIABILITY  OF   PRINCIPAL. 

Where  an  agent  Is  given  full  charge  of  a  business,  with  power  to  sell  and 
dispose  of  the  stock  and  replenish  it  by  purchasing  new  goods,  the  agency  is 
general,  though  only  for  a  special  business ;  and  a  purchase  on  credit  Is 
within  the  scope  of  his  apparent  authority,  for  which  defendant  is  liable,  not- 
withstanding instructions  not  to  purchase  on  credit. 

From  Linn :    George  H.  Burnett,  Judge. 

Action  by  the  Pacific  Coast  Biscuit  Company  against  G.  A. 
Dugger,  to  recover  the  value  of  sundry  goods  sold  by  plaintiff 
and  the  Rosenfeld-Smith  Company.  There  was  a  verdict  and 
judgment  for  defendant,  from  which  plaintiff  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Cannon  & 
Newport,  and  Geo.  W.  Caldwell,  with  an  oral  argument  by  Mr. 
A.  M.  Cannon. 

For  respondent  there  was  a  brief  over  the  names  of  J.  J. 
Whitney  and  N.  B.  Humphrey,  with  an  oral  argument  by  Mr. 
D.  li.  N.  Blackburn. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  an  action  to  recover  the  value  of  goods,  wares,  and 
merchandise  alleged  to  have  been  sold  and  delivered  to  the  de- 
fendant. In  March,  1899,  the  defendant  purchased  of  her  son 
a  cigar  and  confectionery  business  in  Independence,  some  miles 
distant  from  her  home  in  Linn  County.  It  was  agreed  that  he 
should  remain  in  general  charge  of  the  store  as  her  agent,  with 
authority  to  sell  and  dispose  of  the  goods,  and  replenish  the 
stock  as  it  might  be  necessary,  but  he  was  instructed  not  to  buy 
on  credit.  In  October,  November,  and  December,  1899,  he  pur- 
chased on  credit  of  the  traveling  salesman  of  the  plaintiff  and 
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its  assignors,  who  had  no  knowledge  of  his  instructions,  the 
merchandise  mentioned  in  the  complaint,  which  was  received 
in  the  store,  and  either  sold  and  disposed  of  by  him  in  due 
course  of  business,  or  by  the  defendant  a  short  time  thereafter, 
when  the  stock  was  sold  in  bulk.  Upon  these  facts,  the  single 
question  presented  is  whether  the  defendant  is  liable  for  the 
goods  so  purchased  by  her  son,  and  this  depends  upon  whether 
he  is  to  be  regarded  as  a  general  or  special  agent.  If  his 
agency  was  special,  the  defendant  is  not  liable,  because  he  ex- 
ceeded his  authority;  but,  if  general,  his  principal  is  bound, 
notwithstanding  he  acted  contrary  to  her  instructions.  A 
general  agent  is  one  authorized  to  transact  all  his  principal's 
business,  or  all  his  business  of  some  particular  kind,  while  a 
special  agent  is  one  authorized  to  do  one  or  more  specific  acts 
in  pursuance  of  particular  instructions,  or  within  restrictions 
necessarily  implied  from  the  act  to  be  done:  1  Am.  &  Eng. 
Ency.  Law  (2  ed.),  985.  Within  these  definitions,  the  defend- 
ant's son  must  be  regarded  as  a  general  agent.  The  mere  fact 
that  his  authority  was  confined  to  a  particular  business  did  not 
make  him  a  special  agent.  He  was  given  full  charge  and  con- 
trol of  the  business,  with  power  to  sell  and  dispose  of  the  stock 
and  replenish  it  by  purchasing  new  goods;  and  therefore  his 
principal  is  liable  for  his  acts,  within  the  scope  of  his  apparent 
authority,  notwithstanding  he  may  have  disregarded  his  secret 
instructions. 

If  a  general  agent  disregards  his  instructions,  his  acts  will 
nevertheless  be  binding  on  his  principal,  so  far  as  third  per- 
sons who  deal  with  him  without  notice  are  concerned,  although 
he  may  be  personally  liable  to  his  principal  therefor.  This 
rule  has  been  frequently  applied  by  the  courts  to  facts  similar 
to  those  in  hand.  Thxi8,\nDrug  Company  v.  Lyneman,  10  Colo. 
App.  249  (50  Pac.  736),  a  drug  business  belonging  to  a  mar- 
ried woman  was  conducted  by  her  husband  as  general  man- 
ager, and  she  was  held  liable  for  the  goods  purchased  by  him. 
although  she  told  plaintiff's  salesman  that  her  agent  must  no 
longer  buy  goods  of  his  company;  it  being  assumed  that,  be- 
cause the  goods  were  delivered  and  mingled  with  the  stock  and 
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sold,  the  limitation  on  the  authority  of  the  agent  had  been 
withdrawn.  In  White  v.  Leighton,  15  Neb.  424  (19  N  W. 
478),  the  defendant  was  carrying  on  a  business  through  an 
agent,  under  an  agreement  that  he  was  not  to  give  orders  for 
goods  without  the  consent  of  his  principal.  The  court  held, 
however,  that  because  the  agent  was  in  charge  of  the  business, 
and  held  out  to  the  world  as  having  authority  to  do  everything 
necessary  to  carry  it  on,  his  principal  was  liable  for  merchan- 
dise purchased  by  him  of  parties  having  no  notice  of  the  lim- 
itation of  his  authority.  In  Palmer  v.  Cheney,  35  Iowa,  281, 
the  defendant  was  engaged  in  the  mercantile  business,  which 
was  under  the  control  of  her  son  as  her  general  agent.  The 
goods  constituting  the  foundation  of  the  plaintiff's  claim  were 
purchased  by  the  son,  received  at  the  store,  and  sold  as  other 
goods  were.  The  defendant  was  held  to  be  liable,  although  she 
was  present  when  the  order  was  given,  and  directed  her  son, 
in  the  presence  of  the  plaintiff's  agent,  to  buy  no  more  goods 
than  he  could  pay  for  at  the  time.  The  court  ruled  that  the 
fact  that  the  goods  were  received  at  the  store  and  disposed  of 
by  the  defendant's  agent  amounted  to  a  ratification  of  the  con- 
tract of  purchase,  and  that  the  instruction  given  by  defendant 
to  her  agent  to  buy  no  more  goods  than  he  could  pay  for  did 
not  have  the  effect  of  limiting  his  authority,  or  depriving  him 
of  the  character  of  a  general  agent.  In  McDowell  v.  McKcn- 
zie,  65  Ga.  630,  it  was  held  that  a  merchant  whose  agent  pur- 
chased goods  in  New  York  on  credit,  although  the  credit  was 
unauthorized,  could  not  refuse  to  pay,  when  he  had  received 
and  sold  the  goods  and  pocketed  the  proceeds.  See,  also,  Smith 
v.  Holbrook,  99  Ga.  256' (25  S.  E.  627) ;  Webster  v.  Wray,  17 
Neb.  579  (24  N.  W.  207) ;  Stapp  v.  Spurlin,  32  Ind.  442;  Cru- 
zan  v.  Smith,  41  Ind.  288. 

It  follows  from  these  views  that  the  judgment  of  the  court 
below  must  be  reversed,  and  a  new  trial  ordered.     Reversed. 
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Appeal — Stenographer's  Notes  as  Pabt  of  the  Record. 

1.  A  transcript  of  the  stenographer's  notes  of  the  trial  are  not  part  of  the 
transcript  on  appeal  and  do  not  form  part  of  the  record  before  the  supreme 
court,  unless  made  a  part  of  the  bill  of  exceptions :  Reynolds  v.  Jackson 
County,  33  Or.  422,  cited. 

Bill  of  Exceptions — Transcript  of  Proceedings. 

2.  A  document  which  consists  of  a  copy  of  all  the  proceedings  at  a  trial, 
with  an  order  of  court  approving  the  copy  and  directing  the  clerk  to  attach 
It  to  the  bill  of  exceptions,  and  which  is  so  attached,  is  not  a  part  of  such 
bill,  for  it  is  not  embodied  therein,  nor  was  it  attached  thereto  when  the  bill 
was  signed.  An  identification  of  a  transcript  of  the  stenographer's  notes  by 
the  trial  judge,  with  a  direction  to  attach  it  to  the  bill  of  exceptions  does  not 
make  such  transcript  a  part  of  the  bill :  Roberta  v.  Parrish,  17  Or.  583,  ap- 
plied. 

Bill  of  Exceptions — Stenographer's  Minutes. 

3.  Under  Section  232,  Hill's  Ann.  Laws,  directing  that  a  bill  of  exceptions 
shall  set  out  the  objections  made  with  only  so  much  matter  as  may  be  neces- 
sary to  explain  them,  a  transcript  of  all  the  proceedings  during  the  trial  is 
not  a  bill  of  exceptions :  MacMahon  v.  Duffy,  36  Or.  150,  applied. 

Supreme  Coubt — Effect  of  Motion. 

4.  Where  the  effect  of  granting  a  motion  will  be  to  leave  the  record  in  such 
a  condition  that  the  questions  sought  to  be  presented  cannot  be  considered, 
the  motion  will  be  treated  as  one  to  affirm,  and  an  order  will  be  entered  ac- 
cordingly :  Fisher  v.  Kelly,  26  Or.  240,  cited. 

Appeal — Effect  of  Motion  to  Strike  Bill  of  Exceptions. 

5.  Where  an  appeal  was  taken  in  the  manner  and  within  the  time  prescribed 
by  law,  and  abstracts  and  briefs  were  filed  as  required  by  the  rules  of  court, 
the  appeal  will  not  be  dismissed,  or  judgment  affirmed,  on  motion  to  strike  the 
transcript  because  of  defects  in  the  bill  of  exceptions,  since  the  jurisdiction 
of  the  court  and  the  sufficiency  of  the  complaint  could  be  raised  without  a 
bill  of  exceptions,  and  a  defective  bill  might  be  amended. 

From  Cops. 

Action  by  J.  T.  Nosier,  administrator  of  the  estate  of  Ma- 
tilda E.  Nosier,  against  the  Coos  Bay,  Roseburg  &  Eastern 
Railroad  &  Navigation  Company.  From  a  judgment  in  favor 
of  the  plaintiff,  defendant  appeals.  A  motion  to  strike  out 
part  of  the  record  was  granted  and  the  judgment  affirmed. 

40  Ob.-  20. 
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On  rehearing  the  order  was  modified  by  eliminating  the  affirm- 
ance clause,  but  subsequently,  on  a  second  motion,  the  judg- 
ment was  affirmed  without  an  opinion.  Affirmed. 

On  Motion  to  Strike  Out  Part  of  the  Transcript. 

Mr.  Edw.  B.  Watson,  for  the  motion. 

Mr.  8.  H.  Hazard,  contra. 

Per  Curiam.  This  is  a  motion  to  strike  from  the  files  what 
purports  to  be  a  transcript  of  the  stenographer's  notes  of  the 
proceedings  had  at  the  trial  in  the  court  below  from  the  im- 
paneling of  the  jury  to  the  rendition  of  their  verdict,  which 
covers  three  hundred  and  twenty-six  pages  of  the  printed  ab- 
stract, and  is  designated  as  "Transcript  of  Trial,' '  for  the 
reason  that  it  is  not  properly  part  of  the  record. 

1.  A  transcript  of  the  stenographer's  notes  of  the  trial  of 
an  action  at  law  is  no  part  of  the  record  on  an  appeal  to  this 
court,  unless  made  so  by  a  bill  of  exceptions:  McQuaid  v. 
Portland  &  Vane.  R.  Co.  19  Or.  535  (25  Pac.  26) ;  Reynolds  v. 
Jackson  County,  33  Or.  422  (53  Pac.  1072). 

2.  Now,  the  bill  of  exceptions  in  this  case  simply  recites  the 
appointment  of  the  stenographer,  the  fact  that  he  took  down 
in  shorthand  all  the  evidence  given,  offered,  and  received  on 
the  trial,  all  exceptions  and  objections  made  by  the  attorneys 
for  the  parties  during  the  course  of  the  trial,  and  the  instruc- 
tions of  the  court,  and  other  proceedings  connected  therewith ; 
that  he  transcribed  his  notes  into  longhand  in  due  form,  and 
entitled  the  same  "Transcript  of  Trial,"  and  certified  and  filed 
it  with  the  clerk.  Then  follows  an  order  of  the  court,  "that 
said  transcript  of  trial,  so  made  by  said  W.  U.  Douglas,  and  so 
filed  in  said  court,  be,  and  the  same  hereby  is,  made  a  part  of 
this  bill  of  exceptions,  the  same  as  if  it  were  copied  therein; 
and  the  clerk  of  this  court  is  hereby  ordered  and  directed,  in 
making  a  transcript  of  this  action  for  appeal  to  the  supreme 
court,  to  make  a  copy  of  said  transcript  of  trial  so  made  by  W. 
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U.  Douglas,  and  to  attach  the  same  to  this  bill  of  exceptions  fis 
a  part  thereof.' '  It  then  proceeds  to  recite  that  "such  tran- 
script Of  trial  has  been  examined  and  approved  as  correct, 
except  as  hereinafter  changed  or  modified.' '  Then  follows  a 
reference  by  pages  and  questions  to  certain  matters  that  oc- 
curred during  the  trial,  and  certain  explanations  are  made  in 
reference  thereto,  but  the  bill  does  not  contain,  or  purport  to 
contain,  the  statement  of  any  objection  or  exception,  "with  so 
much  of  the  evidence  or  other  matter  as  is  necessary  to  explain 
it,"  as  required  by  Section  232,  Hill's  Ann.  Laws.  In  Roberts 
v.  Parrish,  17  Or.  583  (22  Pac.  136),  it  was  held  that,  although 
a  bill  of  exceptions  recited  that  a  certain  deposition  was  made 
a  part  thereof,  it  was  insufficient  to  present  for  consideration 
any  alleged  errors  relating  to  matters  contained  in  such  deposi- 
tion. The  court,  speaking  through  Mr.  Justice  Stbahan,  said : 
"To  become  a  part  of  the  record,  it  (the  deposition)  must  be 
either  copied  into  the  bill  of  exceptions,  or  attached  to  the 
same  as  an  exhibit,  and  marked  so  that  the  same  may  be  iden- 
tified. *  *  *  What  is  claimed  to  be  the  deposition  of  the 
plaintiff  in  this  case  is  not  even  attached  to  the  bill  of  excep- 
tions, but  is  copied,  and  sent  up  with  a  large  mass  of  other  use- 
less matter.  We  cannot,  therefore,  determine  whether  the  an- 
swers to  those  questions  were  prejudicial  to  the  appellant  or 
not. ' '  This  decision  would  seem  to  be  controlling,  so  far  as  the 
present  motion  is  concerned.  In  the  case  at  bar,  the  transcript 
of  the  trial  was  copied,  and  sent  up  by  the  clerk,  but  it  was  not 
embodied  in  or  attached  to  the  bill  of  exceptions  at  the  time 
it  was  signed.  Under  the  statute  and  practice  in  some  juris- 
dictions, an  authentication  by  the  trial  judge  of  the  transcript 
of  the  stenographer's  notes,  with  a  direction  by  him  that  it 
shall  be  considered  a  part  of  the  bill  of  exceptions,  is  sufficient 
to  make  it  so :  3  Ency.  PI.  &  Pr.  436.  But  such  has  never  been 
the  practice  in  this  state,  nor  is  it  authorized  by  the  statute. 
The  reporter's  notes  contain  material  for,  but  do  not  consti- 
tute, a  bill  of  exceptions;  nor  can  they  be  made  such  by  any 
certificate  of  identification  the  trial  judge  might  make. 
3.  And,  even  if  what  purports  to  be  a  transcript  of  the  ste- 


308  Noslbr  v.  Coos  Bay  Nav.  Co.         [40  Or. 

nographer's  notes  had  been  copied  into  the  bill  of  exceptions, 
or  attached  thereto,  and  made  a  part  thereof,  it  would  still  not 
conform  to  the  requirements  of  the  statute.  Section  230  de- 
fines an  exception,  and  section  231  points  out  the  method  of 
making  the  same  a  part  of  the  record  so  as  to  present  a  question 
for  review  in  this  court;  and  we  have  repeatedly  held  that 
these  provisions  of  the  statute  must  be  observed,  and  have  re- 
fused to  search  through  a  mere  transcription  of  the  shorthand 
notes  of  the  trial  for  the  purpose  of  ascertaining  whether  it 
showed  error  or  not.  The  court  has  spoken  so  often  on  this 
question  that  we  need  do  nothing  more  at  this  time  than  refer 
to  the  decisions:  Janeway  v.  Holston,  19  Or.  97  (23  Pac.  850) ; 
Eaton  v.  Oregon  Ry.  &  Nav.  Co.  22  Or.  497  (30  Pac.  311) ; 
O'Connor  v.  Van  Hoy,  29  Or.  505  (45  Pac.  762) ;  Reynolds  v. 
Jackson  County,  33  Or.  422  (53  Pac.  1072) ;  MacMahon  v. 
Duffy,  36  Or.  150  (59  Pac.  184).  So  that  we  conclude  the  mo- 
tion in  this  case  is  well  taken,  and,  as  the  questions  sought  to 
be  presented  on  the  appeal  can  only  be  made  to  appear  by  a 
bill  of  exceptions,  the  motion  will  be  treated  as  for  an  affirm- 
ance, and  the  judgment  will  be  affirmed  accordingly :  Fisher 
v.  Kelly,  26  Or.  249  (38  Pac.  67).  Affirmed. 

Decided  4  May,  1901. 

On  Motion  fob  Rehearing. 

Pes  Curiam.  Generally  speaking,  an  appeal  should  not  be 
dismissed  or  judgment  affirmed  in  advance  of  a  hearing  in  its 
order  on  account  of  a  defective  bill  of  exceptions?  or  even  a 
want  thereof :  2  Ency.  PI.  &  Pr.  346 ;  3  Ency.  PL  &  Pr.  511 ; 
C order  v.  Speake,  37  Or.  105  (51  Pac.  647).  The  jurisdiction 
of  the  court,  the  sufficiency  of  the  complaint,  and  perhaps  other 
questions,  can  be  raised  on  appeal  without  such  a  bill.  More- 
over, a  bill  of  exceptions,  which,  through  inadvertence  or  mis- 
take, has  been  incorrectly  made  up,  may,  by  order  of  the  trial 
court  entered  nunc  pro  tunc  on  proper  notice  be  so  amended 
as  to  make  it  conform  to  the  facts,  even  though  an  appeal  is 
pending:  State  ex  rel.  v.  Estes,  34  Or.  196  (51  Pac.  77,  52  Pac. 
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571,  55  Pac.  25).  When,  therefore,  an  appeal  has  been  taken 
in  the  manner  and  perfected  within  the  time  allowed  by  law, 
and  the  rules  of  this  court  in  the  matter  of  filing  abstracts  and 
briefs  have  been  complied  with,  it  ought  not  to  be  dismissed  or 
affirmed  on  motion  because  of  some  defect  in  the  bill  of  excep- 
tions. 

Upon  the  other  points  the  petition  is  without  merit.  The 
acts  authorizing  the  appointment  of  official  reporters  have  not, 
in  our  opinion,  changed  or  modified  the  law  in  reference  to 
bills  of  exception  and  the  settlement  thereof.  The  only  way  to 
make  oral  matter  or  oral  evidence  in  a  law  action  a  part  of  the 
record  is  by  incorporating  it  into  a  bill  of  exceptions,  or  by 
annexing  it  thereto  as  an  exhibit,  and  thus  making  it  a  part 
thereof.  The  portion  of  the  order  affirming  the  judgment, 
being  technically  erroneous,  will  therefore  be  vacated,  and  a 
rehearing  denied.  Affirmed;   Rehearing  Denied. 


Decided  16  December,  1901.  
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[58  Pac.  863;  66  Pac.  017.] 

Appealable  Obdeh. 

1.  Where  a  court  intends  to  finally  pass  upon  all  the  questions  at  issue  in 
a  pending  case,  and  make  a  concluding  adjudication  respecting  them,  without 
intending  to  hold  the  matter  under  further  consideration,  the  order  thus  en- 
tered is  a  "final  order,"  within  the  meaning  of  Section  535  of  Hill's  Ann. 
Laws,  from  which  an  appeal  may  be  taken :  Harvey's  Heirs  v.  Wait,  10  Or. 
117,  applied.  Thus,  an  order  adjudging  a  person  guilty  of  contempt  and 
fixing  his  punishment  is  a  final  and  appealable  order,  notwithstanding  an 
additional  clause  that  further  proceedings  be  stayed  until  the  further  order 
of  court,  and  that  defendant  have  a  stated  time  within  which  to  prepare  a 
bill  of  exceptions,  the  effect  of  this  last  clause  being  only  to  stay  the  enforce- 
ment of  the  order. 

Judgment  of  Contempt — Necessity  of  Warrant. 

2.  A  judgment  of  contempt  1b  not  self -executing  under  the  statutes  of 
Oregon,  but  must  be  enforced  by  means  of  a  warrant  of  commitment,  which 
is  to  issue  at  the  order  of  the  court. 

Supplemental  Proceedings — Power  to  Make  Final  Order. 

3.  Under  Section  308  of  Hill's  Ann.  Laws,  providing  that  after  the  Issuing 
of  an  execution,  and  on  proof  to  the  satisfaction  of  the  court  or  Judge  thereof 
that  the  judgment  debtor  has  property  liable  to  execution  which  he  refuses 
to  apply  toward  the  satisfaction  of  the  judgment,  such  court  or  Judge  may 
by  an  order  require  the  judgment  debtor  to  appear  and  answer  under  oath 
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concerning  the  same;  and  section  309,  providing  that  if  it  appears  by  the 
examination  of  witnesses  that  the  judgment  debtor  has  any  property  liable 
to  execution,  the  court  or  judge  shall  make  an  order  requiring  the  judgment 
debtor  to  apply  the  same  in  satisfaction  of  the  judgment ;  the  preliminary 
order  for  the  examination  of  the  judgment  debtor  may  be  made  by  the  judge, 
and  the  final  order  requiring  the  satisfaction  of  the  judgment  may  be  made 
by  the  court. 

Effect  of  Failubb  of  Dbbtob  to  Appbab  Beforb  Referee. 

4.  The  failure  or  refusal  of  the  judgment  debtor  to  appear  before  a  referee 
for  examination  regarding  property  that  he  may  hare  liable  to  execution, 
pursuant  to  an  order  Issued  under  the  authority  conferred  by  Section  308  of 
Uill's  Ann.  Laws,  does  not  affect  the  validity  of  any  order  that  such  referee 
may  make  under  section  309. 

Supplemental  Proceedings — Levy  on  Tangible  Property. 

5.  A  judgment  creditor  is  not  required  to  levy  on  and  sell  tangible  property 
of  the  judgment  debtor  before  invoking  the  aid  of  supplemental  proceedings 
under  Section  308  of  Hill's  Ann.  Laws,  as  the  statute  authorizes  such  pro- 
ceedings on  the  issuing  of  an  execution  and  proof  that  the  judgment  debtor 
has  property  subject  to  execution  which  he  refuses  to  apply  toward  the  satis- 
faction of  the  judgment. 

Necessity  fob  Prior  Sale  of  Attached  Propbbty. 

6.  The  statement  in  the  affidavit  in  proceedings  supplemental  to  execution 
that  the  judgment  debtor  had  property  liable  to  execution  wh.ich  he  refused 
to  apply  toward  the  satisfaction  of  the  judgment,  if  believed  by  the  court  or 
judge,  is  sufficient  to  authorize  the  issuance  of  an  order  requiring  the  judg- 
ment debtor  to  appear  for  examination  and  to  satisfy  the  judgment,  notwith- 
standing an  attachment  of  tangible  property  without  levy  of  execution 
thereon. 

Force  of  Voidable  Order — Contempt. 

7.  While  it  Is  true  that  one  cannot  properly  be  punished  for  disobeying  a 
void  order,  It  is  also  true  that  one  can  and  ought  to  be  punished  for  disobey- 
ing a  voidable  order;  for  voidable  orders  are  in  force  until  they  are  set 
aside  in  a  proper  proceeding:  thus,  if  it  be  admitted  that  an  order  directing 
a  judgment  debtor  to  appear  for  examination  In  supplemental  proceedings  is 
voidable,  that  will  not  relieve  him  from  contempt  proceedings  for  a  failure 
to  comply  therewith,  where  the  court  had  jurisdiction  of  the  proceedings  at 
their  inception. 

Title  of  Civil  Contempt  Case — Amending  Title. 

8.  Under  Section  055  of  Hill's  Ann.  Laws,  a  contempt  proceeding  in  a  case 
not  of  public  interest  should  be  conducted  in  the  name  of  the  state  on  the 
relation  of  the  party  interested,  and  where  such  a  proceeding  has  not  been 
so  entitled,  it  Is  discretionary  with  the  trial  court,  under  Section  101  of  Hill's 
Ann.  Laws,  to  allow  an  amendment  before  trial  changing  the  title  by  sub- 
stituting the  State  ex  rel.  as  plaintiff. 

Supplemental  Proceedings — Appeal — Staying  Execution. 

9.  An  appeal  from  an  order  in  supplemental  proceedings  requiring  the 
judgment  debtor  to  satisfy  the  judgment  will  not  operate  as  a  stay  of  such 
proceedings,  In  the  absence  of  an  undertaking  by  the  Judgment  debtor  for  the 
satisfaction  of  so  much  of  the  order  as  may  be  affirmed,  since  the  order  Is  so 
closely  connected  with  the  judgment  as  to  be  a  part  thereof,  and  fall  within 
the  meaning  of  Hill's  Ann.  Laws,  g  538,  subd.  1,  which  requires  that  In  order 
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to  stay  proceedings  on  a  money  judgment,  there  must  be  an  appeal  supported 
by  an  undertaking  to  satisfy  the  judgment  If  affirmed. 

Contempt — Contents  op  Affidavit — Aider  bt  Answer. 

10.  An  affidavit  tiled  as  the  basis  of  a  proceeding  for  a  contempt  not  com- 
mitted In  the  presence  of  the  court  should  show  the  facts  constituting  the 
contempt,  that  the  order  that  has  been  disobeyed  had  been  served  on  the  de- 
fendant or  that  he  had  personal  knowledge  or  notice  of  it,  and  that  a  demand 
to  comply  with  such  order  had  been  made  by  some  person  authorized  to  re- 
quire such  compliance ;  but  the  want  of  some  of  or  all  these  allegations  may 
be  supplied  by  the  answer,  in  which  case  the  defect  is  cured. 

Negative  Pregnant  Evidence. 

11.  The  negative  pregnant  rule  is  as  applicable  to  evidence  as  to  pleading, 
and  the  same  result  follows  its  enforcement ;  thus,  where  the  point  in  issue 
was  the  ability  of  a  person  to  pay  a  judgment  for  $7,817,  his  evidence  that 
he  had  not  had  and  had  not  at  the  time  of  testifying  $10,000  in  lawful  money, 
was  an  admission  that  he  had  a  less  sum,  and  justified  a  finding  that  he  could 
pay  the  judgment  if  he  would. 

Contempt — Effect  of  Reversing  Disobeted  Order. 

12.  The  effect  of  a  reversal  of  an  order  for  disobedience  of  which  a  person 
has  been  adjudged  guilty  of  contempt  Is  to  relieve  such  person  from  the  duty 
of  obeying  the  order,  but  it  does  not  remit  any  fine  that  may  have  been  im- 
posed. 

From  Multnomah :    Alfred  F.  Sears,  Jr.,  Judge. 

A  contempt  proceeding  having  been  instituted  against  F.  0. 
Downing  for  not  obeying  an  order  of  court,  he  was  adjudged 
guilty,  and  from  this  order  he  appeals.  Further  facts  appear 
in  the  opinions.  A  motion  to  dismiss  the  appeal  was  over- 
ruled, opinion  by  Judge  Wolverton,  and  the  case  was  heard 
on  its  merits  and  affirmed,  opinion  by  Judge  Moore. 

Affirmed. 

Decided  6  November,  1899. 

On  Motion  to  Dismiss  Appeal. 

Messrs.  Coovert  &  Stapleton,  and  Watson  &  Beckman,  for 
the  motion. 

Messrs.  Woodward  &  Palmer,  contra. 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

On  October  7,  1897,  the  relator,  Thomas  J.  Hammer,  ob- 
tained a  judgment  in  the  Circuit  Court  of  the  State  of  Oregon 
for  Multnomah  County  against  the  appellant,  F.  O.  Downing, 
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and  one  F.  H.  Hopkins,  as  partners  under  the  firm  name  of 
Downing,  Hopkins  &  Company,  for  $7,817.50,  with  accruing 
interest  and  costs.  On  April  4,  1898,  it  appearing  in  a  pro- 
ceeding supplemental  to  execution  that  Downing  had  $10,000 
in  his  possession  and  under  his  control  liable  to  execution  upon 
said  judgment,  which  he  unjustly  refused  to  apply  towards 
the  payment  of  the  same,  the  court  made  an  order  directing 
him  to  pay  over  a  sufficient  amount  thereof  to  satisfy  said 
judgment,  from  which  order  and  judgment  he  appealed  to  this 
court,  but  proceedings  for  their  enforcement  were  not  thereby 
stayed.  Subsequently,  on  June  30, 1898,  a  proceeding  for  con- 
tempt of  court  in  refusing  to  comply  with  the  said  order  of 
April  4,  1898,  was  instituted  against  him,  wherein  the  court 
made  findings,  and  entered  thereupon  the  following  order  and 
judgment,  viz. :  ' '  It  is  therefore  ordered  and  adjudged  by  the 
court  that  the  defendant,  F.  O.  Downing,  is  guilty  of  contempt 
of  this  court,  as  charged  in  said  affidavit  of  Thomas  J.  Ham- 
mer, the  relator  herein,  and  is  now  in  contempt  of  this  court 
for  disobedience  to  its  said  order  of  the  fourth  day  of  April, 
A.  D.  1898,  and  that  it  is  in  his  power  to  comply  therewith ; 
and  that  said  defendant,  F.  O.  Downing,  pay  a  fine  of  twenty- 
five  dollars  and  costs  of  this  proceeding,  and  be  imprisoned  in 
the  county  jail  of  Multnomah  County,  State  of  Oregon,  until 
he  shall  have  complied  with  said  order  of  the  fourth  day  of 
April,  A.  D.  1898,  by  applying  a  sufficient  portion  of  said  sum 
of  ten  thousand  dollars  upon  said  judgment  in  favor  of  said 
Thomas  J.  Hammer,  mentioned  in  said  order,  to  satisfy  the 
same,  namely,  the  sum  of  $7,817.50,  with  interest  thereon  from 
July  15,  1897,  at  the  rate  of  eight  per  cent,  per  annum,  and 
until  said  fine  is  paid.  And  on  the  motion  of  said  defendant, 
F.  O.  Downing,  it  is  further  ordered  that  all  further  proceed- 
ings herein  be  stayed  until  the  further  order  of  the  court,  and 
that  said  defendant  have  sixty  days  to  file  a  bill  of  exceptions. " 
The  defendant,  Downing,  having  appealed  from  the  judgment 
without  attempting  to  have  the  proceedings  stayed,  the  relator 
moves  to  dismiss  the  appeal  for  the  reason  that  the  order  or 
judgment  is  not  final,  and  therefore  not  appealable. 
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1.  It  is  maintained  by  the  relator  that  the  latter  clause  of 
the  judgment,  which  directs  that  all  further  proceedings  be 
stayed  until  the  further  order  of  the  court,  retains  the  cause 
within  the  breast  of  the  court  below,  so  that  it  is  empowered 
to  modify  or  set  aside  and  annul  the  judgment  at  any  time 
upon  further  hearing,  and,  therefore,  that  the  judgment  is  not 
final  in  its  nature  and  purpose,  so  that  an  appeal  would  lie 
therefrom.  On  the  other  hand,  it  is  contended  that  the  sub- 
joined clause  is  effective  only  for  the  purpose  of  staying  the 
issuance  of  a  commitment  and  the  enforcement  of  the  judg- 
ment under  and  by  virtue  thereof;  that  it  is  rather  in  the  na- 
ture of  a  stay  of  execution  than  a  withholding  of  a  final  con- 
clusion and  adjudication  upon  the  matters  in  controversy. 
The  proceeding  for  contempt  is  one  regulated  entirely  by  stat- 
ute, which  provides— omitting  a  statement  of  the  specific  mode 
of  procedure  prescribed— that,  upon  the  evidence  taken  as  con- 
templated, the  court  or  judicial  officer  shall  determine  whether 
or  not  the  defendant  is  guilty  of  the  contempt  charged,  and,  if 
it  be  determined  that  he  is  guilty,  he  shall  be  sentenced  to  be 
punished  as  provided  by  such  statute;  and  further,  that, 
when  the  contempt  consists  in  the  omission  or  refusal  to.  per- 
form an  act  in  the  power  of  the  defendant  to  perform,  he  may 
be  imprisoned  until  he  shall  have  performed  it,  and  in  such 
case  the  act  must  be  specified  in  the  warrant  of  commitment. 
From  the  judgment  thus  given  and  entered  either  party  thereto 
may  appeal  "in  like  manner  and  with  like  effect  as  from  the 
judgment  in  ah  action":  Hill's  Ann.  Laws,  §§  651,  659,  661, 
664.  Now,  the  judgment  in  the  case  at  bar  has  determined 
that  the  defendant  was  guilty  of  contempt,  and  it  specifies  in 
what  particular  it  consists.  It  is  further  adjudged  that  he  pay 
a  fine  and  the  costs  of  the  proceeding,  and  that  he  be  impris- 
oned in  the  county  jail  until  he  shall  have  complied  with  the 
previous  order  of  the  court.  This  judgment  conforms  to  every 
requirement  of  the  statute,  and  without  the  latter  clause  no 
one  would  question  that  it  was  final  in  its  nature  and  effect. 
The  rule  seems  to  be  that,  where  it  is  the  purpose  of  the  court 
to  pass  upon  all  the  questions  at  issue,  and  to  finally  consider 
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and  determine  concerning  them,  and  make  and  enter  a  con- 
cluding order  respecting  them,  without  any  intention  of  hold- 
ing the  matter  in  abeyance  so  that  it  may  subsequently  modify 
or  revoke  the  order,  the  judgment  so  entered  will  be  deemed  to 
be  final :  Harvey's  Heirs  v.  Wait,  10  Or.  117.  And  this  is  just 
what  the  court  in  the  present  case  undertook  and  intended  to 
do.  It  was  its  purpose,  undoubtedly,  to  dispose  of  the  case 
absolutely,  so  far  as  adjudging  the  defendant  in  contempt  is 
concerned ;  and  when  it  had  entered  the  judgment  in  this  re- 
gard that  ended  its  jurisdiction  to  modify  or  vacate  the  same, 
unless  for  good  cause  shown  within  the  statutory  provisions. 
The  purpose  of  the  subjoined  clause,  about  which  the  conten- 
tion centers,  was,  no  doubt,  to  stay  the  execution  of  the  judg- 
ment only,  and  not  to  reserve  judgment. 

2.  The  act  establishing  the  proceeding  contemplates  that  the 
judgment  shall  be  enforced  by  means  of  a  warrant  of  commit- 
ment, which  stands  in  the  stead  of  an  execution  upon  the  ordi- 
nary judgment.  The  defendant  cannot  be  committed  except 
by  authority  of  a  warrant.  The  judgment  is  not  self-execut- 
ing; hence  the  order  staying  further  proceedings  is  one  in 
effect  staying  the  enforcement  of  the  judgment  by  withholding 
the  warrant  of  commitment.  This  view  of  the  law  supports 
the  appellant's  right  to  appeal,  and  the  motion  to  dismiss  is 
therefore  denied.  Motion  Overruled. 

Decided  16  December,  1901. 

On  the  Merits. 

Mr.  Justice  Moore  delivered  the  opinion. 

This  is  a  special  proceeding  by  the  State  of  Oregon,  on  the 
relation  of  Thos.  J.  Hammer,  to  punish  F.  0.  Downing  for  a 
constructive  contempt  in  disobeying  an  order  of  the  circuit 
court  for  Multnomah  County  requiring  him  to  apply  certain 
money  found  by  the  court  to  be  in  his  possession  to  the  satis- 
faction of  a  judgment  against  him  and  another  in  favor  of 
Hammer.  It  was  instituted  June  30,  1898,  by  filing  an  affi- 
davit of  which  the  following  is  a  copy,  to  wit : 
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Thomas  J.  Hammer, 

Plaintiff. 
v. 
F.  0.  Downing  and  F.  H. 
Hopkins,  partners,  styled 
Downing  &  Hopkins, 

Defendants. 

State  op  Oregon,  County  op  Multnomah  :  ss. 

'  'I,  Thomas  J.  Hammer,  being  first  duly  sworn,  say  that  lam 
the  plaintiff  in  this  action ;  that  on  the  29th  day  of  October, 
1897,  a  judgment  in  the  above  entitled  action  was  entered  in 
favor  of  plaintiff  and  against  the  defendants  in  the  sum  of 
$7,617.50,  with  interest  from  July  15,  1897,  at  8  per  cent,  per 
annum,  and  $141.30  costs  and  disbursements,  and  upon  the 
same  day  the  said  judgment  was  docketed  in  the  lien  docket  in 
the  clerk's  office  in  this  court,  and  is  now  a  valid  and  existing 
judgment ;  that  on  the  24th  day  of  November,  1897,  an  execu- 
tion upon  said  judgment  was  duly  issued,  but  that  the  same 
was  wholly  unsatisfied,  and  is  to-day  wholly  unsatisfied  and 
unpaid;  that  by  order  of  the  above  court  duly  issued  De- 
cember 4,  1897,  and  by  a  further  order  issued  December  20, 
1897,  upon  proceedings  supplemental  to  execution,  J.  R.  Stod- 
dard, Esq.,  was  duly  appointed  by  this  court  referee  to  take 
testimony  and  report  the  same  to  this  court,  together  with  his 
findings  of  fact  and  conclusions  of  law ;  that  upon  December 
29,  1897,  the  report  of  the  said  referee,  containing  all  testi- 
mony taken  by  him,  together  with  his  findings  of  fact  and  con- 
clusions of  law,  were  duly  filed  in  this  court ;  that  said  report 
found  that  on  September  1,  1897,  and  at  the  time  of  making 
and  filing  said  report,  defendant  F.  O.  Downing  was  the  owner 
and  in  possession  of  $10,000  in  money  in  Multnomah  County, 
Oregon,  which  said  money  was  liable  to  the  execution  upon  the 
judgment  herein ;  that  said  referee  found  as  a  conclusion  of 
law  that  said  defendant  be  required  to  pay  said  $10,000,  or  as 
much  thereof  as  may  be  necessary  to  satisfy  said  judgment, 
within  ten  days  from  the  entry  of  judgment  therein,  said  report 
of  said  referee  being  especially  referred  to  herein  and  made  a 
part  of  this  affidavit,  as  the  same  appears  in  the  record  in  this 
cause;  that  upon  April  4,  1898,  this  court  duly  confirmed 
the  report  of  the  said  referee,  and  entered  judgment  and  order 
herein  that  the  said  defendant  P.  O.  Downing,  on  or  before 
April  16,  1898,  apply  said  sum  of  $10,000,  or  so  much  thereof 
as  may  be  necessary,  in  satisfaction  of  the  said  judgment  of 
plaintiff ;  that  the  said  F.  O.  Downing  has  failed  and  refused 
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to  comply  with  said  order,  and  has  paid  upon  said  judgment 
no  part  of  the  same,  and  the  whole  thereof  is  now  due,  owing, 
and  unsatisfied,  and,  unless  the  said  Downing  is  compelled  to 
pay  the  same  on  said  order,  the  said  judgment  will  be  wholly 
lost  to  the -plaintiff;  that  said  F.  0.  Downing  has  no  other 
property  on  which  execution  may  be  levied.  Wherefore,  affiant 
prays  that  said  defendant  F.  0.  Downing  be  ordered  to  appear 
before  this  court  to  show  cause  why  he  should  not  comply  with 
said  order  ur  be  punished  for  contempt. 

"Thos.  J.  Hammer. 

'  *  Subscribed  and  sworn  to  before  me  this  June  29th,  1898. 
"E.  E.  Coovebt,  Notary  Public  for  Oregon." 

Thereupon  an  order  was  issued  requiring  the  defendant  to 
appear  in  said  court  on  July  7,  1898,  to  show  cause  why  he 
should  not  be  punished  for  contempt.  At  the  time  so  ap- 
pointed the  defendant  appeared  and  demurred  on  the  ground 
that  the  court  had  no  jurisdiction  to  make  said  order,  and  that 
the  affidavit  on  which  it  was  based  does  not  state  facts  sufficient 
to  warrant  the  court  in  making  it.  The  demurrer  being  over- 
ruled, the  defendant,  on  August  8,  1898,  interposed  another 
on  the  ground  that  there  was  a  defect  of  parties  plaintiff,  in 
that  the  State  of  Oregon  was  not  named  as  a  coplaintiff; 
and  this  demurrer  being  also  overruled,  an  answer  was  filed 
November  26,  1898,  admitting  that  on  April  4,  1898,  the  court 
made  an  order  wherein  Downing  was  required  on  or  before 
April  16, 1898,  to  apply  the  sum  of  $10,000,  or  so  much  thereof 
as  might  be  necessary,  in  satisfaction  of  a  judgment  rendered 
October  29,  1897,  in  favor  of  Hammer  and  against  Downing, 
Hopkins  &  Company.  It  is  also  alleged  that  at  the  time  said 
action  was  commenced  a  writ  of  attachment  was  issued,  in 
pursuance  of  which  certain  property  of  the  defendants  was 
attached,  and  by  the  judgment  ordered  sold,  but  no  execution 
had  been  levied  thereon ;  that  Downing  was  also  the  owner  of 
other  property,  which,  together  with  that  so  attached,  was 
amply  sufficient  to  satisfy  said  judgment;  that  the  order  in 
the  proceedings  supplemental  to  execution,  upon  which  the 
order  herein  is  based,  is  not  supported  by  evidence,  but  is 
based  upon  a  presumption  of  fact  not  applicable  thereto.    The 
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allegations  of  new  matter  in  the  answer  having  been  denied  in 
the  reply,  the  plaintiff,  by  leave  of  the  court,  amended  the  title 
by  making  the  State  of  Oregon  a  party  plaintiff.  At  the  trial 
testimony  was  taken  from  which  the  court  found  that  the  de- 
fendant was  guilty  of  contempt  in  disobeying  the  order  of 
April  4,  1898,  and  that  it  was  then  in  his  power  to  comply 
therewith,  and  thereupon  adjudged  that  he  pay  a  fine  of  $25 
and  costs,  and  be  imprisoned  in  the  county  jail  of  said  county 
until  he  complied  with  the  order  by  applying  said  sum  of 
$10,000,  or  sufficient  thereof  to  satisfy  judgment,  interest,  and 
costs,  and  Downing  appeals. 

3.  It  is  contended  by  appellant's  counsel  that  the  court  had 
no  jurisdiction  of  the  subject-matter,  and  no  authority  to  issue 
the  order -of  April  4,  1898,  because,  the  order  requiring  the 
judgment  debtor  to  appear  before  the  referee  having  been 
made  by  the  judge  at  chambers  such  judge  only  could  issue  a 
final  order  requiring  Downing  to  satisfy  the  judgment,  and 
that  the  final  order,  having  been  made  by  the  court,  is  void. 
The  statute  (Hill's  Ann.  Laws)  prescribing  the  mode  of  com- 
pelling the  satisfaction  of  judgments  in  proceedings  supple- 
mental to  execution,  as  far  as  deemed  applicable  herein,  is  as 
follows: 

Section  308.  "After  the  issuing  of  an  execution  against 
property,  and  upon  proof  by  the  affidavit  of  the  plaintiff  in 
the  writ,  or  otherwise,  to  the  satisfaction  of  the  court  or  judge 
thereof,  that  the  judgment  debtor  has  property  liable  to  exe- 
cution, which  he  refuses  to  apply  towards  the  satisfaction  of 
the  judgment,  such  court  or  judge  may,  by  an  order,  require 
the  judgment  debtor  to  appear  and  answer  under  oath  con- 
cerning the  same,  before  such  court  or  judge,  or  before  a  ref- 
eree appointed  by  such  court  or  judge,  at  a  time  and  place 
specified  in  the  order." 

Section  309.  "On  the  appearance  of  the  judgment  debtor, 
he  may  be  examined  on  oath  concerning  his  property.  His 
examination,  if  required  by  the  plaintiff  in  the  writ,  shall  be 
reduced  to  writing,  and  filed  with  the  clerk  by  whom  the  exe- 
cution was  issued.    Either  party  may  examine  witnesses  in  his 
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behalf,  and  if  by  such  examination  it  appear  that  the  judgment 
debtor  has  any  property  liable  to  execution,  the  court  or  judge 
before  whom  the  proceeding  takes  place,  or  to  whom  the  report 
of  the  referee  is  made,  shall  make  an  order  requiring  the  judg- 
ment debtor  to  apply  the  same  in  satisfaction  of  the  judg- 
ment, or  that  such  property  be  levied  on,  by  execution,  in  the 
manner  and  with  the  effect  as  provided  in  Title  I  of  this  chap- 
ter, or  both,  as  may  seem  most  likely  to  affect  [effect]  the  ob- 
ject of  the  proceeding." 

It  was  held  in  New  York,  in  construing  a  statute  of  similar 
import,  that  a  preliminary  order  for  the  examination  of  the 
debtor  might  be  granted  by  a  judge  at  chambers,  and,  the  pro- 
ceedings being  special  in  character,  and  designed  to  afford  the 
creditor  a  speedy^  and  efficient  remedy  against  a*  dishonest 
debtor,  they  were  to  be  controlled  by  the  officer  before  whom 
they  were  instituted :  Hulsaver  v.  Wiles,  11  How.  Prac.  446. 
The  statute  construed  in  that  case  provided,  In  effect,  that, 
when  an  execution  against  the  property  of  a  judgment  debtor 
is  returned  unsatisfied  in  whole  or  in  part,  the  judgment  cred- 
itor is  entitled  to  an  order  from  a  judge  of  the  court,  or  a 
county  judge  of  the  county  to  which  the  execution  was  issued, 
or  a  judge  of  the  court  of  common  pleas  for  the  city  and  county 
of  New  York,  when  the  execution  is  issued  to  such  city  and 
county,  requiring  the  judgment  debtor  to  appear  and  answer 
before  such  judge,  at  a  time  and  place  specified  in  the  order, 
within  the  county  to  which  the  execution  was  issued:  How. 
Code,  N.  Y.  §  292.  Our  statute,  it  will  be  observed,  is  much 
broader  than  that  of  New  York,  and  evidently  framed  so  as  to 
give  the  court  or  judge  sufficient  authority  to  issue  a  prelimi- 
nary order  requiring  the  judgment  debtor  to  appear  and  an- 
swer concerning  his  property  at  a  time  and  place  specified  in 
the  order;  and  if,  upon  such  examination,  it  satisfactorily 
appear  that  the  debtor  has  property  liable  to  execution,  the 
judge  is  vested  with  plenary  power  to  issue  the  final  order, 
requiring  him  to  apply  the  same  in  satisfaction  of  the  judg- 
ment, or  that  the  execution  be  levied  on  such  property;  and 
the  same  measure  of  power  is  also  conferred  upon  the  court. 
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The  only  restriction,  as  we  view  the  statute,  is  that  if  the  pre- 
liminary order  be  made,  as  in  this  instance,  by  the  judge,  the 
final  ofder,  if  made  in  vacation  or  at  chambers,  must  also  be 
issued  by  the  same  authority ;  for  a  judge  may  exercise  out  of 
court  all  the  powers  expressly  conferred  upon  such  officer,  as 
contradistinguished  from  a  court,  and  not  otherwise:  Hill's 
Ann.  Laws,  §  915.  It  was  also  held  at  one  time  in  New  York, 
in  construing  a  similar  statute,  that  the  judge  who  made  the 
order  for  the  examination  of  the  judgment  debtor  was  the  only 
power  authorized  to  punish  the  debtor  for  disobedience  in  fail- 
ing to  attend  at  the  time  and  place  appointed  for  his  exam- 
ination :  Shepherd  v.  Dean,  3  Abb.  Prac.  424.  A  different  con- 
clusion, however,  was  reached  in  Wicker  v.  Dresser,  13  How. 
Prac.  331,  where  it  was  held  that  the  court,  as  well  as  the 
judge,  has  power  to  punish  for  contempt  in  proceedings  sup- 
plemental to  execution.  When  the  preliminary  order  initiating 
the  proceedings  is  made  by  the  judge,  we  do  not  think  a  rea- 
sonable construction  of  the  statute  prohibits  the  court  from 
issuing  the  final  order  requiring  satisfaction  of  the  judgment. 
4.  It  is  contended  that,  because  the  judgment  debtor  did  not 
appear  before  the  referee  as  directed,  the  order  requiring  him 
to  satisfy  the  judgment  is  void.  It  will  be  remembered  that  the 
statute  (Section  309,  Hill's  Ann.  Laws)  provides  that,  on  the 
appearance  of  the  judgment  debtor,  he  may  be  examined  on 
oath  concerning  his  property.  It  is  nowhere  provided  that 
upon  his  failure  or  refusal  to  obey  the  requirement  of  the  pre- 
liminary order  the  jurisdiction  is  ousted,  or  the  authority  of 
the  court  or  judge  suspended.  If  such  a  result  were  a  rule  of 
procedure,  the  judgment  debtor  would  have  power  to  delay  the 
enforcement  of  a  judgment  indefinitely,  though  he  might  pos- 
sess ample  intangible  property  with  which  to  satisfy  the  sum 
adjudged  against  him.  He  cannot  be  examined  unless  he  ap- 
pears at  the  time  and  place  appointed  for  that  purpose ;  but  the 
statute,  having  prescribed  that  either  the  judgment  creditor  or 
debtor  may  examine  witnesses  in  his  behalf,  has  provided  a 
method  whereby  the  creditor  may  ascertain  what  property  the 
debtor  possesses  liable  to  execution,  though  the  latter  disobeys 
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the  order  requiring  him  to  appear  for  examination,  thereby  ren- 
dering himself  liable  to  punishment  for  contempt.  Any  other 
construction  of  the  statute  (Sections  308  and  309,  Hill's  Ann. 
Laws)  would  render  its  provisions  idle  and  give  a  dishonest 
debtor  power  to  defeat  the  remedial  provisions  evidently  in- 
tended by  the  legislative  assembly  as  a  summary  method  of 
compelling  him  to  satisfy  judgments  rendered  against  him  out 
of  property  that  cannot  be  found  or  reached  by  the  officer  in 
possession  of  the  execution.  Downing 's  nonappearance  did 
not  defeat  or  suspend  the  power  to  conduct  the  examination  in 
his  absence. 

5.  It  is  contended  that  the  affidavit  upon  which  the  pre- 
liminary order  was  based  stated  facts  which  negatived  the 
right  to  require  the  judgment  debtor  to  appear  for  examina- 
tion concerning  his  property  liable  to  execution,  and,  this  be- 
ing so,  the  order  requiring  him  to  apply  any  property  claimed 
to  have  been  in  his  possession  in  satisfaction  of  the  judgment 
is  void.  The  affidavit  referred  to  stated  that  the  sheriff,  to 
whom  the  execution  was  delivered  for  service,  was  unable  to 
find  any  property  belonging  to  either  of  the  defendants  out  of 
which  he  could  make  more  than  a  small  part  of  the  sum  due 
on  the  judgment.  It  is  argued  that,  before  the  judgment 
creditor  is  entitled  to  invoke  the  aid  of  proceedings  supple- 
mental to  execution,  he  must  levy  upon  and  sell  the  tangible 
property  of  the  judgment  debtor  that  is  liable  thereto.  The 
statutes  of  many  of  the  states  contain  such  provisions,  but  ours 
does  not,*  and  the  only  requisite  necessary  to  this  ancillary 
remedy  is  the  issuing  of  an  execution  against  property  and 
proof  by  the  affidavit  of  the  plaintiff  in  the  writ  that  the  judg- 
ment debtor  has  property  liable  to  execution  which  he  refuses 
to  apply  toward  the  satisfaction  of  the  judgment. 

6.  It  is  maintained  that  after  the  original  action  was  com- 
menced by  Hammer,  in  which  he  recovered  the  judgment  that 
forms  the  basis  of  the  proceedings  supplemental  to  execution, 
certain  property  was  attached  which  by  the  court  was  ordered 


•See  Section  308. 
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to  be  sold ;  and,  no  execution  having  been  levied  thereon,  the 
order  requiring  Downing  to  appear  for  examination,  and  also 
the  order  requiring  him  to  satisfy  the  judgment,  are  void.  It 
may  be  that  the  sheriff,  in  pursuance  of  the  command  of  the 
execution  ordering  the  property  so  attached  to  be  sold  to  sat- 
isfy the  judgment,  would  have  been  obliged  to  make  such  sale 
before  he  could  sell  other  property ;  but,  however  this  may  be, 
the  mere  statement  in  the  affidavit  that  the  judgment  debtor 
had  property  liable  to  execution  which  he  refused  to  apply 
toward  the  satisfaction  of  the  judgment,  if  believed  by  the 
court  or  judge,  was  sufficient  to  authorize  the  issuance  of  the 
orders  complained  of ,  notwithstanding  the  attachment.  What 
has  been  said  respecting  the  attachment  applies  with  equal 
force  to  the  contention  that  the  judgment  debtor  having  suffi- 
cient tangible  property  subject  to  execution  by  the  sale  of 
which  the  judgment  might  be  satisfied  renders  the  order  re- 
quiring him  to  satisfy  the  same  void. 

7.  It  is  insisted  that  the  final  order  of  April  4,  1898,  re- 
quiring Downing  to  satisfy  the  judgment,  was  not  based  upon 
findings  of  fact  competent  to  support  it,  but  by  invoking  a 
disputable  presumption  that  was  not  applicable  thereto,  there- 
by rendering  said  order  void.    It  has  just  been  decided  in  the 

case  of  Hammer  v.  Downing,  41  Or. (66  Pac.  916),  in  the 

proceedings  supplemental  to  execution,  that  the  order  was 
erroneously  issued ;  but  this  does  not  render  it  void.  While  a 
party  cannot  be  punished  for  disobeying  a  void  order  (Brown 
v.  Moore,  61  Cal.  432;  Buhl  v.  Ruhl,  24  W.  Va.  279),  the  rule 
is  universal  that  a  voidable  order  must  be  obeyed  until  it  has 
been  set  aside  in  a  proper  proceeding  instituted  or  prosecuted 
for  that  purpose  [Ex  parte  Spencer,  83  Cal.  460  (23  Pac.  395, 
17  Am.  St.  Rep.  266) ;  In  re  Cohen,  5  Cal.  494;  People  v. 
O'Neil,  47  Cal.  109;  Lutt  v.  Orimont,  17  111.  App.  308;  Keenan 
v.  People,  58  111.  App.  241 ;  State  v.  Horner,  16  Mo.  App.  191 ; 
Forrest  v.  Price,  52  N.  J.  Eq.  16  (29  Atl.  215)].  Mr.  Justice 
Allen,  in  People  v.  Bergen,  53  N.  Y.  404,  speaking  of  a  similar 
order,  said:    "If  it  was  improvidently  or  erroneously  granted, 

40  OB.-21. 
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the  remedy  of  the  party  aggrieved  was  by  application  to  vacate 
it  or  by  appeal.  It  is  not  void,  and  it  cannot  be  reviewed  upon 
an  application  to  punish  for  a  disobedience  of  it.  So  long  as 
it  remains  in  force,  the  duty  of  all  parties  is  to  obey  it,  and  the 
merits  of  the  order  are  not  reviewable."  The  want  of  juris- 
diction, such  as  will  justify  the  disobedience  of  an  order  of 
court,  must  be  manifest  from  an  inspection  of  the  proceedings 
at  their  inception,  and  not  such  as  develops  during  the  hearing : 
Ex  parte  Wimberly,  57  Miss.  437;  Forrest  v.  Price,  52  N.  J. 
Eq.  16  (29  Atl.  215) ;  People  v.  Bergen,  53  N.  Y.  404.  The 
court  had  jurisdiction  of  the  proceedings  supplemental  to  exe- 
cution at  their  inception,  and  the  issuance  of  a  voidable  order 
therein  affords  no  justification  for  a  disobedience  thereof: 
Rapalje,  Contempt,  §  33. 

8.  It  is  contended  that  the  court  never  acquired  jurisdiction 
of  the  subject-matter  of  the  contempt  proceedings,  because 
they  were  not  instituted  in  the  name  of  the  proper  party 
plaintiff,  and  hence  the  order  imposing  the  fine  and  punish- 
ment is  void.  The  statute  prescribing  the  method  of  procedure 
in  such  cases  provides  as  follows:  "In  the  proceeding  for  a 
contempt,  the  state  is  plaintiff.  In  all  cases  of  public  interest, 
the  proceeding  may  be  prosecuted  by  the  district  attorney,  on 
behalf  of  the  state ;  and  in  all  cases  where  the  proceeding  is 
commenced  upon  the  relation  of  a  private  party,  such  party 
shall  be  deemed  a  coplaintiff  with  the  state" :  Hill's  Ann. 
Laws,  §  655.  A  civil  contempt  is  a  disobedience  by  a  party 
of  the  order  of  a  court  or  judge,  made  for  the  benefit  or  ad- 
vantage of  another  party  to  the  proceedings:  Rapalje,  Con- 
tempt, §  21;  State  v.  Knight,  3  S.  D.  509  (54  N.  W.  412,  44 
Am.  St.  Rep.  809) ;  Welch  v.  Barber,  52  Conn.  147  (52  Am. 
R^p.  567) ;  People  ex  rel.  v.  Court  of  Oyer  and  Terminer,  101 
N.  Y.  245  (4  N.  E.  259,  54  Am.  Rep.  691) ;  Rawson  v.  Rawson, 
35  111.  App.  505;  Ex  parte  Robertson,  27  Tex.  App.  628  (11  S. 
W.  669, 11  Am.  £>t.  Rep.  207).  A  criminal  contempt  consists  in 
disrespect  of  the  court  or  disobedience  of  its  process,  whereby 
the  administration  of  justice  is  obstructed,  or  in  any  act  or 
language  of  a  person  which  tends  to  bring  the  court  into  dis- 
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respect ;  Stat e  ex  rel  v.  Conn,  37  Or.  596  (62  Pac.  289) ;  Peo- 
ple ex  rel.  v.  Court  of  Oyer  and  Terminer,  101  N.  Y.  245  (4 
N.  E.  259,  54  Am.  Rep.  691) ;  Wyatt  v.  People,  17  Colo.  252 
(28  Pac.  961) ;  State  v.  Gilpin,  1  Del.  Ch.  25;  Ex  parte  Rob- 
ertson,  27  Tex.  App.  628  (11  S.  W.  669,  11  Am.  St.  Rep.  207) ; 
Huhl  v.  Kuhl,  24  W.  Va.  279 ;  In  re  Murphey,  39  Wis.  286.  In 
Wyatt  v.  People,  17  Colo.  252  (28  Pac.  961),  Mr.  Justice 
Helm,  in  speaking  of  the  division  of  contempts,  says:  "The 
foregoing  classification  is  not  affected  by  the  fact  that  the  pro- 
cedure is  in  most  instances  substantially  the  same,  whether 
the  contempt  be  civil  or  criminal ;  nor  is  the  character  of  the 
contempt  in  this  regard  controlled  by  the  character  of  the 
court  in  which  it  occurs.  For  centuries  courts  clothed  with 
civil  jurisdiction  only  have  investigated  and  punished  those 
contempts  which  are  classified  as  criminal/ '  It  has  been  held 
that  motions  and  affidavits  for  the  attachment  of  the  person 
in  civil  suits  are  proceedings  on  the  civil  side  of  the  court  until 
the  writs  for  their  apprehension  issue,  and  are  to  be  entitled 
with  the  names  of  the  parties ;  but  thereafter,  when  the  ques- 
tion of  contempt  arises  therein,  the  proceedings  are  on  the 
criminal  side :  United  States  v.  Wayne,  28  Fed.  Cas.  No.  16,654, 
Chancellor  Walworth,  in  Stafford  v.  Brown,  4  Paige,  360, 
reaches  the  same  conclusion  on  this  subject,  and  says:  "In 
proceedings  for  contempts  which  are  strictly  criminal,  all 
the  proceedings  after  the  granting  of  the  attachment  or  order 
to  show  cause,  and  including  the  order,  should  be  in  the  name 
of  the  people.  As  there  has  been  no  uniform  practice  in  this 
court  as  to  the  entitling  of  orders  and  proceedings  to  enforce 
the  rights  or  remedies  of  parties  to  the  cause,  as  between 
themselves,  it  cannot  be  irregular  to  entitle  them  either  way." 
In  Freeman  v.  City  of  Huron,  8  S.  D.  435  (66  N.  W.  928),  it 
is  held  that  a  contempt  proceeding  for  violating  an  order  in 
an  action  may  properly  be  entitled  as  in  that  action.  This 
conclusion  is  based  upon  the  observation  of  Mr.  Justice  Haney 
that  "we  have  no  statute  regulating  the  matter."  Such  is  not 
the  case  in  this  state,  and  in  our  opinion  contempt  proceedings 
should  be  instituted,  if  criminal,  in  the  name  of  the  state;  if 
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civil,  as  in  the  case  at  bar,  in  the  name  of  the  state,  upon  the 
relation  of  a  private  party:  Haight  v.  Lucia,  36  Wis.  355. 
But  the  defect  in  this  respect  we  do  not  consider  fatal,  for  the 
statute  provides  that  the  court  may,  at  any  time  before  trial, 
in  furtherance  of  justice,  and  upon  such  terms  as  may  be 
proper,  allow  any  pleading  or  proceeding  to  be  amended  by 
adding  the  name  of  a  party:  Hill's  Ann.  Laws,  §  101.  Ham- 
mer was  a  proper  party  at  the  institution  of  the  contempt 
proceedings,  whereby  jurisdiction  of  the  subject-matter  was 
secured;  and  under  the  liberal  provision  of  the  statute  ad- 
verted to  we  think  it  apparent  that  the  court  had  authority 
to  permit,  and  was  justified  in  allowing,  the  amendment. 

9.  It  is  maintained  that,  an  appeal  having  been  taken  from 
the  order  of  April  4,  1898,  requiring  Downing  to  satisfy  the 
judgment,  the  proceedings  supplemental  to  execution  were 
stayed,  and,  this  being  so,  the  court  had  no  jurisdiction  of  the 
contempt  proceedings.  The  undertaking  on  the  appeal  from 
the  final  order  requiring  the  judgment  debtor  to  satisfy  the 
judgment  did  not  provide  that,  if  the  order  appealed  from 
were  affirmed  in  whole  or  in  part,  Downing  would  satisfy  the 
same ;  but  it  is  argued  by  his  counsel  that  a  final  order  in  pro- 
ceedings supplemental  to  execution  is  not  a  judgment  or  decree 
for  the  recovery  of  money,  or  of  personal  property  or  the  value 
thereof,  within  the  meaning  of  the  statute:  Hill's  Ann.  Laws, 
§  538,  subd.  1.  Proceedings  supplemental  to  execution  are 
ancillary,  and,  as  they  cannot  be  instituted  except  in  cases  of 
a  judgment  against  property,  we  think  they  are  so  closely  con- 
nected with  such  judgment  as  to  make  the  final  order  a  part 
thereof,  and  render  it  necessary  for  the  judgment  debtor,  in 
appealing  therefrom,  if  he  desire  to  stay  the  proceedings,  to 
give  an  undertaking  conditioned  that  he  would  satisfy  the  said 
order  so  far  as  affirmed,  or  to  secure  the  court's  order  staying 
the  proceedings.  The  court,  in  People  v.  Bergen,  53  N.  Y.  404, 
speaking  upon  this  subject,  say:  " Neither  is  it  a  defense  in 
proceedings  to  punish  for  a  contempt  that  an  appeal  has  been 
taken  from  the  order.  If  the  proceedings  have  not  been 
stayed,  the  party  has  a  right  to  take  every  step  for  the  enforce- 
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ment  of  his  civil  remedy  that  he  might  if  no  appeal  was  taken. 
In  this  case  the  proceedings  are  not  stayed,  but  the  relator  has, 
by  express  permission  of  the  court,  the  privilege  of  making 
such  application  under  the  order  as  his  counsel  may  advise.' ' 

10.  It  is  insisted  that  the  affidavit  upon  which  the  proceed- 
ings are  based  does  not  state  facts  sufficient  to  give  the  court 
jurisdiction  of  the  subject-matter,  and  hence  its  order  punish- 
ing the  defendant  for  a  contempt  is  void.  The  rule  is  well 
settled  that,  before  a  party  can  be  brought  into  contempt  for 
not  complying  with  an  order  of  court,  such  order  must  be 
served  upon  him  and  demand  made  by  a  party  authorized  to 
require  him  to  comply  therewith,  or  that  he  has  personal 
knowledge  or  notice  of  such  order:  Johnson  v.  San  Francisco 
Superior  Court,  63  Cal.  578;  Hennessy  v.  Nicol,  105  Cal.  138 
(38  Pac.  649) ;  Bonner  v.  People,  40  111.  App.  628;  Lorton  v. 
Seaman,  9  Paige,  609 ;  Tebo  v.  Baker,  77  N.  Y.  33.  The  facts 
constituting  contempt,  when  not  committed  in  the  presence  of 
the  court,  must  be  shown  by  affidavit  [Hill's  Ann.  Laws,  §  653 ; 
State  v.  Kaiser,  20  Or.  50  (23  Pac.  964,  8  L.  R.  A.  584) ;  State 
ex  rel.  v.  Conn,  37  Or.  596  (62  Pac.  289)],  and  such  affidavit 
must  aver  service  of  the  order  [State  v.  Gilpin,  1  Del.  Ch.  25] 
and  demand  for  the  payment  of  the  sum  awarded  by  a  person 
qualified  to  make  the  same  [Gray  v.  Cook,  24  How.  Prac.  432; 
McComb  v.  Weaver,  11  Hun,  271;  Edison  v.  Edison,  56  Mich. 
185  (22  N.  W.  264)].  An  examination  of  the  affidavit  will 
disclose  that  it  is  defective  in  these  particulars.  The  answer, 
however,  admits  the  issuance  of  the  order  of  April  4,  1898,  and 
thereby  cures  the  defect  in  the  affidavit :  Papke  v.  Papke,  30 
Minn.  260  (15  N.  W.  117) ;  People  ex  rel.  v.  Court  of  Sessions 
of  Albany  County,  147  N.  Y.  290  (41  N.  E.  700). 

11.  It  is  maintained  that  the  evidence  demonstrates  that  it 
was  impossible  for  Downing  to  comply  with  the  order  of  April 
4,  1898,  and,  this  being  so,  he  could  not  be  guilty  of  contempt. 
At  the  time  he  was  cited  to  appear  to  show  why  he  should  not 
be  fined  for  a  contempt,  he  testified  as  follows :  "I  have  not 
had  in  my  possession  or  under  my  control  $10,000  lawful 
money  of  the  United  States  since  the  fourth  day  of  April, 
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1898.  I  have  not  in  my  possession  nor  under  my  control  at 
this  time  $10,000  lawful  money  of  the  United  States."  It 
will  be  remembered  that  the  judgment  rendered  against  him 
and  his  partner  was  for  the  sum  of  $7,817.50,  and  interest 
and  costs,  and,  while  he  may  not  have  had  in  his  possession  or 
under  his  control  the  sum  of  $10,000,  he  may  have  had  a  suffi- 
cient sum  to  satisfy  the  judgment ;  for  his  testimony  is  a  nega- 
tive pregnant,  admitting  the  possession  of  a  sum  of  money  less 
than  $10,000, 

It  is  maintained  that  the  judgment  was  erroneous,  because 
based  upon  answers  to  questions  propounded  to  Downing  upon 
his  cross-examination,  tending  to  discover  property  other  than 
the  $10,000  specified  in  the  finding.  His  answers  to  the  ques- 
tions propounded  on  cross-examination  were  probably  brought 
out  to  show  his  ability  to  comply  with  the  order,  and  as  a  basis 
for  determining  the  fine  that  should  be  imposed  for  disobedi- 
ence thereof  if  he  was  able  to  comply  therewith. 

12.  Other  errors  are  assigned,  but  we  do  not  think  they  are 
of  sufficient  importance  to  require  consideration.  The  judg- 
ment in  the  case  of  Hammer  v.  Downing,  upon  which  these 
proceedings  were  based,  has  been  reversed  [Jlammer  v.  Down- 
ing, 39  Or.  504  (64  Pac.  651)],  so  that  the  defendant  cannot 
be  incarcerated  thereunder  until  he  pays  the  sum  required, 
thus  leaving  the  fine  only  to  be  enforced.  It  follows  that  the 
order  is  affirmed.  Affirmed. 


Argued  9  I>ecember,  1901 :  decided  6  January,  1902. 
ELMOTT  v.  BLOTD. 

[67  Pac  202.] 

Equitable  Jurisdiction  to  restrain  Waste. 

1.  Where  there  1b  a  privity  of  estate  between  the  parties  the  owner  of  real 
property  may  sue  to  restrain  threatened  or  partly  accomplished  waste  there- 
on:  JShcridan  v.  McMullcn,  12  Or.  150,  and  Bishop  t.  Baislcy,  28  Or.  119,  ap- 
plied. 

Joinder  op  Parties — Multifariousness. 

2.  Where  the  owners  of  different  parcels  of  land  contract  jointly  with  an- 
other concerning  their  combined  property,  such  owners  may  join  In  a  salt  to 
restrain  waste  on  the  leased  ground. 
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CONSTBUCTION  OF  TIMBER  CONTRACT. 

3.  Ao  agreement  between  the  owners  of  land  and  another  recited  that  the 
owners  sold  the  other  all  the  saw  timber  on  the  land  at  a  certain  price  per 
thousand  feet,  board  measure,  all  scaling  to  be  done  at  a  mill  which  the 
other  covenanted  to  erect  on  the  land.  The  owners  covenanted  that  they 
would  permit  the  other  to  enter  on  the  premises  for  the  purpose  of  erecting 
a  mill  and  doing  anything  necessary  during  the  time  allowed  to  cut  and  saw 
the  timber.  It  was  provided  that  no  less  than  a  certain  amount  of  lumber 
should  be  cut  each  year,  and  that  it  should  all  be  removed  within  ten  years, 
but  that  the  time  might  be  extended  for  an  additional  five  years.  Held,  that 
the  contract  was  not  a  sale  of  the  saw  timber,  but  a  license  to  erect  a  mill 
and  manufacture  lumber  from  the  saw  timber ;  and  hence  It  was  a  violation 
of  the  agreement  for  the  licensee  to  remove  timber  for  telegraph  poles,  though 
they  were  scaled  at  the  mill. 

From  Multnomah :    John  B.  Cleland,  Judge. 

Suit  by  Mary  Elliott  and  others  against  Clarence  R.  Bloyd 
and  another.  From  a  decree  in  favor  of  plaintiffs,  defend- 
ants appeal.  Affirmed. 

For  appellants  there  was  an  oral  argument  by  Mr.  Geo.  C. 
Stout,  with  a  brief  over  the  name  of  Stott  &  Stout,  to  this 
effect: 

The  defendants  being  separate  owners  of  the  land  where  the 
timber  was  being  cut,  cannot  join  as  plaintiffs  in  a  suit  to  re- 
strain defendants  from  cutting  timber  on  their  lands :  City  of 
Portland  v.  Paulsen,  16  Or.  450  (1  L.  R.  A.  673,  19  Pac.  450) ; 
Woolstein  v.  Welch,  42  Fed.  566 ;  Fogg  v.  Nevada  Ry.  Co.  20 
Nev.  429  (23  Pac.  840) ;  Hinchman  v.  Railroad  Co.  17  N.  J. 
Eq.  75  (86  Am.  Dec.  252) ;  Yate  v.  Railroad  Co.  10  Ind.  174; 
Railroad  v.  Prudden,  20  N.  J.  Eq.  539;  Demanst  v.  Hardham, 
34  N.  J.  Eq.  472. 

Where  it  appears  from  the  evidence  at  the  trial  that  plain- 
tiffs have  been  improperly  joined  a  court  of  equity  will  not 
grant  an  injunction:  High,  Inj.  (3  ed.),  §§  1563  and  1613; 
Moore  v.  Hill,  59  Ga.  760 ;  10  Am.  &  Eng.  Ency.  Law,  796. 

The  court  has  no  jurisdiction  of  this  cause  because  there  is 
no  allegation  in  the  complaint  that  the  defendants  are  insol- 
vent, and  it  appears  both  from  the  complaint  and  the  proof 
that  the  value  of  the  timber  being  cut  can  be  ascertained: 
Hcaney  v.  Butte  d'  Mont.  Com.  Co.  10  Mont.  590   (27  Pac. 
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379) ;  Earing  v.  O'Rourke,  14  Or.  514  (13  Pac.  483) ;  Parsons 
v.  Hartman,  25  Or.  547  (30  L.  R.  A.  98,  42  Am.  St.  Rep.  803, 
37  Pac.  61 ) ;  California  Nav.  &  Imp.  Co.  v.  Union  Transp.  Co. 
122  Gal.  641  (55  Pac.  591). 

For  respondents  there  was  an  oral  argument  by  Mr.  Austin 
F.  Flegel,  with  a  brief  over  the  names  of  Thomas  H.  Ward, 
and  Mr.  Flegel,  to  this  effect: 

First.  The  court  has  jurisdiction  to  hear  and  determine  this 
suit:  Sheridan  v.  McMullen,  12  Or.  150  (6  Pac.  497) ;  Ewing 
v.  O'Rourke,  14  Or.  514  (13  Pac.  483) ;  Mendenhall  v.  Water 
Co.  27  Or.  38  (39  Pac.  399) ;  Norton  v.  Elwert,  29  Or.  583  (41 
Pac.  926) ;  Bishop  v.  Baisley,  28  Or.  119  (41  Pac.  937) ;  No- 
toma  W.  &  M.  Co.  v.  darken,  14  Cal.  544;  Hecks  v.  Michael, 
15  Cal.  115 ;  Spear  v.  Cutter,  5  Barb.  486 ;  Hawley  v.  Clawes, 
2  John.  Ch.  121 ;  Kane  v.  Vanderburgh,  1  John.  Ch.  20 ;  Wat- 
son v.  Hunter  &  McClay,  5  John.  Ch.  168  (9  Am.  Dec.  295) ; 
Peak  V.  Hayden,  3  Bush,  125 ;  Markham  v.  Howell,  33  6a.  508 ; 
Buncombe  v.  Felt,  81  Mich.  332;  Pomeroy,  Eq.  Jur.  (2  ed.), 
vol.  Ill,  §  1348. 

Second.  The  cutting  of  timber  is  waste:  28  Am.  &  Eng. 
Ency.  of  Law,  870 ;  Natoma  W.  &  M.  Co.  v.  Clarken,  14  Cal. 
544 ;  Hecks  v.  Michael,  15  Cal.  115 ;  Spear  v.  Cutter,  5  Barb. 
486;  Peak  v.  Hayden,  3  Bush,  125;  Sheridan  v.  McMullen,  12 
Or.  150  (6  Pac.  497). 

Mb.  Justice  Wolvebton  delivered  the  opinion. 

On  October  20,  1896,  Mary  Elliott  and  Samuel  Elliott,  her 
husband,  and  W.  C.  Elliott,  as  parties  of  the  first  part,  entered 
into  an  agreement  with  the  defendant  Clarence  R.  Bloyd,  as 
party  of  the  second  part,  of  tenor  following :  ' '  That  the  said 
parties  of  the  first  part,  for  and  in  consideration  of  the  agree- 
ments herein  promised  to  be  done  and  performed  by  the  party 
of  the  second  part,  hereby  bargain,  sell,  and  convey  to  said 
party  of  the  second  part  all  the  saw  timber  on  the  following 
described  premises,  *  *  *  for  the  agreed  price  of  twenty- 
five  cents  per  thousand, board  measure,  for  any  and  all  kinds  of 
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timber  except  maple,  for  which  the  price  shall  be  fifty  cents 
per  thousand.  The  logs  to  be  scaled  at  the  mill,  and  accounts 
of  said  scaling  to  be  delivered  by  party  of  the  second  part  to 
the  parties  of  the  first  part,  on  demand,  as  often  and  at  the  end 
of  each  year  from  and  after  starting  the  mill  hereinafter  men- 
tioned. Party  of  the  second  part  to  erect  and  put  in  operation 
a  good  and  sufficient  sawmill,  with  the  necessary  fixtures,  and 
running  by  steam  power  of  thirty  horse  power  at  least;  parties 
of  the  first  part  also  agreeing  and  binding  themselves,  their 
heirs  and  assigns,  to  allow  said  party  of  the  second  part  free 
and  absolute  use,  without  charge,  of  ten  acres,  described  as 
follows :  *  *  *  for  a  mill  site  on  which  to  place  sawmill, 
yards,  and  such  buildings  and  improvements  as  party  of  the 
second  part  may  wish.  Parties  of  the  first  part  also  covenant 
and  agree  with  party  of  the  second  part  that  they  have  a  good 
right  to  sell  and  convey  all  of  such  timber  as  aforesaid,  and 
that  upon  the  execution  of  this  agreement  they  will  permit 
said  party  of  the  second  part,  or  any  one  acting  under  his  di- 
rection, to  enter  upon  said  premises  for  the  purpose  of  erecting 
said  mill  and  putting  the  same  in  running  order,  and  to  supply 
the  same  with  logs  cut  on  said  premises,  and  to  do  any  other 
acts  necessary  and  proper  with  a  sawmill  and  lumber  business, 
during  the  full  time  in  which  the  party  of  the  second  part  is 
allowed  to  cut  and  saw  said  timber  and  dispose  of  the  lumber 
cut  at  said  sawmill ;  provided,  that  party  of  the  second  part 
shall  cut  and  manufacture  said  timber  within  ten  years;  pro- 
vided, that  if  party  of  the  second  part  so  desires,  time  may  be 
extended  for  a  period  of  five  years  longer  from  the  termina- 
tion of  said  ten  years ;  and  provided  further,  that  the  party  of 
the  second  part  shall  not  be  required  to  use  or  pay  for  timber 
that  is  not  merchantable.  And  party  of  the  second  part  agrees 
and  binds  himself  to  erect,  within  twelve  months  from  this 
date,  and  operate,  a  steam  sawmill  upon  said  premises,  of  a 
capacity  of  thirty  horse  power  at  least,  and  to  render  an  ac- 
count of  the  logs  scaled  at  the  end  of  each  and  every  year  after 
said  sawmill  shall  have  been  put  in  operation,  if  demanded  by 
parties  of  the  first  part,  or  their  assigns,  and  will  pay,  within 
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one  month  after  said  account  shall  have  been  rendered,  as 
aforesaid,  for  all  of  such  scale,  at  the  rate  of  twenty-five  cents 
per  thousand  for  yellow  and  red  fir  and  cedar,  and  fifty  cents 
per  thousand  for  maple  lumber.  *  *  *  Party  of  the  second 
part  agrees  to  cut  at  least  one  hundred  thousand  feet  for  each 
and  every  year,  and  pay  therefor  in  United  States  gold  coin, 
or  its  equivalent;  also  to  leave  all  the  buildings,  except  the 
sawmill,  on  the  premises,  after  the  expiration  of  this  agree- 
ment.' '  At  the  time  of  its  execution  Mary  Elliott  was  the 
owner  of  one  hundred  and  sixty  acres  and  W.  C.  Elliott  eighty 
acres  of  the  land  described  therein.  Some  time  in  August,  and 
at  the  time  of  the  filing  of  the  complaint  herein,  Bloyd  and 
defendant  Reed  were  engaged  in  cutting  timber  on  said  land 
for  telegraph  poles  and  shipping  them  away.  This  suit  was 
instituted  to  restrain  the  further  disposition  of  the  timber  in 
that  manner,  and  for  damages  for  waste  suffered.  The  plain- 
tiffs prevailed  in  the  trial  court,  and  the  defendants  appeal. 

1.  Preliminarily,  it  is  urged  that  a  suit  will  not  lie  to  re- 
strain the  defendants  from  committing  waste,  and  that  plain- 
tiffs, not  being  joint  owners  of  the  land  involved  by  the  agree- 
ment, could  not  join  in  the  complaint,  and  for  either  cause  the 
suit  should  be  dismissed.  There  being  a  privity  of  estate  be- 
tween the  plaintiffs  and  defendant  Bloyd  and  Reed,  acting 
at  the  latter 's  instance,  a  suit  will  lie,  under  the  settled  rules 
of  equitable  jurisdiction,  to  restrain  the  threatened  waste: 
Bishop  v.  Baisley,  28  Or.  119  (41  Pac.  936) ;  Sheridan  v.  Jfc- 
Mullcn,  12  Or.  150  (6  Pac.  497). 

2.  As  to  the  other  proposition,  the  contract  or  agreement 
apon  which  the  suit  is  based  is  with  the  owners  of  the  land 
jointly,  and,  having  treated  with  the  plaintiffs  as  jointly  con- 
cerned in  the  timber,  the  defendants  are  not  in  a  position  to 
insist  that  the  complaint  is  multifarious,  and  thereby  require 
the  plaintiffs  to  prosecute  separate  suits. 

3.  The  cardinal  question  in  the  case  is  a  matter  of  construc- 
tion of  the  contract.  By  the  first  clause  it  would  seem  to  evi- 
dence a  bargain  and  sale  of  all  the  saw  timber  upon  the  prem- 
ises at  the  price  of  twenty-five  cents  per  one  thousand  feet, 
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board  measure,  for  all  timber  except  maple,  and  for  that  fifty 
cents  per  one  thousand.  By  another  clause  plaintiffs  covenant 
that  they  have  good  right  to  sell  and  convey  all  such  timber, 
which  is  in  accord  with  the  idea  of  a  sale.  But  when  we  come 
to  the  other  features  of  the  agreement  we  are  led  to  conclude 
that  an  absolute  sale  of  the  timber  was  not  intended.  Bloyd 
agrees  and  binds  himself  to  erect  a  thirty  horse  power  steam 
sawmill  upon  the  premises  within  twelve  months;  to  operate 
the  same,  and  cut  at  least  one  hundred  thousand  feet  of  lum- 
ber every  year;  and  pay  therefor  in  United  States  gold  coin, 
or  its  equivalent.  This  gives  proper  connection  to  another 
covenant  of  plaintiffs  with  three  conditions  subjoined,  de- 
nominated " provisos.' '  These  are,  in  effect,  that  they  will 
permit  Bloyd,  or  any  one  acting  under  his  direction,  to  enter 
upon  the  premises  for  the  purpose  of  erecting  the  mill  and 
putting  the  same  into  operation,  "and  to  supply  the  same  with 
logs  cut  on  said  premises,  and  to  do  any  acts  necessary  and 
proper  with  a  sawmill  and  lumber  business  during  the  full 
time"  he  "is  allowed  to  cut  and  saw  said  timber  and  dispose 
of  the  lumber  cut  at  said  sawmill ;"  provided,  he  shall  cut  and 
manufacture  said  timber  within  ten  years,  or,  if  he  so  desire, 
the  time  may  be  extended  for  an  additional  period  of  five 
years,  he  not  being  required  to  use  or  pay  for  timber  not  mer- 
chantable. Now,  when  construed  by  its  four  corners,  looking 
through  the  whole  instrument,  as  we  are  bound  to  do  under 
well-established  rules  of  construction,  it  is  manifest  that  this 
is  not  a  stumpage  contract,  or  bargain  and  sale  of  the  timber 
mentioned  upon  these  premises,  but  a  permit  or  license,  simply, 
for  the  defendant  Bloyd  to  erect  a  mill  thereon,  and  manu- 
facture lumber  from  the  saw  timber  in  amount  not  less  than 
one  hundred  thousand  feet  per  annum,  and  dispose  of  such 
lumber.  The  latter  covenant  of  the  plaintiffs  shows  the  permit, 
which,  along  with  the  conditions  imposed  for  cutting  and  man- 
ufacturing the  timber  within  ten  or  fifteen  years,  and  the  other 
terms  and  conditions  of  the  agreement  relating  to  the  mill,  and 
the  amount  of  lumber  required  to  be  manufactured  annually, 
control  and  characterize  the  real  nature  of  the  agreement. 
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They  are  so  repugnant  to  the  idea  of  a  bargain  and  sale  of  the 
saw  timber  to  be  cut  within  the  time  designated  as  to  dispel 
it.  While  some  of  the  language  used  is  apt  for  a  bargain  and 
sale,  yet,  when  construed  in  connection  with  the  various  cove- 
nants and  agreements  of  the  parties,  the  real  purpose  is  ap- 
parent to  grant  a  permit  or  license  only,  and  that  purpose 
must  prevail.  In  this  view  it  was  a  violation  of  the  agreement 
for  Bloyd  to  attempt  to  cut  and  remove  timber  from  the  prem- 
ises for  telegraph  poles,  and  it  made  no  difference  that  they 
were  scaled  at  the  mill.  They  were  not  manufactured  into 
lumber,  and  disposed  of  as  such,  but  by  the  lineal  foot,  as  tim- 
ber of  the  kind  is  bought  and  sold  in  the  market.  Other  than 
this,  the  meaning  of  the  term  "saw  timber,' '  as  used  by  the 
parties  in  formulating  the  agreement,  is  not  a  matter  of  con- 
troversy. 

The  decree  of  the  trial  court  will  therefore  be  affirmed. 

Affirmed. 


Argued  11  December,  1901 ;  decided  6  January,  1002. 
WETMORE  v.  WETMORE. 
[67  Pac.  98.] 
Divorce — Title  to  Realty. 

# 

The  title  to  realty  cannot  be  determined  in  a  divorce  suit  except  as  it  may 
be  incidentally  Involved — so  that,  where  the  case  has  been  dismissed  as  to 
the  divorce,  It  cannot  be  continued  as  one  to  obtain  a  reconveyance  of  land. 

From  Multnomah:    John  B.  Cleland,  Judge. 

Suit  by  Dorothea  Wetmore  against  Ward  C.  Wetmore,  which 
was  dismissed,  and  the  plaintiff  appealed.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  William  M.  La  Force. 

For  respondent  there  was  a  brief  over  the  name  of  Bdw.  W. 
Bingham,  with  an  oral  argument  by  Mr.  Thos.  6.  Greene. 
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Per  Curiam.  This  is  a  suit  for  divorce  and  to  compel  a 
conveyance  from  the  defendant  to  the  plaintiff  of  certain  real 
estate,  which  it  is  alleged  was  purchased  with  her  money.  The 
complaint  was  dismissed  by  the  court  below,  and  the  plaintiff 
appeals.  An  examination  of  the  record  satisfies  us  that  the 
testimony  is  not  sufficient  to  justify  a  decree  of  divorce,  and, 
as  the  title  to  real  estate  cannot  be  litigated  in  a  proceeding 
of  this  kind  except  as  incident  thereto  [Houston  v.  Timmer- 
man,  17  Or.  499  (21  Pac.  1037,  4  L.  R.  A.  716, 11  Am.  St.  Rep. 
848) ;  Uhl  v.  Uhl,  52  Cal.  250;  Peck  v.  Peck,  66  Mich.  586  (33 
N.  W.  893)],  the  decree  is  affirmed.  Affirmed. 


Argued  5  December,  1001;  decided  6  January,  1002. 
SINGER  MANUFACTURING  CO.  v.  DRIVER. 

[67  Pac.  111.] 

PRESUMPTION. 

1.  Where  one  claimed  goods  taken  under  an  attachment  by  an  officer,  but 
withdrew  his  claim  before  the  retiring  of  the  sheriff's  jury,  and  sued  the 
officer  for  conversion,  and  It  appeared  there  had  been  a  sale  under  the  attach- 
ment, but  not  whether  the  action  was  commenced  before  the  sale,  It  will  be 
presumed,  on  a  motion  by  defendant  for  judgment  on  the  pleadings,  that  the 
action  of  conversion  was  commenced  before  the  sale. 

Effect  of  Withdrawing  Claim  to  Attached  Property. 

2.  Where  property  in  the  hands  of  an  officer  Is  claimed  In  writing  by  a 
stranger  to  the  writ  under  which  it  is  held,  the  withdrawal  of  the  claim  be- 
fore the  retiring  of  the  sheriff's  Jury  called  to  try  the  question  of  title  ends 
the  trial  (Hill's  Ann.  Laws,  ff  286,  288),  and  proceedings  thereafter  by  such 
jury  are  entirely  Ineffective  to  constitute  an  estoppel  on  the  claimant :  Vulcan 
Iron  Works  v.  Edwards,  27  Or.  563,  applied. 

From  Multnomah:    Alfred  F.  Sears,  Jr.,  Judge. 

Action  by  the  Singer  Manufacturing  Company  against  T. 
J.  Driver,  the  Sheriff  of  Wasco  County.  Judgment  for  de- 
fendant, and  plaintiff  appealed.  Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Woodward 
&  Palmer,  with  an  oral  argument  by  Mr.  John  H.  Woodward. 

No  brief  nor  argument  for  respondent. 
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Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  an  action  of  trover.  The  complaint  alleges,  in  sub- 
stance, that  on  the  eighteenth  day  of  March,  1897,  the  plain- 
tiff was  the  owner  and  in  the  lawful  possession  of  two  Singer 
sewing  machines,  of  the  value  of  $70  each,  which  the  defend- 
ant, as  sheriff,  wrongfully,  unlawfully,  and  forcibly  took  pos- 
session of  and  converted  to  his  own  use,  to  plaintiff's  damage 
in  the  sum  of  $140.  T^e  answer  denies  all  the  material  allega- 
tions of  the  complaint,  and  for  an  affirmative  defense  avers 
that  one  J.  A.  Simms  was  the  owner  and  in  possession  of  the 
machines  mentioned  in  the  complaint,  and  that,  on  the  seven- 
teenth day  of  March,  1897,  Jones  &  Kribs,  as  partners,  com- 
menced an  action  in  the  circuit  court  for  Wasco  County  against 
Simms  to  recover  money,  and  caused  a  writ  of  attachment  to 
be  issued  and  placed  in  the  hands  of  defendant,  who,  by  virtue 
thereof,  attached  the  property  referred  to ;  that  thereafter,  on 
March  29,  Jones  &  Kribs  recovered  judgment  against  Simms, 
and  an  order  for  the  sale  of  the  attached  property,  and,  in  pur- 
suance of  an  execution  regularly  issued  on  the  judgment,  the 
machines  were  advertised  and  sold  at  public  auction  in  the 
manner  provided  by  law  to  one  W.  C.  Barrell  for  the  sum  of 
$25  each ;  that,  after  the  attachment,  and  on  the  nineteenth  of 
March,  the  plaintiff  notified  the  defendant  in  writing  that  it 
was  the  owner  and  entitled  to  the  possession  of  the  machines ; 
that  thereafter,  on  the  eighth  day  of  April,  1897,  the  defend- 
ant, after  notice  to  the  plaintiff  and  to  Jones  &  Kribs,  sum- 
moned a  jury  to  try  the  validity  of  such  claim,  which,  after 
hearing  the  evidence,  found  that  the  property  belonged  to 
Simms;  that  by  reason  of  such  proceedings  and  verdict  the 
plaintiff  is  estopped  from  bringing  or  maintaining  the  present 
action.  A  reply  put  in  issue  the  new  matter  set  up  in  the  an- 
swer, and,  as  a  further  and  separate  reply,  alleged,  in  sub- 
stance, that,  before  the  alleged  trial  before  the  sheriff's  jury 
was  had,  the  plaintiff  withdrew  the  claim  to  the  property  it 
had  theretofore  made  to  the  sheriff.  A  motion  for  judgment 
on  the  pleadings  was  sustained  in  the  court  below,  and  a  judg- 
ment rendered  against  the  plaintiff,  from"  which  it  appeals. 
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1.  There  is  no  appearance  or  brief  for  the  defendant,  but  we 
are  advised  that  in  the  opinion  of  the  court  below  the  plaintiff 
could  not  maintain  this  action  because  it  withdrew  its  claim  to 
the  property  before  the  trial  by  the  sheriff's  jury.  Such  with- 
drawal is  not  pleaded  as  a  defense,  nor  are  any  facts  alleged 
that  would  constitute  an  estoppel,  except  the  verdict,  which, 
under  the  allegations  of  the  reply,  is  of  no  validity,  because 
the  claim  was  withdrawn  before  the  jury  retired:  Hill's  Ann. 
Laws,  §  288.  There  is  no  allegation  in  the  pleadings  as  to  the 
time  of  sale  of  the  property  by  the  sheriff,  and  for  the  purpose 
of  the  motion  for  judgment  on  the  pleadings  it  must  be  as- 
sumed that  this  action  was  commenced  before  such  sale. 

2.  The  single  question,  therefore,  is  whether  the  mere  with- 
drawal of  a  claim  made  by  a  third  person  to  property  seized 
by  a  sheriff  under  a  writ  of  attachment  or  execution  operates 
as  a  bar  to  an  action  brought  by  the  claimant  prior  to  the  sale 
against  the  sheriff  to  recover  possession  of  the  attached  prop- 
erty or  its  value.  This  question  was  considered  by  the  court 
in  Vulcan  Iron  Works  v.  Edwards,  27  Or.  563  (36  Pac.  22,  39 
Pac.  403),  and  it  was  there  said:  "We  see  no  reason  why 
such  withdrawal  should  work  an  estoppel  as  against  the  claim- 
ant in  favor  of  the  sheriff,  or  any  other  party,  if  action  should 
be  instituted  at  once,  or  before  sale  of  the  property. ' '  By  the 
notice  in  writing  the  claimant  becomes  an  actor,  and  thereby 
vests  the  sheriff  with  the  right  to  protect  himself  by  the  ver- 
dict of  the  sheriff's  jury  against  an  action  by  the  plaintiff  in 
the  writ,  if  it  is  in  favor  of  the  claimant,  as  well  as  one  brought 
by  the  claimant  if  against  him,  and  he  can  only  be  denied  this 
right  by  the  withdrawal  of  the  claim.  But  when  the  claim  is 
withdrawn  the  statute  declares  that  "the  trial  shall  proceed 
no  further"  (Hill's  Ann.  Laws,  §  288),  and  thereafter  the 
matter  stands  as  if  no  claim  had  been  made,  unless  some  sub- 
sequent act  of  the  sheriff,  relying  on  the  faith  of  such  with- 
drawal, when  properly  pleaded,  constitutes  estoppel.  As  no 
estoppel  is  pleaded  in  this  case,  we  are  of  the  opinion  that  the 
judgment  must  he  reversed,  and  it  is  so  ordered.    Reversed. 
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Argued  17  December,  1901 ;  decided  6  January,  1002. 
DAVENPORT  u   DOSE. 

[67  Pac.  112.] 

Effect  on  Cuuntebcij^im  of  Motion  fob  Nonsuit. 

1.  A  motion  to  nonsuit  for  Insufficiency  of  evidence  does  not  amount  to  an 
admission  by  defendant  that  a  counterclaim  set  up  by  him  is  without  merit. 

Pleadino — Effect  of  Admission. 

2.  Hill's  Ann.  l^tws,  f  04,  provides  that  every  material  allegation  of  the 
complaint  not  denied  by  the  answer  shall  be  taken  as  true.  Plaintiff  alleged 
that  he  was  employed  to  ship  grain  for  defendant,  and  sued  for  commissions. 
The  answer  denied  the  allegations  of  the  complaint,  "except  as  hereinafter 

'  stated ;"  alleged  that  plaintiff  was  employed  to  ship  grain ;  conceded  that  a 
certain  sum  was  due  him  as  commission ;  and  set  up  a  counterclaim.  It 
further  averred  that  "the  agreement  mentioned  •  •  •  Is  the  same  pre- 
tended agreement  mentioned  in  plaintiff's  complaint,  and  the  oats  •  *  • 
are  the  same  identical  oats  referred  to  in  plaintiff's  complaint."  Held,  error 
to  grant  a  nonsuit,  plaintiff's  claim  being  admitted  by  the  answer,  and  evi- 
dence in  its  support  being  unnecessary. 

From  Marion :    Geo.  H.  Burnett,  Judge. 

Action  by  J.  L.  Davenport  against  Fred  Dose,  commenced 
in  a  justice's  court.  On  appeal  to  the  circuit  court  judgment 
of  nonsuit  was  entered  on  defendant's  motion,  from  which 
plaintiff  appealed.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Messrs.  B.  F.  Bonham,  and  Carey  F.  Martin. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Messrs.  John  A.  Carson,  and  Loring  K.  Adams. 

Mr.  Justice  Moore  delivered  the  opinion. 

This  action  was  commenced  in  the  justice's  court  of  Salem 
District,  Marion  County,  to  recover  a  balance  due  for  the  al- 
leged handling  and  shipping  ten  thousand  nine  hundred  and 
fifty  bushels  of  oats  for  the  defendant,  for  which  he  promised 
to  pay  plaintiff  a  commission  of  one  half  cent  per  bushel,  or 
the  sum  of  $54.75,  upon  account  of  which  he  paid  $15,  leaving 
due  and  unpaid  the  sum  of  $39.75,  for  which  judgment  is  de- 
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manded.  The  answer,  having  denied  the  material  allegations 
of  the  complaint,  "except  as  hereinafter  stated/ '  averred,  as 
a  separate  defense  and  counterclaim,  that  defendant  employed 
plaintiff,  agreeing  to  pay  him  said  commission  for  all  the  oats 
that  he  might  purchase,  weigh,  and  ship  for  him ;  that,  in  pur- 
suance of  such  agreement,  plaintiff  purchased,  weighed,  and 
shipped  ten  thousand  four  hundred  and  thirteen  bushels,  and 
no  more;  that  plaintiff  wrongfully  represented  to  defendant 
that  he  had  purchased  ten  thousand  six  hundred  and  fifty-one 
bushels  and  eighteen  pounds  of  oats,  and  the  defendant,  be- 
lieving such  representations  to  be  true,  and  relying  thereon, 
paid  to  persons  from  whom  he  represented  that  he  had  made 
such  purchases  the  full  price  for  the  quantity  so  represented, 
thereby  paying  $71.40  for  oats  which  he  never  received ;  that 
he  paid  plaintiff  said  sum  of  $15  before  he  discovered  that  he 
had  not  purchased,  weighed,  or  shipped  the  quantity  so  repre- 
sented ;  that  the  agreement  and  the  oats  mentioned  in  the  sep- 
arate answer  and  counterclaim  are  the  same  pretended  con- 
tract and  the  identical  grain  referred  to  in  the  complaint  as 
the  foundation  of  the  pretended  cause  of  action.  The  answer 
demands  judgment  in  the  sum  of  $34.33.  The  reply  having 
put  in  issue  the  allegations  of  new  matter  in  the  answer,  a 
trial  was  had,  resulting  in  a  judgment  for  plaintiff  in  the  sum 
demanded,  from  which  the  defendant  appealed  to  the  circuit 
court  for  said  county,  and  at  the  trial  therein  the  defendant 
moved  for  a  judgment  of  nonsuit,  whereupon  the  plaintiff 
moved  for  a  judgment  on  the  pleadings,  but  the  former  motion 
having  been  granted,  and  the  latter  denied,  the  action  was  dis- 
missed, and  the  plaintiff  appeals  to  this  court. 

1.  It  is  contended  by  plaintiff's  counsel  that  the  defendant, 
having  moved  for  a  judgment  of  nonsuit,  thereby  waived  his 
alleged  counterclaim,  and  entitled  plaintiff  to  a  judgment  on 
the  pleadings  for  the  sum  of  $37.07,  admitted  by  the  answer 
to  be  due  him.  It  would  appear  from  the  abstract  upon  which 
this  cause  was  tried  that  the  plaintiff,  in  the  court  below, 
offered  no  evidence  in  support  of  his  cause  of  action.  This 
inference  is  deduced  from  the  following  motion,  interposed  in 

40  OR.-22. 
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the  trial  court,  viz.:  "Now  comes  the  defendant,  and  moves 
the  court  for  a  judgment  of  nonsuit,  upon  the  ground  that  the 
plaintiff  has  failed  to  prove  a  cause  sufficient  to  be  submitted 
to  the  jury,  and  upon  the  further  ground  that  plaintiff  has 
entirely  failed  to  produce  any  evidence  whatever."  At  the 
same  time  the  following  motion  was  filed:  "This  thirteenth 
day  of  February,  1900,  comes  plaintiff,  above-named,  by  his 
attorneys,  Bonham,  Jeffrey  &  Martin,  and  moves  the  court 
for  judgment  upon  the  pleadings  herein  for  the  sum  of  $37.07, 
and  for  costs  and  disbursements. ' '  In  Wood  v.  Bamond,  42 
Cal.  643,  it  was  held  that  a  nonsuit  granted  on  motion  of  the 
defendant  is  equivalent  in  its  operation  to  a  dismissal  of  the 
action  with  the  consent  of  the  defendant,  even  though  he  set 
up  new  matter  and  asked  for  affirmative  relief  in  his  answer. 
Plaintiff's  counsel  rely  upon  the  case  adverted  to  in  support 
of  their  motion  for  a  judgment  on  the  pleadings.  But,  what- 
ever the  rule  may  be,  we  do  not  think  defendant,  by  moving 
for  a  judgment  of  nonsuit,  thereby  admitted  that  his  counter- 
claim was  without  merit. 

2.  In  our  opinion,  the  motion  for  the  judgment  of  nonsuit, 
in  effect,  presented  the  question  upon  whom  the  burden  of 
proof  was  imposed.  The  complaint  alleges  that  the  plaintiff 
was  employed  to  handle  and  ship  grain.  The  answer  denies 
this  averment,  "except  as  hereinafter  stated,' '  and  affirma- 
tively alleges  that  he  was  employed  to  "buy,  weigh,  and  ship 
oats, "and  this  averment  is  not  denied  in  the  reply.  The  answer 
also  contains  the  following  averment:  "That  the  agreement 
mentioned  in  this  further  and  separate  answer  and  counter- 
claim is  the  same  pretended  agreement  mentioned  in  plain- 
tiff's complaint,  and  the  oats  mentioned  and  described  in  this 
further  and  separate  answer  and  counterclaim  are  the  same 
identical  oats  referred  to  in  plaintiff's  complaint,  and  this 
counterclaim  is  based  upon  and  arises  out  of  the  same  matters 
set  forth  in  the  plaintiff's  complaint  as  the  foundation  of  his 
pretended  cause  of  action  against  this  defendant."  We  think 
there  can  be  no  controversy  about  the  identity  of  the  contract 
set  out  in  the  answer  and  admitted  by  the  reply.    The  answer 
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concedes  that  there  was  due  the  plaintiff  the  sum  of  $37.07, 
but  seeks  to  prevent  the  recovery  of  any  sum  by  the  counter- 
claim of  $71.40  for  damages  resulting  from  alleged  under- 
weight of  grain.  The  plaintiff,  by  neglecting  to  offer  any  evi- 
dence, accepted  the  averments  of  the  answer,  whereby  the  bur- 
den of  proof  shifted  to  the  defendant  to  establish  his  counter- 
claim as  an  offset  thereto.  In  our  opinion,  the  court  erred  in 
granting  the  nonsuit,  for,  there  being  no  issue  in  respect  to 
the  sum  admitted  to  be  due  by  the  answer,  there  was  no  neces- 
sity of  introducing  any  evidence  in  support  thereof:  Hill's 
Ann.  Laws,  §  94;  Landers  v.  Bolton,  26  Cal.  393;  Littienthal 
v.  Anderson,  1  Idaho,  673.  But  we  do  not  think  the  plaintiff 
was  entitled  to  a  judgment  upon  the  pleadings,  nor  believe 
that  the  defendant  conceded  the  invalidity  of  his  counterclaim. 
For  these  reasons  the  judgment  is  reversed  and  a  new  trial 
ordered.  Reversed. 


Argued  12  December,  1001 ;  decided  13  January,  1902. 

SALEM  v.  ANSON. 

[56  L.  R.  A.  169,  67  Pac.  190.] 

Municipalities — Franchise — Validity  op  Bond. 

1.  Under  a  city  charter  conferring  on  the  municipality  power  to  "contract 
for  water  and  lights  for  city  purposes,  •  •  *  and  grant  and  allow  the 
use  of  streets  and  alleys  of  the  city  to  any  person,  company  or  corporation 
who  may  desire  to  establish  works  for  supplying  the  city  and  Its  inhabitants 
with  water  or  light,  upon  such  terms  as  the  council  may  prescribe,"  the  coun- 
cil may  require  the  grantee  of  such  a  franchise  to  give  a  bond  conditioned 
that  the  terms  of  the  franchise  will  be  complied  with.  Such  bond  is  not  be- 
yond the  power  of  the  city  to  require  and  accept. 

Bond  to  Comply  With  Franchise — Liquidated  Damages.* 

2.  Where  a  city  has  required  from  the  grantee  of  a  public  franchise  a  bond 
conditioned  that  the  terms  of  the  grant  shall  be  compiled  with,  and  the  bond 
has  been  tendered  and  accepted,  the  sum  specified  in  such  bond  is  substantially 
a  statutory  penalty,  and,  upon  a  breach  of  the  bond,  the  entire  sum  may  be 
recovered,  without  proof  of  special  Injury. 


From  Marion :    Geo.  H.  Burnett,  Judge. 


•Note. — For  collections  of  authorities  on  whether  the  sum  named  in  a  bond 
Is  a  penalty  or  a  liquidated  sum,  see  85  Am.  St.  Rep.  p.  479,  and  56  L.  R.  A. 
169. — Ubpobtbb. 
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This  is  an  action  on  a  bond  executed  by  F.R.Anson,  as  prin- 
cipal, and  the  Fidelity  &  Deposit  Company  of  Maryland,  as 
surety.  On  May  17,  1900,  upon  the  application  of  Anson,  the 
Common  Council  of  the  City  of  Salem  passed  an  ordinance, 
granting  to  him,  his  successors  and  assigns,  the  right  to  estab- 
lish and  maintain  an  electric  light  plant  within  the  city,  and 
to  use  its  streets,  alleys,  and  highways  therefor.  Anson,  under 
the  terms  of  the  ordinance,  was  to  have  the  plant  so  far  com- 
pleted by  the  first  day  of  April,  1901,  as  to  be  ready  to  serve 
private  consumers,  and,  in  default  thereof,  was  to  forfeit  the 
rights  and  privileges  so  granted.  After  the  plant  should  be 
installed  and  in  operation,  he  was  to  pay  to  the  city  monthly 
two  per  cent,  of  the  gross  income  therefrom.  The  city  reserved 
the  right  of  purchasing  and  acquiring  the  entire  plant  at  any 
time,  at  the  actual  cost  thereof.  By  section  8  of  the  ordinance, 
Anson  was  required  to  file  with  the  recorder  of  the  city,  within 
thirty  days  from  its  approval,  "a  bond  in  the  sum  of  five 
thousand  (5,000)  dollars,  lawful  money  of  the  United  States, 
with  two  or  more  sureties,  or  a  surety  or  guaranty  company, 
to  be  approved  by  the  mayor,  conditioned  that  he  or  they  will 
install  the  electric  plant  authorized  by  this  ordinance  on  or  be- 
fore the  first  day  of  April,  A.  D.  1901,  which  said  plant  shall 
have  a  maximum  capacity  of  at  least  one  hundred  horse  power, 
and  that  such  plant  shall  be  in  actual  operation  on  such  date." 
Anson  filed  a  written  acceptance  of  the  provisions  of  the  ordi- 
nance within  the  time  specified,  and,  in  compliance  with  sec- 
tion 8  thereof,  made,  executed  and  delivered  to  the  city  the 
following  bond,  with  the  defendant  corporation  as  surety: 

*  *  Know  all  men  by  these  presents,  that  we,  Franklin  R.  An- 
son of  Salem,  Oregon,  as  principal,  and  Fidelity  and  Deposit 
Company  of  Maryland,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Maryland, 
United  States  of  America,  as  surety,  are  held  and  firmly  bound 
unto  the  City  of  Salem,  in  the  County  of  Marion,  State  of 
Oregon,  in  the  sum  of  five  thousand  dollars  (5,000)  lawful 
money  of  the  United  States,  for  the  payment  of  which  sum 


Jan.  1902.]  Salem  v.  Anson.  341 

well  and  truly  to  be  made  we  bind  ourselves,  our  heirs,  execu- 
tors, and  administrators,  jointly  and  severally,  firmly  by  these 
presents. 

Sealed  with  our  seals  and  dated  this  May  19,  1900. 

The  condition  of  the  above  obligation  is  such  that,  Whereas 
the  above  bounden  Franklin  R.  Anson  has  entered  into  a 
certain  contract  or  agreement  with  the  said  City  of  Salem, 
through  and  by  means  of  a  passage  by  the  common  council 
and  approval  by  the  mayor  of  the  said  City  of  Salem,  of  a 
certain  ordinance,  known  as  'Ordinance  No.  387/  of  said 
City  of  Salem;  and  the  acceptance  of  the  provisions  of  the 
said  ordinance  on  his  part,  whereby  the  said  Franklin  R. 
Anson  undertakes  and  agrees  to  install  within  the  said  City 
of  Salem,  Oregon,  an  electric  light  plant  having  a  maximum 
capacity  of  at  least  one  hundred  horse  power,  on  or  before  the 
1st  day  of  April,  A.  D.  1901,  and  that  the  said  plant  shall  be 
in  actual  operation  on  said  date:  now,  therefore,  if  the  said 
Franklin  R.  Anson,  or  his  successors  and  assigns,  shall  well 
and  faithfully,  duly,  and  fully  perform,  complete,  and  dis- 
charge said  contract,  upon  his  or  their  part,  to  the  extent  of 
installing  within  the  said  City  of  Salem  an  electric  plant  hav- 
ing a  maximum  capacity  of  at  least  one  hundred  horse  power, 
and  shall  have  the  same  in  actual  operation  and  in  condition 
to  furnish  electric  lights  or  currents  to  customers  along  the 
route  of  its  lines  upon  the  1st  day  of  April,  A.  D.  1901,  then 
(this)  obligation  shall  be  null  and  void  and  of  no  effect;  other- 
wise to  remain  in  full  force  and  virtue.' ' 

Anson  failed  to  construct  the  plant,  or  any  part  thereof,  as 
required  by  the  ordinance,  and,  in  May,  1901,  the  city  began 
this  action  against  him  and  his  surety  to  recover  the  sum  of 
$5,000,  the  amount  specified  in  the  bond.  The  complaint  sets 
out  the  ordinance  and  bond  in  full,  but  does  not  allege  that  the 
city  was  damaged  in  any  way  by  reason  of  Anson's  default. 
The  court  below  sustained  a  demurrer  to  the  complaint,  and, 
the  plaintiff  not  pleading  further,  entered  judgment  against 
it,  from  which  it  appeals.  Reversed. 
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For  the  City  of  Salem  there  was  a  brief  over  the  names  of 
W.  H.  and  Webster  Holmes,  with  an  oral  argument  by  Mr. 
William  H.  Holmes. 

For  the  Fidelity  &  Deposit  Company,  there  was  a  brief  over 
the  name  of  Ramsey  &  Bingham,  with  an  oral  argument  by 
Mr.  Geo.  G.  Bingham. 

Mr.  Chief  Justice  Bean,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  The  first  question  is  as  to  the  right  of  the  city  to  take  and 
receive  the  bond  upon  which  this  action  was  brought.  The 
charter  of  Salem  declares  that  the  common  council  shall  have 
exclusive  power  to  "  contract  for  water  and  lights  for  city  pur- 
poses, or  to  lease,  purchase,  or  construct  a  plant  or  plants  for 
water  or  lights,  or  both,  for  city  purposes,  in  or  outside  the 
city  limits ;  provided,  that  the  council,  upon  making  a  careful 
and  accurate  estimate  of  building  or  purchasing  and  running 
such  plant  or  plants,  finds  that  the  same  may  be  constructed  or 
purchased  and  run  at  a  much  less  expense  to  the  city  than  can 
be  contracted  for  with  private  parties.  The  expense  for 
building  or  purchasing  such  plant  or  plants  cannot  be  entered 
into  except  by  two-thirds  vote  of  all  the  legal  voters  voting  at 
any  general  election,  or  at  a  special  election  called  by  the  coun- 
cil for  such  purpose,  by  a  two-thirds  vote  to  incur  such  ex- 
pense, the  council  may  enter  into  a  contract;  provided,  that 
the  council  may  grant  and  allow  the  use  of  streets  and  alleys 
of  the  city  to  any  person,  company  or  corporation  who  may 
desire  to  establish  works  for  supplying  the  city  and  inhabitants 
thereof  with  such  water  or  light  upon  such  terms  and  condi- 
tions as  the  council  may  prescribe' '  (Laws,  1899,  p.  924,  §  6, 
subd.  6) ;  and  "to  allow  and  regulate  the  erection  and  main- 
tenance of  poles  or  poles  and  wires  for  telegraph,  *  *  * 
electric  light  or  other  purposes,  *  •  *  upon  or  over  the 
streets,  alleys  or  public  grounds  of  the  city;  to  permit  and 
regulate  the  use  of  the  streets,  alleys  and  public  grounds  of 
the  city  for  laying  down  and  repairing  gas  and  water  mains, 
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for  building  and  repairing  sewers,  and  the  erection  of  gas  or 
other  lights;  to  preserve  the  streets,  alleys,  side  and  cross 
walks,  bridges,  and  public  grounds  from  injury,  and  prevent 
the  unlawful  use  of  the  same,  and  to  regulate  their  use" 
(Laws,  1899,  p.  927,  §  6,  subd.  26).  The  legislature  has  thus 
delegated  to  the  city  the  power  of  regulating  and  controlling 
the  use  of  the  streets  by  light  and  water  companies,  and  vested 
it  with  exclusive  authority  to  grant  to  such  companies  the 
privilege  of  so  using  them,  upon  such  terms  and  conditions  as 
the  council  may  prescribe.  The  paramount  authority  over 
streets  and  highways  is  vested  in  the  legislature  as  the  repre- 
sentative of  the  entire  people.  It  may,  however,  delegate  to 
municipal  corporations  such  a  measure  of  its  power  as  it  may 
deem  expedient,  and  the  local  authorities,  by  virtue  of  such 
delegation,  can  enact  ordinances  and  local  laws,  which  have, 
within  their  jurisdiction,  the  force  of  the  general  statutes  of 
the  state :  Tiedeman,  Mun.  Corp.  §  289. 

The  granting  of  authority  to  public  service  companies  to 
use  the  streets  and  highways  is  a  legislative  act,  entirely  be- 
yond the  control  of  the  judicial  power,  so  long  as  it  is  within 
proper  constitutional  limitations.  It  may  be  exercised  directly 
by  the  legislature,  or  be  delegated  by  that  body  to  a  municipal 
corporation;  and,  when  so  delegated,  the  municipality  has, 
within  the  authority  granted,  the  same  rights  and  powers  that 
the  legislature  itself  possesses.  To  that  extent  it  is  endowed 
with  legislative  sovereignty,  the  exercise  of  which  has  no  limit, 
so  long  as  it  is  within  the  objects  and  trusts  for  which  the 
power  was  conferred.  It  is  admitted  that  the  legislature  may, 
by  virtue  of  its  paramount  authority,  require  bonds  or  under- 
takings of » the  grantees  of  such  privileges,  conditioned  that 
they  will  construct  their  works  within  a  specified  time,  or  that 
they  will  otherwise  comply  with  the  terms  of  their  grant,  and 
a  municipal  corporation  to  which  the  exclusive  power  over  the 
subject  has  been  delegated  may  exercise  the  same  right.  There 
is  no  express  provision  in  the  charter  of  Salem  authorizing 
the  council,  upon  granting  the  privileges  to  use  the  streets, 
to  require  that  the  work  shall  be  done  within  a  specified  time; 
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nor  is  it  necessary.  It  is  given  the  exclusive  power  to  make 
the  grant  "upon  such  terms  and  conditions'  *  as  it  may  pre- 
scribe, which  necessarily  authorizes  it  to  impose  such  reasona- 
ble conditions  precedent  or  subsequent  to  the  granting  or  ex- 
ercise of  the  franchise  as  may  be  deemed  necessary  or  proper, 
including  a  requirement  that  the  grantee  shall  give  a  bond, 
conditioned  as  the  one  in  suit :  City  of  Indianola  v.  Gulf,  W. 
T.  <&  P.  By.  56  Tex.  594.  In  City  of  Aberdeen  v.  Honey,  8 
Wash.  251  (35  Pac.  1097),  the  power  of  the  municipality  was 
limited  by  the  terms  of  its  charter,  and  the  court  held  that, 
by  reason  of  such  limitation,  it  did  not  have  the  authority  to 
exact  a  bond  from  the  grantee  of  a  franchise  for  a  street  rail- 
way. Hence  that  case  is  not  authority  here.  We  are  of  the 
opinion,  therefore,  that  the  bond  in  suit  was  valid,  and  within 
the  power  of  the  city  to  require  and  accept. 

2.  The  remaining  question  is  as  to  whether  the  sum  specified 
in  the  bond  is  to  be  regarded  as  a  penalty,  or  as  liquidated 
damages.  It  is  often  difficult  to  determine  whether  a  sum 
stipulated  in  a  contract  to  be  paid  on  breach  thereof  shall  be 
considered  as  liquidated  damages  or  as  a  penalty,  and  there  is 
a  wide  divergence  of  opinion  in  the  adjudged  cases  on  the  sub- 
ject. The  object  is,  of  course,  to  ascertain  the  intention  of 
the  parties,  as  nearly  as  possible,  and  to  enforce  the  contract 
according  to  their  agreement.  In  doing  this,  the  courts  are 
not  governed  altogether  by  the  language  of  the  contract  or 
by  the  term  employed  to  designate  the  sum  to  be  paid.  **If  it 
is  liquidated  damages,  they  will  enforce  it,  though  erroneously 
called  a  'penalty,'  and,  on  the  other  hand,  if  it  is  in  the  nature 
oi  a  penalty,  they  will  not  allow  it  to  be  enforced,  although 
the  parties  have  expressly  stated  that  it  is  to  be  paid  as  'liqui- 
dated damages/  and  not  as  a  ' penal ty,,,:  Clark,  Contr.  599. 
See,  also,  53  Cent.  Law  J.  183;  19  Am.  &  Eng.  Ency.  Law  (2 
ed.),  400;  Kemp  v.  Knickerbocker  Ice  Co.  69  N.  Y.  45;  Foley 
v.  McKeegan,  4  Iowa,  1  (66  Am.  Dec.  107).  For  the  construc- 
tion of  such  contracts,  as  between  private  parties,  certain  arbi- 
trary rules  have  been  laid  down,  which,  although  not  neces- 
sarily controlling  in  all  cases,  are  regarded  as  affording  a 
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general  guide  by  which  controversies  relating  thereto  may  be 
determined.  Among  these  are:  (1)  Where  the  contract  is  con- 
ditioned for  the  performance  of  some  collateral  agreement, 
the  sum  mentioned  therein  will  be  presumed  to  be  a  penalty, 
and  it  is  incumbent  upon  the  party  desiring  to  recover  the 
sum  named  as  liquidated  damages  to  show  that  it  was  so  in- 
tended by  the  contracting  parties:  O'Keefe  v.  Dyer,  20  Mont. 
477  (52  Pac.  196) ;  Davis  v.  CUlet,  52  N.  H.  126 ;  DM  v.  Law- 
rence, 109  Ind.  564  (10  N.  E.  573) ;  and  (2)  when  the  actual 
damages  in  case  of  a  breach  of  the  contract  must  necessarily 
be  speculative,  uncertain,  and  incapable  of  definite  ascertain- 
ment, the  stipulated  sum  will  be  regarded  as  liquidated  dam- 
ages, and  may  be  recovered  as  such  without  proof  of  actual 
damages,  unless  the  language  of  the  contract  shows,  or  the  cir- 
cumstances under  which  it  was  made  indicate,  a  contrary  in- 
tention of  the  parties,  or  it  so  manifestly  exceeds  the  actual 
injury  suffered  as  to  be  unconscionable :  19  Am.  &  Eng.  Ency. 
Law  (2  ed.),  402;  Clark,  Contr.  600;  1  Sutherland,  Dam.  (2 
ed.),  §  283;  Commonwealth  v.  Oinn  (Ky.),  63  S.  W.  467;  Ma- 
lone  v.  City  of  Philadelphia,  147  Pa.  416  (23  Atl.  628) ;  Em- 
ery v.  Boyle,  200  Pa.  249  (49  Atl.  779) ;  Taylor  v.  Times 
Newsp.  Co.  83  Minn.  523  (86  N.  W.  760).  Where  the  damages 
are  uncertain  and  speculative,  the  presumption  ordinarily  is 
that  the  parties  have  taken  that  into  consideration  in  making 
the  contract,  and  have  agreed  upon  a  definite  sum  to  be  paid 
in  case  of  a  breach,  in  order  to  put  the  question  beyond  dispute 
and  controversy  and  to  avoid  the  difficulty  of  proving  actual 
damages.  It  would  seem,  therefore,  that,  even  if  the  present 
case  is  to  be  controlled  entirely  by  the  rules  applicable  to  con- 
troversies between  private  parties,  there  is  reason  for  holding 
that  the  amount  stipulated  in  the  bond  should  be  regarded  as 
liquidated  damages,  and  not  as  a  penalty.  The  damages,  if 
any,  to  the  city  from  Anson's  failure  to  build  his  plant  within 
the  specified  time,  were  necessarily  speculative  and  uncertain, 
if  not  absolutely  incapable  of  proof.  Indeed,  it  is  quite  doubt- 
ful whether  the  city  could  have  been  damaged  in  any  way  by 
such  failure.    It  could  gain  nothing  in  its  political  or  sovereign 
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capacity  by  the  construction  of  the  plant,  and  could  lose  noth- 
ing by  its  nonconstruction.  The  damages  resulting  from  the 
loss  of  the  promised  share  of  the  gross  income  of  the  proposed 
plant  and  the  right  of  purchase  are  not  covered  by  the  bond, 
and,  moreover,  are  so  speculative,  uncertain,  and  dependent 
upon  so  many  contingencies,  that  they  can  scarcely  be  regarded 
as  a  subject  of  judicial  investigation. 

But,  whatever  the  rule  might  be  as  between  private  individ- 
uals, this  action  is  not  to  be  determined  wholly  by  the  princi- 
ples applicable  to  contracts  of  that  kind.    The  sum  specified 
in  the  bond  is  somewhat  in  the  nature  of  a  statutory  penalty 
for  the  nonperformance  of  a  duty  enjoined  by  law.    The  ordi- 
nance granting  to  Anson  the  right  and  privilege  to  use  the 
streets  and  highways  of  the  city  in  the  construction  and  main- 
tenance of  his  plant  had  the  force  and  effect  of  a  statute,  and 
by  his  acceptance  of  its  provisions  he  became  bound  to  comply 
with  its  terms  as  a  statutory  duty.    The  bond  in  question  was 
given  as  security  for  the  performance  of  such  duty,  and  the 
sum  specified  therein  is  in  the  nature  of  a  penalty,  to  be  im- 
posed as  a  punishment  for  disobeying  or  disregarding  the  pro- 
visions of  the  ordinance :  Maryland,  to  use,  v.  Baltimore  &  O. 
R.  Co.  44  U.  S.  (3  How.)  534.  The  case  of  Clark  v.  Barnard, 
108  U.  S.  436  (2  Sup.  Ct.  878),  is  very  similar  to  the  one  in 
hand.      The  legislature  of  Rhode  Island  passed  an  act  author- 
izing the  Boston,  Hartford  &  Erie  Railroad  Company  to  locate 
and  construct  a  railroad  through  the  state,  but  the  act  was  not 
to  go  into  effect  unless  the  railroad  company  should,  within 
ninety  days  from  the  adjournment  of  the  legislature,  deposit 
in  the  office  of  the  treasurer  its  bond,  with  sureties  satisfactory 
to  the  governor,  in  the  sum  of  $100,000,  that  it  would  complete 
the  road  before  the  first  day  of  January,  1872.    In  compliance 
with  this  statute,  the  railroad  company  made,  executed,  and 
filed  in  the  office  of  the  treasurer  an  ordinary  penal  bond  in 
the  sum  stated,  conditioned  as  in  the  act  required.    It  failed 
to  build  the  road,  and,  in  a  suit  to  enjoin  the  treasurer  from 
receiving  or  collecting  the  sum  specified  in  the  bond,  it  was 
contended,  as  here,  that  the  obligation  required  by  the  statute 
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and  given  by  the  company  was  an  ordinary  penal  bond,  upon 
which  no  recovery  could  be  had  except  for  the  damages  the 
state  actually  sustained  from  the  breach  of  its  conditions,  and, 
it  being  admitted  that  no  damages  had  resulted,  the  money 
arising  from  the  payment  of  a  certificate  of  indebtedness 
pledged  in  lieu  of  sureties  on  the  bond  reverted  to  the  plaintiff. 
This  position  was  sustained  by  the  trial  court,  but  on  appeal 
the  decree  was  reversed,  and  it  was  held  that  the  state  was  en- 
titled to  collect  the  full  amount  of  the  bond,  notwithstanding 
it  was  admitted  that  it  had  not  been  damaged  by  the  breach 
thereof.  The  judgment  is  based  upon  two  principal  considera- 
tions :  (1)  That  it  wasnot,  and  could  not  have  been,  intended 
by  the  parties  that  the  bond  was  a  mere  indemnifying  bond ; 
and  (2)  that  the  sum  mentioned  therein  was  imposed  by  the 
state  as  a  statutory  penalty  for  the  nonperformance  of  a  stat- 
utory duty. 

After  pointing  out  that  no  damage  could  possibly  have 
arisen  to  the  state  in  its  sovereign  or  political  capacity  by  the 
failure  of  the  railroad  company  to  construct  its  road  as  pro- 
vided in  this  statute,  Mr.  Justice  Matthews,  speaking  for  the 
court,  said :  *  *  The  question  of  damages  and  compensation  was 
not,  because  it  could  not  have  been,  in  contemplation  of  the 
parties.  There  was  no  room  for  supposing  that  there  could  be 
any.  To  assume  that  the  statute  required  this  bond  and  secur- 
ity in  this  sense,  in  full  view  of  the  legal  conclusion  which  it 
is  said  necessarily  flows  from  its  form,  and  that  in  the  event 
contemplated,  of  the  failure  to  build  the  road,  all  that  remained 
to  be  done  was  that  the  state  should  hand  back  canceled  the 
obligation  and  security  it  had  been  at  such  pains  to  exact,  is  to 
put  upon  the  transaction  an  interpretation  altogether  inad- 
missible. It  would  have  been,  upon  such  an  assumption,  a 
vain  and  senseless  thing,  and,  however  private  persons  may 
be  sometimes  supposed  to  act  improvidently,  we  are  not  to 
put  such  constructions,  when  it  is  legally  possible  to  avoid 
them,  upon  the  deliberate  and  solemn  acts  and  transactions  of 
a  sovereign  power,  acting  through  the  forms  of  legislation. 
The  conclusion,  in  our  opinion,  cannot  be  resisted  that  the  in- 
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tention  of  the  parties  in  the  transaction  in  question  was  that, 
if  the  railroad  should  not  be  built  within  the  time  limited,  the 
corporation  should  pay  to  the  state,  absolutely  and  for  its  own 
use,  the  sum  named  in  the  bond  and  secured  by  the  deposited 
certificate  of  indebtedness.    The  supposition  is  not  open  that 
the  penalty  was  prescribed  merely  in  terrorem,  to  secure 
punctuality  in  performance,  with  the  reserved  intention  of 
permitting  subsequent  performance  to  condone  the  default,  for 
a  distinct  section  of  the  statute    *     *    *    declares  that,  in 
cases  of  failure  to  complete  the  road  within  the  time  limited, 
the  act  itself  should  be  void  and  of  no  effect."    In  Nilson  v. 
Town  of  Jonesboro,  57  Ark.  168  (20  S.  W.  1093),  the  city 
granted  to  Nilson  the  right  to  construct  a  street  railway  over 
and  through  the  streets  of  the  city,  and  took  from  him  a  bond, 
in  the  sum  of  $500,  conditioned  for  the  faithful  performance 
by  him  of  the  provisions  of  the  ordinance.    In  an  action  to  re- 
cover on  the  bond  because  of  his  failure  to  construct  the  rail- 
way within  the  time  specified,  the  single  question  presented 
was  whether  the  sum  mentioned  in  the  bond  should  be  treated 
as  a  penalty  or  as  liquidated  damages,  and,  after  a  careful  ex- 
amination of  the  authorities,  it  was  held  that  plaintiff  was 
entitled  to  recover  the  amount  specified,  without  proof  of 
actual  damages,  and  notwithstanding  it  appeared  that  the 
damages  were  in  fact  capable  of  assessment.    In  City  of  In- 
dianola  v.  Gulf,  W.  T.  &  P.  Ry.  56  Tex.  594,  the  City  of  In- 
dianola  granted  a  railway  company  the  right  to  construct  its 
road  through  one  of  the  streets  of  the  city,  on  the  condition 
that  it  should  extend  it  to  a  point  sixty-five  miles  distantwithin 
a  certain  definite  time,  and  exacted  a  bond  in  the  sum  of 
$50,000,  conditioned  for  the  faithful  performance  of  the  grant 
on  its  part.    The  company  failed  to  construct  the  road,  and  in 
a  suit  on  the  bond  it  was  held  that  the  sum  stated  therein  was 
stipulated  damages,  and  that  the  city  could  recover  the  full 
amount  thereof  without  proof  of  actual  damages.    It  is  true 
that  in  that  case,  as  also  in  Nilson  v.  Town  of  Jonesboro,  57 
Ark.  168  (20  S.  W.  1093),  the  term  "liquidated  damages"  was 
used  in  the  contract.     But  the  decisions  did  not  turn  upon 
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that  fact,  but  were  principally  controlled  by  the  consideration 
that  no  accurate  computation  of  the  real  damages  could  be 
made. 

Within  the  doctrine  of  these  cases,  and  they  seem  to  be 
sound,  the  demurrer  to  the  complaint  should  have  been  over- 
ruled. The  judgment  of  the  court  below  must  therefore  be 
reversed,  and  the  cause  remanded  for  such  further  proceeding 
as  may  be  proper,  not  inconsistent  with  this  opinion. 

Reversed. 


Argued  3  March ;  decided  17  March,  1902. 
SLATE'S  ESTATE. 

Henkle  v.  Slate. 

[68  Pac.  899.] 

Pbobate  Courts — Jurisdiction — Collateral  Attack.  ^40   349 

1.  County  courts  are  courts  of  general  jurisdiction  when  transacting  pro-  .  *r  —?_ 
bate  business,  and  their  decrees  as  such  cannot  be  collaterally  attacked,  ex-  /  ^  |49 
ccpt  for  want  of  jurisdiction  apparent  on  the  face  of  the  record  ' 

Power  to  Appoint  Administrator — Residence  of  Deceased. 

2.  Under  Sections  1083  and  1085  of  Hill's  Ann.  Laws,  administration  on 
the  estate  of  a  deceased  intestate  inhabitant  of  Oregon  can  be  granted  only 
by  the  county  court  of  the  county  of  which  such  peraon  was  an  inhabitant  at 
the  time  of  death. 

From  Linn :    Reuben  P.  Boise,  Judge. 

This  was  a  proceeding  in  the  matter  of  the  estate  of  Frances 
Slate,  deceased,  to  remove  the  person  who  had  been  appointed 
administrator  in  Linn  County.  Further  facts  appear  in  the 
opinion.  From  a  judgment  in  favor  of  the  Linn  County  ad- 
ministrator the  petitioner  appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  H.  C. 
WaUon  and  W.  S.  McFadden,  with  an  oral  argument  by  Mr. 
Watson. 

For  respondent  there  was  a  brief  over  the  names  of  Weath- 
erford  &  Wyatt,  and  J.  J.  Whitney,  with  an  oral  argument  by 
Mr.  Jos.  K.  Weatherford,  and  Mr.  Whitney. 
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Mr.  Justice  Moore  delivered  the  opinion. 

This  controversy  involves  the  right  of  a  county  court  to  ap- 
point an  administrator  of  the  estate  of  an  intestate  who  at  the 
time  of  her  death  was  an  inhabitant  of  another  county.  The 
transcript  shows  that  the  defendant  applied  to  the  county 
court  of  Linn  County  to  be  appointed  administrator  of  the 
estate  of  Frances  Slate,  deceased ;  his  petition  'therefor,  so  far 
as  material  herein,  being  as  follows:  "Your  petitioner  would 
most  respectfully  allege  and  show  that  Frances  Slate  died  in- 
testate in  Benton  County,  Oregon,  on  the  twenty-second  of 
November,  1895,  and  at  the  time  of  her  death  she  was  a  resi- 
dent and  an  inhabitant  of  Benton  County,  Oregon,  and  at  said 
time  she  left  an  estate  in  Linn  County,  Oregon,  consisting  of 
landed  property  of  the  probable  value  of  $4,000;  that  there 
has  been  no  administration  of  said  estate. ' '  This  petition  was 
granted,  and  the  facts  as  stated  therein  are  recited  in  the  order 
appointing  the  defendant.  Thereafter  the  plaintiff  petitioned 
the  county  court  of  Linn  County  to  revoke  such  appointment, 
alleging  that  he  had  been  appointed  administrator  of  said 
estate  by  the  county  court  of  Benton  County,  and  that  he  had 
duly  qualified  and  entered  upon  the  discharge  of  his  trust. 
The  defendant,  having  been  cited  to  appear,  demurred  to  the 
petition  for  his  removal  on  the  ground,  among  others,  that  it 
did  not  state  facts  sufficient  to  entitle  the  plaintiff  to  the  relief 
demanded.  The  court,  however,  overruled  the  demurrer,  re- 
lieved the  defendant  of  his  trust,  and  revoked  his  letters  of  ad- 
ministration, whereupon  he  appealed  to  the  circuit  court  for 
Linn  County,  which  reversed  the  decree  of  the  county  court, 
sustained  the  demurrer  interposed  therein,  and  dismissed  the 
plaintiff's  petition;  and  from  such  decree  the  latter  appeals  to 
this  court.  The  questions  to  be  considered  are  (1)  whether 
the  county  court  of  Linn  County  had  jurisdiction  of  the  de- 
cedent's estate;  and  (2)  if  it  had  no  authority  to  appoint  an 
administrator,  could  it  in  a  proceeding  of  this  character  revoke 
such  appointment! 

1.  Considering  these  inquiries  in  their  inverse  order,  the 
rule  is  settled  in  this  state  that  a  county  court,  in  the  transac- 
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tion  of  probate  business,  is  a  court  of  general  and  superior 
jurisdiction :  Russell  v.  Lewis,  3  Or.  380 ;  Tustin  v.  Gaunt,  4 
Or.  305 ;  Monastes  v.  Catlin,  6  Or.  119 ;  Oh  Chow  v.  Brackway, 
21  Or.  440  (28  Pac.  384).  Its  decrees  pertaining  to  the  ad- 
ministration of  a  decedent's  estate  import  absolute  verity,  and, 
this  being  so,  they  cannot  be  overthrown  by  evidence  aliunde 
the  record;  but  when  such  a  decree  sets  out  what  was  done, 
and  the  facts  so  recited  are  insufficient  to  confer  jurisdiction, 
a  want  thereof  is  apparent  upon  the  face  of  the  record,  in 
which  case  it  is  void,  and  may  be  impeached  upon  a  collateral 
attack:  1  Woerner,  Adm'n  (2  ed.),  §  144;  Tustin  v.  Gaunt, 
4  Or.  305 ;  Murray  v.  Murray,  6  Or.  17.  Every  court  of  supe- 
rior jurisdiction  possesses  inherent  power  to  vacate  entries  in 
its  record  of  judgments,  decrees,  or  orders  made  without  juris- 
diction, notwithstanding  the  term  at  which  they  were  rendered 
may  have  expired :  Ladd  v.  Mason,  10  Or.  308 ;  Ramp  v.  M c- 
Daniel,  12  Or.  108  (6  Pac.  456) ;  Cochran  v.  Baker,  34  Or.  555 
(52  Pac.  520,  56  Pac.  641).  " Where  the  record,"  say  the 
editors  of  the  Encyclopaedia  of  Pleading  and  Practice  (volume 
XVIV,  p.  841),  "affirmatively  discloses  a  want  of  jurisdiction, 
the  appointment  of  an  administrator  may  always  be  collater- 
ally attacked."  While  the  petition  to  revoke  the  defendant's 
letters  of  administration  may  have  been  an  indirect  attack  upon 
the  order  appointing  him,  if  it  should  appear  from  an  inspec- 
tion of  the  record  that  such  order  was  made  without  jurisdic- 
tion the  county  court  possessed  plenary  power  and  was  author- 
ized to  purge  its  record  of  such  void  order. 

2.  Considering  the  authority  of  the  county  court  of  Linn 
County  to  appoint  an  administrator  of  the  estate  of  a  person 
who  at  the  time  of  her  death  was  an  inhabitant  of  Benton 
County,  the  statute  prescribng  jursidiction  of  the  subject- 
matter  in  such  cases  is  (Hill's  Ann.  Laws,  §  1083),  as  follows: 
"Proof  of  a  will  shall  be  taken  by  the  county  court  as  follows : 
(1)  When  the  testator,  at  or  immediately  before  his  death,  was 
an  inhabitant  of  the  county,  in  whatever  place  he  may  have 
died;  (2)  when  the  testator,  not  being  an  inhabitant  of  this 
state,  shall  have  died  in  the  county,  leaving  assets  therein; 
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(3)  when  the  testator,  not  being  an  inhabitant  of  this  state, 
shall  have  died  out  of  the  state,  leaving  assets  in  the  county; 

(4)  when  the  testator,  not  being  an  inhabitant  of , this  state, 
shall  have  died  out  of  the  state,  not  leaving  assets  therein,  but 
where  assets  thereafter  came  into  the  county;  (5)  when  real 
property,  devised  by  the  testator,  is  situated  in  the  county, 
and  no  other  county  court  has  gained  jurisdiction  under  either 
of  the  preceding  subdivisions  of  this  section."  Section  1085 
reads,  "Administration  of  the  estate  of  an  intestate  shall  be 
granted  by  the  county  court,  authorized  to  take  proof  of  a  will 
as  prescribed  in  section  1083,  in  case  such  intestate  had  made 
a  will."  The  county  court,  empowered  to  admit  the  will  of  a 
testator  to  probate,  being  authorized  to  grant  administration 
of  the  estate  of  an  intestate,  the  subdivisions  of  Section  1083, 
Hill's  Ann.  Laws,  prescribing  the  county  in  which  the  will 
must  be  probated,  necessarily  control  in  determining  the  par- 
ticular county  court  possessing  the  requisite  power  to  grant 
administration  of  the  estate  of  an  intestate.  Frances  Slate  at 
the  time  of  her  death  being  an  inhabitant  of  Benton  County, 
Oregon,  and  dying  seised  or  possessed  of  real  or  personal  prop- 
erty in  this  state,  the  county  court  of  that  county  was  undoubt- 
edly authorized  to  admit  her  will  to  probate,  if  she  had  made 
a  testamentary  disposition  of  her  property,  because  such  in- 
habitancy and  the  existence  of  the  property  within  the  state 
would  give  the  countv  court  of  Benton  County  jurisdiction  of 
the  res;  and,  this  being  so,  no  doubt  exists  that  such  court  was 
also  empowered  to  grant  administration  of  her  estate.  To 
authorized  the  county  court  of  Linn  County  to  grant  such  ad- 
ministration, the  clause  "devised  by  the  testator"  must  be 
eliminated  from  subdivision  5  of  section  1083,  Hill's  Ann. 
Laws,  so  as  to  make  it  read  as  follows :  "When  real  property 
is  situated  in  the  county,  and  no  other  county  court  has 
gained  jurisdiction  under  either  of  the  preceding  subdivisions 
of  this  section."  To  strike  out  the  clause  adverted  to  would 
be  violative  of  the  plain  rules  of  construction,  which  require 
that  effect  must  be  given  to  the  ordinary  meaning  of  words 
employed  in  a  statute  unless  it  is  clear  that  the  lawmaking 
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power  intended  otherwise:  Crawford  v. LinnCounty,  11  Or. 482 
(5  Pac.  738) ;  State  v.  Simon,  20  Or.  365  (26  Pac.  170) ;  Baker 
v.  Payne,  22  Or.  335  (29  Pac.  787).  To  reject  the  words  "de- 
vised by  the  testator,' '  in  subdivision  5  of  section  1083,  would 
render  subdivision  1  of  that  section  nugatory,  as  far  as  it  re- 
lates to  the  inhabitancy  of  the  testator  as  a  condition  preced- 
ent to  the  jurisdiction  of  a  county  court;  and,  in  case  the  in- 
testate died  seised  of  real  property  in  different  counties  of  the 
state,  the  right  of  a  county  court  to  grant  administration  of 
such  estate  might  possibly  depend  upon  which  one  of  the  per- 
sons equally  entitled  to  be  appointed  administrator  should 
first  reach  the  judge  of  a  county  in  which  any  of  such  property 
was  situated.  It  is  not  reasonable  to  suppose  that  the  legisla- 
tive assembly  ever  intended  that  jurisdiction  to  grant  admin- 
istration of  the  estate  of  an  intestate  should  depend  upon  such 
a  mode  of  securing  it.  Frances  Slate  not  having  devised  any 
real  property  in  Linn  County,  the  county  court  thereof  never 
had  jurisdiction  of  the  subject-matter;  and,  this  fact  being 
apparent  from  an  inspection  of  the  record,  such  court  very 
properly  set  aside  its  order  appointing  the  defendant  admin- 
istrator. The  decree  of  the  circuit  court  must  therefore  be  re- 
versed, and  one  entered  here  discharging  the  defendant  as  ad- 
ministrator of  such  estate.  Reversed. 


Decided  31  March;  modified  30  June,  1002. 
WILSON'S  GUARDIANSHIP. 

Cutting  v.  Schbrzinger. 

[68  Pac.  393,  69  Pac.  439.] 

Guardian's  Accounts — Jurisdiction  of  Probata  Court. 

1.  A  probate  court  has  jurisdiction  to  settle  the  accounts  of  a  guardian, 
upon  the  petition  of  a  subsequently  appointed  guardian,  whatever  may  be  the 
rule  upon  the  intervention  of  the  sureties  of  the  first  guardian :  Herren'8 
Estate,  40  Or.  90,  applied. 

Guardian's  Accounts — Necessary  Parties. 

2.  In  a  proceeding  to  settle  the  accounts  of  a  removed  guardian  without 
attempting  to  surcharge  his  accounts,  but  merely  to  determine  whether  addi- 
tional credits  should  be  allowed,  the  removed  guardian  is  not  a  necessary 
party. 

40  Or,— 28. 
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GUABDIAN'S    ACCOUNTS JUBISDICTION    TO   DETERMINE. 

3.  A  proceeding  to  settle  the  accounts  of  a  removed  guardian,  and  to  de- 
termine whether  he  should  be  allowed  further  credits,  as  claimed  by  his 
sureties,  Is  within  the  jurisdiction  of  the  county  court,  and  a  recourse  to  a 
court  of  general  equity  jurisdiction  need  not  be  had. 

Expenditures  of  Ward's  Funds. 

4.  Though  a  guardian  ought  not  to  Incur  expenses  for  the  support  of  his 
ward  without  a  direction  from  the  county  court,  yet  if  he  does  Incur  such 
expenses,  and  clearly  shows  the  necessity  therefor,  he  should  be  allowed 
credit  for  such  expenditures  in  the  settlement  of  his  accounts,  if  they  are  such 
as  the  court  would  have  originally  authorized. 

Sufficiency  or  Evidence. 

5.  The  evidence  adduced  does  not  seem  to  justify  the  conclusion  of  the 
probate  court  that  the  guardian  did  expend  for  the  care  and  support  of  his 
wards  the  sum  allowed  his  sureties  as  a  credit,  and  the  decree  will  be  modi- 
tied  by  reducing  the  credit  to  $462. 

From  Tillamook :    Reuben  P.  Boise,  Judge. 

» 

This  is  an  appeal  from  a  decree  affirming  in  part  an  order 
of  the  county  court  settling  a  guardian's  account.  Some  time 
prior  to  1891  one  Brady  Wilson  died,  leaving  a  widow  and  five 
minor  children.  During  that  year  the  widow  married  C.  6. 
Cutting,  and  he  thereafter  resided  with  the  family  on  her 
homestead  in  Tillamook  County  until  November,  1897.  On 
October  26,  1895,  he  was  appointed  guardian  of  his  stepchil- 
dren, aged  from  eight  to  fifteen  years,  and  in  March,  1896, 
•received  as  such  guardian  from  the  estate  of  their  grandfather 
$1,746.  On  September  8,  he  filed  an  account  showing  the  re- 
ceipt of  the  money  referred  to,  and  an  expenditure  by  him  of 
$104.  About  a  year  later  he  filed  another  report,  in  which  he 
stated  that  he  should  be  charged  with  an  additional  sum  of 
$83.97  received  on  account  of  his  wards,  and  $47.55  interest, 
and  was  entitled  to  a  credit  of  $152.05  for  the  expense  of  a 
trip  to  the  State  of  Illinois  on  business  connected  with  his 
guardianship  and  for  attorney's  fees  while  there.  This  latter 
account,  being  unsatisfactory  to  the  court,  was  disallowed,  and 
he  was  ordered  to  file  an  amended  account  by  a  certain  date. 
On  November  20,  1897,  and  before  the  time  he  was  required 
to  appear  and  file  the  amended  account,  Cutting  left  the  state, 
and  never  afterwards  appeared  in  court  or  filed  any  account 
of  his  transactions  as  guardian  or  statement  of  the  condition 
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of  the  funds  belonging  to  his  wards,  except  that  in  September, 
1898,  he  wrote  a  letter  to  the  county  clerk,  in  which  he  under- 
took to  give  a  statement  of  his  receipts  and  disbursements 
This  letter  was  filed  with  the  papers  in  the  case,  but  no  action 
was  ever  had  thereon  by  the  county  court,  nor  was  it  ever 
treated  or  regarded  in  any  sense  as  an  account.  No  account 
or  pretended  account  filed  by  the  guardian  was  ever  allowed 
or  approved  by  the  county  court,  except  possibly  the  first  one, 
filed  in  September,  1896.  On  May  2,  1899,  upon  the  petition 
of  his  bondsmen  and  Mrs.  Cutting,  he  was  removed  as  guard- 
ian, and  Mrs.  Cutting,  the  mother  of  the  children,  subsequently 
appointed  in  his  place.  On  July  6  of  that  year,  Cutting's 
bondsmen  filed  a  petition  in  the  county  court,  alleging,  in  sub- 
stance, that  he  had  expended  a  portion  of  the  funds  belonging 
to  his  wards  for  their  support,  maintenance,  and  education, 
and  asking  that  he  be  credited  therewith  in  the  settlement  of 
his  accounts.  Citation  was  issued  and  served  on  the  wards  and 
their  mother,  with  whom  they  resided.  On  October  18,  1899, 
Mrs.  Cutting,  who  had  been  appointed  guardian,  petitioned 
the  court  for  an  order  approving,  as  a  final  account  of  Cutting, 
the  statement  contained  in  the  letter  from  him  to  the  county 
clerk  in  September,  1898,  and  at  the  same  time  filed  an  answer 
to  the  petition  of  tha  bondsmen  theretofore  filed.  Upon  a  trial 
of  the  issues  thus  made,  the  county  court  found  that  Cutting's 
account  should  be  credited  with  the  sum  of  $900.20  for  money 
expended  by  him  for  the  support,  maintenance,  and  education 
of  the  wards,  and  $100  for  services  as  guardian.  From  this 
order,  one  of  the  wards,  who  had  in  the  meantime  become  of 
age,  and  the  guardian  of  the  others,  appealed  to  the  circuit 
court,  where  the  decree  of  the  county  court  was  affirmed  in  all 
particulars,  except  the  allowance  for  services  as  guardian. 
From  this  decree  an  appeal  has  been  taken  to  this  court. 

Modified. 
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For  appellants  there  was  a  brief  and  an  oral  argument  by 
Mr.  Robert  C.  Wright 

For  respondents  there  was  a  brief  and  an  oral  argument  by 
Mr.  B.  L.  Eddy. 

Mr.  Chief  Justice  Bean,  after  stating  the  facts  in  the  fore- 
going terms,  delivered  the  opinion  of  the  court. 

1.  At  the  outset  it  is  contended  that  the  sureties  on  the 
guardian's  bond  cannot  invoke  the  jurisdiction  of  the  county 
court  to  settle  the  accounts  of  their  principal,  or  for  the  allow- 
ance of  credits  therein.  Whatever  the  rule  may  be  in  the  case 
suggested  is  immaterial  here,  because  the  county  court  acted, 
not  only  on  the  petition  of  Cutting's  bondsmen,  but  that  of 
the  subsequently  appointed  guardian,  and  even  if  the  bonds- 
men could  not  intervene  to  protect  their  own  interests,  as  they 
would  seem  to  have  a  right  to  do  [Woerner,  Guardianship,  p. 
341,  §  101 ;  In  re  Spath's  Estate,  144  Pa.  383  (22  Atl.  749) ;  15 
Ency.  PI.  &  Pr.  (2  ed.)  90],  there  can  be  no  question  but  what 
the  jurisdiction  of  the  court  was  properly  invoked  by  the 
guardian  then  in  office:  Herren's  Estate,  40  Or.  90  (66  Pac. 
688). 

2.  The  claim  is  also  made  that  Cutting  is  a  necessary  party 
to  this  proceeding;  but  there  is  no  attempt  to  surcharge  or 
falsify  his  statements  or  alleged  accounts,  so  far  as  the  actual 
receipts  and  disbursements  shown  thereby  are  concerned,  or 
to  charge  him  with  any  liability  not  disclosed.  The  single 
question  is  whether  he  should  be  allowed  additional  credits, 
and  all  parties  interested  in  that  controversy  are  before  the 
court. 

3.  Again,  it  is  urged  that  this  is,  in  effect,  an  attempt  to 
surcharge  and  falsify  the  accounts  of  a  guardian,  and  that 
recourse  must  be  had  to  a  court  of  general  equity  jurisdiction 
for  that  purpose.  As  we  have  already  suggested,  no  account 
or  pretended  account  of  Cutting  was  ever  approved  by  the 
county  court,  unless,  perhaps,  the  one  filed  soon  after  his  ap- 
pointment, and  which  merely  contained  a  statement  of  the 
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amount  of  money  received  by  him  and  some  small  items  of 
expenditures.  Moreover,  the  account,  as  finally  settled  and  ap- 
proved, is  made  up  from  those  previously  filed  by  the  guard- 
ian, except  one  item  of  $420.84,  which  he  wrongfully  claimed 
to  have  paid  to  one  of  his  wards  after  she  became  of  age,  and 
another  for  money  expended  in  the  support  and  maintenance 
of  his  wards.  Upon  this  record,  we  are  clearly  of  the  opinion 
that  the  county  court  had  jurisdiction  to  make  the  order  com- 
plained of. 

4.  The  only  question  remaining,  therefore,  is  whether,  under 
the  circumstances  as  disclosed  by  the  testimony,  the  guardian 
should  be  credited  with  the  amount  so  expended.  It  is  the 
duty  of  a  guardian  to  see  that  his  ward  is  suitably  maintained, 
and  upon  proper  application  therefor  the  county  court  may 
and  will  authorize  the  use  of  the  principal  of  his  ward's  funds, 
as  well  as  the  income  thereof,  if  necessary,  for  that  purpose. 
The  usual,  and  no  doubt  better,  practice  is  to  obtain  an  order 
authorizing  the  expenditure,  and  as  a  general  rule  a  guardian 
cannot  encroach  upon  the  principal  without  such  order ;  but  it 
is  believed  this  rule  is  not  inflexible,  so  that  if  the  income  is 
not  sufficient,  and  the  ward's  welfare  requires  it,  the  guardian 
may  resort  to  the  principal,  and,  if  he  has  in  fact  used  a  part 
of  it  for  the  support  and  maintenance  of  his  ward  without 
authority  of  the  court,  it  may  and  will,  in  a  proper  case,  ratify 
such  expenditures.  If,  however,  he  has  taken  this  responsi- 
bility, he  is  required  to  make  out  as  clear  a  case  to  obtain  the 
order  ratifying  the  expenditure  as  if  he  had  applied  for  au- 
thority in  advance.  The  true  criterion  in  such  case  would 
seem  to  be  whether  the  court  would  have  antecedently  author- 
ized the  expenditure:  Woerner,  Guardianship,  p.  348,  §  104; 
15  Ency.  PI.  &  Pr.  100;  In  re  Beisel's  Estate,  110  Cal.  267  (40 
Pac.  961). 

It  is  vigorously  contended,  however,  that  because  there  is  no 
evidence  that  Cutting  intended  to  take  credit  for  or  charge  his 
wards  for  their  support  and  maintenance,  no  allowance  can  be 
made  for  that  purpose.  As  a  general  rule,  it  may  be  conceded 
that  when  a  stepfather  voluntarily  assumes  the  care  and  sup- 
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port  of  a  stepchild  he  stands  in  the  place  of  a  parent,  and  is 
not  entitled  to  reimbursement  for  its  support  and  maintenance 
out  of  the  separate  estate  of  the  child.  There  is  no  law,  how- 
ever, requiring  him  to  do  so ;  and,  unless  he  voluntarily  chooses 
to  assume  the  duties  of  a  parent,  he  is  entitled  to  charge  for  its 
support  and  maintenance,  and,  if  its  guardian,  to  a  credit  in 
his  accounts  for  any  money  expended  for  that  purpose :  Oerber 
v.  Bauerline,  17  Or.  115  (19  Pac.  849).  The  vital  question 
here  is  not  whether  a  stepfather  who  supports  and  maintains 
his  stepchildren  from  his  own  funds  is  entitled  to  reimburse- 
ment therefor  from  their  estate,  but  whether  he  should  be 
credited  in  the  settlement  of  his  accounts  as  their  guardian 
with  expenditures  out  of  the  money  of  his  wards  for  such  pur- 
pose. The  claim  of  the  petitioners  and  findings  of  the  county 
court  are  to  the  effect  that  Cutting  used  a  portion  of  the  money 
belonging  to  his  wards  for  their  support  and  maintenance,  and 
the  only  question  is  whether,  if  that  be  true,  he  should  be  al- 
lowed credit  therefor.  Originally,  the  power  to  appoint  a 
guardian  of  the  person  and  estate  of  a  minor  belonged  to  a 
court  of  chancery.  In  this  country,  however,  as  a  general 
rule,  such  power  has  by  the  legislature  been  delegated  or  con- 
ferred upon  particular  courts,  and  in  this  state  upon  the 
county  court:  Hill's  Ann.  Laws,  §  895.  In  the  execution  of 
the  power,  however,  the  county  courts  are  governed  in  a  large 
measure  by  the  rules  formerly  applicable  to  similar  proceed- 
ings in  the  courts  of  chancery,  and  the  settlement  of  the  ac- 
counts of  a  guardian  in  the  county  court  is  substantially  the 
same  as  the  settlement  of  the  accounts  of  a  trustee  appointed 
by  the  general  court  of  equity,  and  is  to  be  determined  on  gen- 
eral equity  principles.  There  are  no  hard  and  fast  rules  by 
which  the  court  is  bound.  While  it  cannot  be  too  strict  and 
vigilant  in  investigating  the  accounts  of  a  guardian  where 
there  are  indications  of  bad  faith  or  fraud,  yet,  in  the  absence 
of  all  indications  of  that  kind,  a  guardian  should  not,  in  the 
settlement  of  his  accounts,  be  held  to  the  strict  rules  of  evi- 
dence. As  a  general  rule,  full  items  with  vouchers  for  all  ex- 
penditures should  be  required,  and  credits  ought  not  to  be  aJ- 
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lowed  without  them;  but  this  is  not  indispensable,  and  in  a 
clear  case,  where  there  is  no  doubt  of  the  expenditures  having 
been  made  nor  of  the  guardian's  good  faith,  vouchers  may  be 
dispensed  with.  Each  case  must  necessarily  depend  upon  its 
own  particular  facts,  and  on  the  equities  thereof. 

5.  Now,  it  seems  to  us  plain  from  the  record  of  this  cause 
that  Cutting  used  a  portion  of  his  ward's  money  for  their  sup- 
port, maintenance,  and  education,  and  there  is  much  in  the 
record  to  indicate  that  he  intended  his  sureties  should  not  have 
the  benefit  of  a  credit  therefor.  From  the  time  of  his  marriage 
with  the  mother  of  his  wards,  he  and  the  family  lived  on  an 
unproductive  "rough  mountainous  ranch,"  and,  according  to 
the  testimony  of  his  neighbors,  they  were,  up  to  the  time  he 
received  the  money  belonging  to  his  wards,  in  straitened  cir- 
cumstances, if  not  absolute  poverty.  Mr.  Goeres,  a  neighbor 
and  wholly  disinterested  witness,  testifies  that  up  to  that  time 
the  children  were  barefooted  and  ragged,  and  needed  better 
food  than  they  had;  that  Cutting's  neighbors  assisted  him  in 
work,  as  well  as  in  food ;  that  after  his  appointment  as  guard- 
ian he  did  but  little  work,  but  the  children  were  better  fed 
and  clothed,  and  appeared  in  good  circumstances.  Mr.  Rock, 
another  witness,  says  that  prior  to  his  appointment  Cutting 
had  no  cows  and  no  money  with  which  to  buy  food ;  that  he 
made  no  secret  of  the  fact  that  he  was  in  poor  circumstances ; 
that  for  a  time  the  children  did  not  go  to  school  for  want  of 
sufficient  clothing  to  wear ;  that  after  his  appointment  and  re- 
ceipt of  his  wards'  funds  the  children  went  to  school,  and  had 
plenty  of  everything,  although  there  was  no  discernible  in- 
crease in  Cutting's  earnings.  Mr.  Walker,  another  neighbor, 
testified  to  substantially  the  same  state  of  facts.  The  testimony 
of  the  bondsmen,  who  were  Cutting's  neighbors,  and  who  went 
on  his  bond  for  the  purpose  of  enabling  him  to  obtain  posses- 
sion of  the  money  belonging  to  his  wards,  "so  that  he  could 
maintain  them  out  of  it,"  is  all  to  the  same  effect.  One  of 
them  says  that  prior  to  Cutting's  possession  of  his  wards' 
money  the  family  was  in  very  poor  circumstances;  had  very 
poor  food  and  clothing,  and  most  of  the  food  they  had  the  last 
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winter  before  the  money  came  was  donated  to  them;  that  the 
place  on  which  they  lived  was  very  rough,  mountainous,  and 
covered  with  brush  and  logs,  except  a  very  small  portion 
thereof;  that  only  two  or  three  acres  were  tillable,  and  upon 
these  he  raised  a  little  hay  and  vegetables,  and  that  he  had  no 
stock  or  other  means  of  income.  There  was  a  noticeable  differ- 
ence after  he  received  the  money  belonging  to  his  wards.  The 
children  went  to  school,  and  were  well  and  comfortably  dressed 
and  fed. 

Another  says:  "I  was  intimately  acquainted  with  Mr.  Cut- 
ting since  he  was  first  married  to  the  present  Mrs.  Cutting, 
and  ever  since  then  my  family  and  his  family  visited  back  and 
forth  considerable.  I  had  some  considerable  business  with  Mr. 
Cutting  in  a  small  way ;  that  is  to  say,  Mr.  Cutting  worked  for 
me  on  several  occasions,  and  from  talk  that  we  had  I  became 
well  acquainted  with  his  financial  circumstances  at  the  time. 
I  furnished  him  with  work  for  potatoes  to  support  that  family. 
I  also  gave  him  salt  salmon,— -as  many  as  he  wanted,— and 
made  no  account  of  the  same,  and  I  know  that  they  lived  with- 
out meat  for  months,  and  without  tea  or  coffee  for  months, 
and  that  their  principal  food  was  salt  salmon  and  potatoes. 
While  Mr.  Cutting  was  working  for  me,  he  told  me  it  was 
a  very  hard  matter  for  him  to  support  those  children,  but 
that  they  had  an  estate  coming  to  them  from  their  father, 
and  if  this  estate  could  be  put  in  shape  so  that  he  could 
maintain  them  out  of  it  that  he  could  get  along  all  right,  and 
he  asked  me  to  go  on  his  bond  if  he  was  appointed  guardian 
for  those  children.  In  the  first  place,  I  did  not  like  to  go  on 
his  bond,  but  I  afterwards  consented,  and  went  on  his  bond. 
After  Mr.  Cutting  was  appointed  as  guardian,  some  six  months 
after  he  received  the  money,  which  he  told  me  amounted  to 
1,700  and  some  odd  dollars,  the  condition  of  his  family  before 
he  was  appointed  was  such  that  they  had  not  proper  clothing 
or  proper  food.  The  children  were  all  barefooted  and  in  a 
ragged  condition  generally,  and  after  Mr.  Cutting  got  this 
money  there  was  a  great  change  in  the  way  those  children  were 
clothed  and  fed.    I  was  at  the  house  many  times,  both  previous 
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and  afterwards,  that  Cutting  was  appointed  as  guardian. 
*  *  *  Cutting  told  me  himself  on  several  occasions  that  he 
did  not  know  how  in  the  world  he  would  support  that  family. 
I  do  know  that  Cutting  had  no  credit  at  the  stores  in  our 
neighborhood,  and  I  seen  him  have  to  give  security  before  he 
could  buy  two  sacks  of  flour  and  a  pound  of  tea.  I  also  know 
the  family  lived  well  and  were  clothed  well  after  Cutting  was 
appointed  as  guardian  of  them. ' '  The  witness  further  testifies 
that  Cutting  did  not  work  any  after  his  receipt  of  his  wards' 
money,  and  had  no  income  except  what  he  derived  theref r6m. 
If  needful,  other  quotations  could  be  made  from  the  testimony, 
showing  the  same  state  of  facts,  and  pointing  irresistibly  to 
the  conclusion  that  after  Cutting's  possession  of  such  funds 
he  used  a  portion  thereof  for  their  support  and  maintenance. 
The  exact  amount  so  used  is  difficult,  if  not  impossible,  to  de- 
termine from  the  record.  No  account  thereof  seems  to  have 
been  kept  by  Cutting,  or,  if  so,  it  was  not  accessible  to  his 
bondsmen.  The  county  court  found  from  the  entire  evidence 
that  the  expenditure  amounted  to  at  least  $7  a  month  for  each 
child,  and  this  finding  was  concurred  in  by  the  circuit  court, 
and  we  are  of  the  opinion  that  it  is  supported  by  the  testi- 
mony. While  it  is  difficult,  if  not  impossible,  from  this  record, 
to  arrive  at  an  accurate  conclusion  in  the  matter,  it  would  be 
manifestly  inequitable  and  unjust  on  that  account  to  compel 
the  bondsmen  to  make  up  the  deficiency  as  shown  by  his  al- 
leged statement,  without  crediting  him  with  the  expenditures 
for  the  support  and  maintenance  of  his  wards,  when  the  evi- 
dence so  clearly  shows  that  he  must  necessarily  have  spent  a 
considerable  portion  of  their  estate  for  that  purpose. 

Upon  the  whole,  we  are  of  the  opinion  that  the  conclusion 
of  the  county  and  circuit  courts  on  the  question  is  as  nearly 
equitable  and  just  as  is  possible  under  the  circumstances.  The 
decree  from  which  this  appeal  is  taken  will  therefore  be  af- 
firmed. 
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Decided  30  June,  1902. 

On  Petition  fob  Rehearing. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

The  county  and  circuit  courts  allowed  credit  in  the  settle- 
ment of  Cutting's  account  for  money  expended  by  him  in  the 
support,  maintenance,  and  education  of  his  wards,  from  March 
11,  1896,  to  March  17,  1899,  and,  as  no  special  question  was 
made  by  appellant  as  to  the  time  during  which  the  allowance 
should  have  been  granted,  the  court  did  not  examine  the  record 
upon  that  point,  naturally  assuming  that  the  amount  only  was 
in  question.  The  petition  for  rehearing,  however,  calls  atten- 
tion to  the  obvious  fact  that  sixteen  months  of  the  time  covered 
by  the  findings  of  the  county  and  circuit  courts  was  after  Cut- 
ting absconded  and  left  the  state,  during  which  period  it  is 
manifest  he  did  not  contribute  anything  to  the  support  of  his 
wards.  The  findings  and  decree  ought,  therefore,  to  be  modi- 
fied to  that  extent.  Mrs.  Cutting  testified  that  all  the  children 
lived  at  home  from  the  time  Cutting  received  the  appointment 
as  guardian,  until  he  left  the  state,  with  the  exception  of 
Katie,  who  was  home  six  months  only.  Cutting's  account, 
therefore,  should  be  credited  for  money  expended  by  him  for 
the  support,  maintenance,  and  education  of  Katie  for  six 
months,  and  twenty  months  each  for  the  other  three  children, 
at  $7  a  month,  making  a  total  credit  of  $462,  instead  of 
$900.20,  as  allowed  by  the  county  and  circuit  courts.  The 
former  opinion  will  be  modified  in  this  regard,  but  in  all  other 
respects  it  will  be  adhered  to. 

The  court  did  not  undertake  to  state  the  record  in  detail, 
but  only  the  substance  thereof.  Whatever  may  be  said  of  the 
sufficiency  of  the  allegations  in  the  petition  of  the  bondsmen, 
and  the  regularity  of  the  proceedings  in  the  county  court, 
there  was  certainly  enough  before  that  court,  in  the  petitions, 
answers,  and  replies,  to  warrant  it  in  exercising  its  undoubted 
jurisdiction  to  settle  the  accounts  of  Cutting  as  guardian. 

Rehearing  Denied;  Modified. 
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Argued  25  November;  decided  30  December,  1901. 
BINGHAM  i\  I.IPMAN. 

40    Wg 
[67  Pac  i>8.]  f40    409 

"40    303 
PLEADING — DAMAGES   FOB  TRESPASS.  45    573 

1.  In  actions  for  damages  resulting  from  trespass  it  Is  allowable  to  plead 
all  the  circumstances  accompanying  the  act  and  that  constitute  a  part  of  the 
occurrence,  so  as  to  show  the  purpose  and  extent  of  the  Injury. 

Duplicity  in  Pleading. 

2.  Duplicity  In  pleading  consists  in  setting  forth  and  relying  upon  more 
than  one  cause  of  action ;  as,  where  plaintiff,  who  had  been  in  defendants* 
employ,  alleged  that  defendants  unlawfully  "conspired"  for  the  purpose  of 
extorting  money  from  her,  and  that  she  was  Induced  to  enter  their  office, 
where  she  was  charged  with  larceny  of  articles  from  their  store,  and  threat- 
ened with  arrest  and  disgrace,  and  that  they  locked  her  In  the  store,  and  kept 
her  for  several  hours,  and  extorted  money  from  her,  the  complaint  was  not 
had  for  duplicity,  as  a  series  of  unlawful  acts  aimed  at  and  contributing  to 
the  injury  complained  of  may  be  averred,  without  violating  the  rule  against 
duplicity. 

Evidence  of  Declarations  Against  Interest. 

3.  It  is  always  competent  to  give  In  evidence  statements  made  by  a  party 
ngalnst  his  interest. 

Instruction  Limiting  Applicability  of  Evidence. 

4.  Where  testimony  Is  .admitted  that  is  claimed  to  be  Incompetent  as  against 
some  of  several  parties,  the  objectors  should  ask  an  instruction  limiting  Its 
applicability. 

Presenting  Theories  of  the  Respective  Parties. 

5.  Parties  are  entitled  to  have  their  respective  theories  of  a  case  fairly 
presented  to  the  jury,  but  the  manner  of  the  presentation  rests  with  the 
judge,  and  if  he  chooses  to  set  forth  certain  opposing  claims  in  close  associa- 
tion It  Is  his  privilege  to  do  so. 

Force  Necessary  to  Constitute  Unlawful  Imprisonment. 

6.  Submission  to  threatened  and  reasonably  apprehended  force  constitutes 
an  unlawful  Imprisonment — actual  force  need  not  have  been  used  nor  threat- 
ened. 

Afpeal — Presumption  of  Sufficiency  of  Evidence. 

7.  Where  the  record  on  appeal  does  not  purport  to  contain  all  the  evidence 
on  a  point  on  which  an  Instruction  was  given,  it  will  he  presumed  that  the 
evidence  was  sufficient  to  support  the  instruction. 

Punitive  Damages  in  Tort  Actions. 

8.  In  actions  for  tort  punitive  damages  may  be  allowed  under  proper  cir- 
cumstances :  Sullivan  v.  Oregon  Ry.  d  Nav.  Co.  12  Or.  302 ;  Day  v.  Holland, 
lf>  Or.  404,  and  Otmun  v.  Winters,  30  Or.  177,  followed. 

Tort  by  Corporation — Liability  for  Acts  of  Officers. 

9.  Where  the  officers  of  a  corporation,  who  exercise  the  whole  executive 
power,  participate  in  and  direct  all  that  Is  done  In  the  commission  of  a  tort, 
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their  malicious,  wanton,  or  oppressive  Intent  may  be  treated  as  the  intent  of 
the  corporation,  and  it  may  be  compelled  to  respond  in  punitive  damages.* 

Instructions  Must  be  Reasonably  Construed. 

10.  The  Instructions  to  a  jury  must  be  reasonably  construed  in  the  light  of 
the  evidence  that  has  been  received,  and  the  two  should  be  considered  to- 
gether ;  as,  where  the  evidence  showed  that  the  chief  executive  officials  of  a 
corporation  either  did  or  authorized  all  the  acts  constituting  a  tort,  instruc- 
tions regarding  the  liability  of  the  corporation  for  punitive  damages  must  be 
interpreted  accordingly,  and  are  not  to  be  deemed  erroneous  because  they  may 
be  broad  enough  to  make  the  corporation  liable  In  such  damages  for  the  acts 
of  any  of  Its  officials,  regardless  of  rank. 

Liability  of  Tortfeasors. 

11.  In  an  action  of  tort  against  a  corporation  and  Its  managing  agents,  on 
whose  conduct  Its  liability  depended,  a  verdict  against  the  corporation  only  is 
not  void,  since  the  defendants  are  jointly  or  severally  liable. 

Action  fob  False  Imprisonment — Pleading  Conspiracy. 

12.  In  an  action  of  damages  against  several  persons  for  false  imprisonment 
an  allegation  of  conspiracy  may  be  treated  as  matter  in  aggravation  or  ex- 
planation, and  is  not  an  essential  averment,  since  the  recovery  may  be  Joint 
or  several. 

Prom  Multnomah :    Alfred  P.  Sears,  Jr.,  Judge. 

Action  by  Ada  Bingham  against  Lipman,  Wolfe  &  Com- 
pany, Isaac  N.  Lipman,  and  Adolph  Wolfe.  The  defendant 
Lipman,  Wolfe  &  Company  is  a  corporation  engaged  in  con- 
ducting a  department  store  in  the  City  of  Portland.  The  de- 
fendants Adolph  Wolfe  and  Isaac  N.  Lipman  are,  respectively, 
its  vice„president  and  secretary.  They  are  also  it&jnanaging 
agents,  and,  together  with  Solomon  Lipman  and  Will  Lipman, 
own  all  the  stock  of  the  corporation.  For  some  time  prior  to 
March  30,  1899,  the  plaintiff  was  employed  by  the  firm  as  a 
clerk  in  one  of  its  departments.  About  5  o'clock  in  the  after- 
noon of  the  day  named,  defendant  Lipman  called  her  into  the 
office  and  accused  her  of  having  embezzled  and  appropriated 
to  her  own  use  a  portion  of  the  money  received  by  her  on  the 
sale  of  some  articles  belonging  to  the  firm,— especially  a  corset 
sold  the  day  before.  According  to  her  testimony,  she  was  com- 
pelled to  remain  in  the  store  without  food  or  drink,  or  an  op- 
portunity of  seeing  or  consulting  her  friends,  until  twenty-five 


•Note. — See  article,  Exemplary  Damages  in  Actions  Against  Corporations, 
55  Tent.  Law  Jour. — Reporter. 
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minutes  after  11  o'clock  at  night,  when,  in  order  to  obtain  her 
liberty,  she  was  compelled  by  threats  and  intimidation  to 
promise  to  pay  to  the  firm  $92.50, —the  estimated  value  of  the 
goods  alleged  to  have  been  stolen  by  her.  On  the  next  day  she 
called  at  the  store  and  paid  $30  of  her  own  money  and  $5 
which  belonged  to  the  firm,  but  thereafter  refused  to  make  any 
further  payment,  and  a  few  days  later  brought  this  action 
against  the  corporation  and  Lipman  and  Wolfe  individually. 
The  complaint,  after  setting  out  the  corporate  capacity  of 
the  defendant  Lipman,  Wolfe  &  Company,  the  official  rela- 
tions of  the  other  defendants  thereto,  and  the  employment  of 
the  plaintiff,  avers,  in  substance,  that  the  three  defendants 
unlawfully  and  maliciously  conspired  together  for  the  purpose 
of  extorting  money  from  the  plaintiff,  and,  to  that  end,  unlaw- 
fully to  charge  her  with  the  crime  of  larceny  in  the  storehouse 
of  the  defendant  corporation ;  that,  in  pursuance  of  such  con- 
spiracy, she  was  induced  to  go  to  their  private  office,  under  the 
pretext  that  the  managers  desired  to  see  and  speak  to  her  on 
business;  that  they  then  and  there  charged  her  with  having 
committed  larceny  in  the  store,  and  threatened  that  she  would 
be  arrested  and  publicly  charged  with  the  crime,  and  thereby 
disgraced  and  held  up  to  the  contempt  of  the  community,  un- 
less she  admitted  her  guilt  and  made  restitution  for  the  prop- 
erty alleged  to  have  been  stolen;  that,  notwithstanding  such 
threats,  she  protested  her  innocence,  and  refused  to  admit  that 
she  was  guilty  of  any  offense  or  to  turn  over  any  property 
whatever,  whereupon  the  defendants  caused  her  to  be  locked 
up  in  the  store,  and  to  be  kept  therein  from  6  until  11  o'clock, 
without  food  or  drink,  during  which  time  she  was  not  per- 
mitted to  see  any  of  her  friends ;  that  she  remained  in  the  store 
so  unlawfully  imprisoned  during  all  the  time  mentioned,  and, 
in  order  to  purchase  her  freedom,  was  compelled  by  the  de- 
fendants to  release  her  claim  to  $9  due  her  for  wages,  and  to 
promise  to  pay  an  additional  sum  of  $92;  that  the  plaintiff 
was  thus  maliciously  and  wantonly  deprived  of  her  liberty  for 
about  the  space  of  five  hours,  was  accused  by  the  defend- 
ants of  having  committed  the  crime  of  larceny,  and  threat- 
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ened  with  the  disgrace  of  arrest,  and  was  thereby  compelled, 
in  order  to  be  released  from  her  imprisonment,  to  pay  them 
the  money  referred  to ;  that  the  defendants,  one  and  all,  knew 
that  plaintiff  had  committed  no  crime  whatever,  and  that  the 
conspiracy  and  all  of  the  acts  done  thereunder  by  the  defend- 
ants were  with  the  sole  intent  on  their  part  of  extorting  money 
from  her;  that,  by  reason  of  the  acts  and  conduct  of  the  de- 
fendants, she  has  been  and  is  damaged  in  the  sum  of  $10,000. 
A  motion  to  strike  out  the  complaint,  and  also  portions  thereof, 
upon  the  ground  that  two  causes  of  action,  viz.,  for  false  im- 
prisonment and  extortion,  were  improperly  united,  was  over- 
ruled. A  demurrer  thereto  upon  the  same  ground  was  also 
overruled. 

Defendants  answered  jointly,  denying  the  material  allega- 
tions of  the  complaint,  and,  for  an  affirmative  defense,  alleged 
that,  while  the  plaintiff  was  employed  by  the  defendant  Lip- 
man,  Wolfe  &  Company,  she  embezzled  and  fraudulently  con- 
verted to  her  own  use  money  and  property  belonging  to  the 
firm  in  the  aggregate  amounting  to  $92.75,  which  she  volun- 
tarily and  without  solicitation  on  the  part  of  the  defendants, 
or  any  or  either  of  them,  offered  to  repay,  and  did,  on  the 
thirty-first  of  March,  after  the  matters  set  forth  in  the  com- 
plaint had  occurred,  voluntarily  and  without  solicitation  on 
the  part  of  the  defendants,  pay  to  the  firm  the  sum  of  $30.  A 
reply  was  filed,  putting  in  issue  the  new  matter  alleged  in  the 
answer. 

A  trial  resulted  in  the  following  verdict : 

'  *  Ada  Bingham 

v. 
Lipman,  Wolfe  &  Co." 

We,  the  jury  impaneled  to  try  the  above-entitled  cause,  find 
for  the  plaintiff,  and  assess  her  damages  at  $2,000." 

Judgment  was  thereafter  rendered  upon  this  verdict  in  favor 

of  the  plaintiff  and  against  the  defendant  corporation  only, 
from  which  it  appeals.  Affirmed. 
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For  appellant  there  was  a  brief  over  the  name  of  Cotton, 
Teal  &  Minor,  and  James  Gleason,  with  an  oral  argument  by 
Mr.  Wirt  Minor. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  Henry  E.  McOinn. 

Mr.  Chief  Justice  Bean,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  It  is  contended  that  two  causes  of  action  are  improperly 
united  in  the  complaint, — one,  for  false  imprisonment;  the 
other,  for  conspiracy  to  extort  money.  But  in  an  action  for 
trespass  the  plaintiff  may  charge  and  prove  all  the  circum- 
stances accompanying  the  act,  and  which  were  a  part  of  the 
res  gestae,  in  order  to  show  the  temper  and  purpose  with  which 
the  trespass  was  committed,  and  the  extent  of  the  injury, 
under  the  rule  that  a  series  of  unlawful  acts,  all  aimed  at  a 
single  result,  and  contributing  to  the  injury  complained  of, 
may  be  averred  in  the  complaint  without  violating  the  rule 
against  duplicity:  Oliver  v.  Perkins,  92  Mich.  304  (52  N.  W. 
609) ;  Rice  v.  Coolidge,  121  Mass.  393  (23  Am.  Rep.  279). 

2.  To  constitute  duplicity  in  a  pleading,  it  is  not  enough 
that  it  appears  therefrom  that  the  plaintiff  has  more  than  one 
cause  of  action,  but  it  must  appear  that  he  relies  on  more  than 
one  as  a  ground  of  recovery.  "In  order  to  constitute  du- 
plicity/'  says  the  Supreme  Court  of  Connecticut,  "it  is  not 
sufficient  that  a  count  in  a  declaration  shows  merely  that  the 
plaintiff  has  various  causes  of  action  against  the  defendant, 
although  the  contrary  might  be  inferred  from  the  general  and 
loose  definitions  of  duplicity  in  some  of  the  elementary  treat- 
ises on  pleadings.  It  is  necessary,  further,  that  those  various 
causes  of  .action,  or  more  than  one  of  them,  should  be  claimed 
and  relied  on  as  distinct  grounds  of  recovery.  *  *  *  For 
if  it  appears  that  the  plaintiff  seeks  to  recover  upon  only  one 
of  them,  and  makes  no  claim  on  any  of  the  others,  as  a  dis- 
tinct, additional,  or  independent  ground  of  recovery,  the  mere 
circumstance  that  he  has  other  valid  claims  against  the  de- 
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fendant,  which  he  might,  but  does  not,  seek  to  enforce  in  the 
suit,  ought  not  to  deprive  him  of  a  recovery  on  the  cause  of 
action  on  which  alone  he  seeks  to  recover.  And  in  such  a  case 
there  must  be  no  multiplicity  of  issues,  to  avoid  which  du- 
plicity is  discountenanced":  Raymond  v.  Sturges,  23  Conn. 
133,  145.  In  Brewer  v.  Temple,  15  How.  Prac.  286,  the  com- 
plaint alleged  that  the  defendant  made  an  assault  upon  the 
plaintiff,  and  then  and  there  published  and  declared  in  the 
presence  and  hearing  of  other  persons  certain  slanderous 
words  of  him,  whereby  he  was  greatly  injured  in  his  person, 
character,  feelings,  and  circumstances.  Upon  demurrer  to  the 
complaint  on  the  ground  that  two  causes  of  action— one  for 
assault  and  battery,  and  the  other  for  slander— were  improp- 
erly united,  the  court  held  the  objection  not  well  taken,  and 
that  the  complaint  contained  but  a  single  cause  of  action,  be- 
cause all  the  allegations  related  to  a  single  transaction,  and 
were  a  part  of  the  res  gestae.  The  same  rule  is  announced  by 
Mr.  Bliss  in  his  work  on  Code  Pleading  (2  ed.),  §  292,  and  by 
the  following  authorities :  Hildebrand  v.  McCrum,  101  Ind. 
61 ;  Conaughty  v.  Nichols,  42  N.  Y.  83 ;  Miller  v.  Bayer,  94 
Wis.  123  (68  N.  W.  869). 

3.  On  the  trial  a  Mrs.  Jester,  who  had  been  charged  by  the 
managing  officers  of  the  corporation  with  having  embezzled 
and  appropriated  to  her  own  use  certain  property  belonging  to 
the  firm,  was  called  as  a  witness.  It  appears  from  the  bill  of 
exceptions  that  the  plaintiff  offered  to  show  by  her  that  on  the 
thirty-first  day  of  March,  1899,  the  defendant  Wolfe  told  her 
they  had  made  an  agreement  with  the  plaintiff  to  pay  $92.50, 
and  if  she  (Mrs.  Jester)  would  pay  $100  her  offense  would  be 
kept  from  the  public,  but,  if  not,  they  would  send  her  "over 
the  road  to  the  fullest  extent  of  the  law, ' '  and  at  the  same  time 
said  to  her :  "You  have  got  a  husband  to  support  you,  and  you 
have  some  property.  Out  there  in  the  outer  office  there  is  a 
woman  [referring  to  the  plaintiff]  ;  she  has  no  money;  she  has 
nothing  at  all ;  and  still  we  made  her  pay  us  $30,  and  she  is  go- 
ing to  pay  us  what  little  she  is  able  to  earn  from  now  on."  Ob- 
jection to  the  admission  of  such  testimony  on  the  ground  that 
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it  was  immaterial,  irrelevant,  and  incompetent  was  overruled, 
and  such  ruling  is  assigned  as  error.  The  record,  however, 
does  not  show  that  the  evidence  was  in  fact  admitted,  or  that 
Mrs.  Jester  gave  any  testimony  in  reference  to  the  matters 
mentioned.  It  would  seem,  therefore,  that  the  assignment  of 
error  could  be  disposed  of  under  the  rule  that  where  the  record 
on  appeal  does  not  show  how  a  question  permitted  by  the  court 
against  objection  was  answered,  or  whether  it  was  answered 
at  all,  the  ruling  of  the  trial  court  will  not  be  disturbed :  Lovell 
v.  Davis,  101  U.  S.  541 ;  Turner  v.  United  States,  66  Fed.  280 
(13  C.  C.  A.  436) ;  Cecconi  v.  Rodden,  147  Mass.  164  (16  N. 
E.  749) ;  Haney  v.  Clark,  65  Tex.  93 ;  Carpenter  v.  Corinth,  58 
Vt.  214  (2  Atl.  170) ;  Devoe  v.  Singleton,  80  Md.  68  (30  Atl. 
614).  But  conceding  the  question  to  be  properly  here,  and 
that  the  witness  testified  substantially  as  stated  in  the  offer, 
no  error  was  committed  in  the  admission  of  the  evidence.  It 
was  a  declaration  by  defendant  Wolfe  against  his  interest, 
and,  as  such,  competent  against  him. 

4.  If  irrelevant  or  incompetent  as  to  the  other  defendants, 
the  remedy  was  by  a  request  for  an  instruction  from  the  court 
limiting  its  operation  to  the  defendant  Wolfe  alone :  Ponder  v. 
Cheeves,  104  Ala.  307  (16  South.  145) ;  Mighell  v.  Stone,  175 
111.  261  (51  N.  E.  906) ;  Snyder  v.  Lindsey,  92  Hun,  432  (36 
N.  Y.  Supp.  1037) ;  J  no.  Hutchinson  Mfg.  Co.  v.  Pinch,  107 
Mich.  12  (64  N.  W.  729,  66  N.  W.  340) ;  Miller  v.  Potter,  59 
111.  App.  125. 

5.  The  defendants  requested  the  court  to  charge  the  jury: 
"If  you  find  from  the  evidence  that  the  plaintiff  remained  in 
the  store  of  Lipman,  Wolfe  &  Company,  on  the  evening  and 
night  of  the  thirtieth  of  March,  1899,  voluntarily  and  of  her 
own  free  will  and  accord,  then  I  charge  you  that  this  does  not 
constitute  an  unlawful  imprisonment  as  charged  in  the  com- 
plaint.' '  This  instruction  was  given  as  requested,  but  the 
court,  on  its  own  motion,  added  thereto  the  following:  "Sub- 
mission to  the  threatened  and  reasonably  apprehended  use  of 
force  is  not  to  be  considered  as  a  consent  to  the  restraint  by 
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the  one  claiming  to  have  been  imprisoned. ' '  Objection  is  made 
to  the  modification  on  the  ground  that  the  defendants  were 
entitled  to  have  their  theory  of  the  case  submitted  to  the  jury 
"without  any  connection  with  other  matters,' '  and  because 
there  was  neither  allegation  nor  proof  that  force  was  used  to 
compel  the  plaintiff  to  remain  in  the  store.  The  rule  is  un- 
questioned that  every  litigant  is  entitled  to  have  his  theory  of 
the  case,  within  the  pleadings  and  proof,  fully  and  fairly  sub- 
mitted  to  the  jury,  but  he  cannot  complain  if  the  theory  of  the 
other  side  is  submitted  at  the  same  time. 

6.  The  modification  of  the  instruction  was  proper  and  within 
its  pleadings.  It  is  not  based  on  the  theory  that  actual  force 
was  used,  but  is  to  the  effect  that  submission  to  reasonably 
apprehended  force  is  sufficient  to  constitute  unlawful  impris- 
onment, although  no  actual  force  may  have  been  used  or 
threatened ;  and  this  is  in  accord  with  the  rule  of  law  upon  the 
subject:  12  Am.  &  Eng.  Ency.  Law  (2  ed.),  734. 

7.  The  record  does  not  purport  to  contain  all  the  evidence 
on  this  point;  hence  we  must  assume  there  was  sufficient  to 
support  the  instruction. 

8.  [The  defendants  requested  the  court  to  charge  the  jury : 
"In  estimating  the  damages  done  to  the  plaintiff  by  the  de- 
fendant corporation,  Lipman,  Wolfe  &  Company,  you  cannot 
award  the  plaintiff  any  sum  of  money  by  way  of  punishing 
said  defendants.' '  The  court  refused  to  give  the  instruction 
as  requested,  but  charged  the  jury  that,  if  they  found  for  the 
plaintiff,  they  might,  if  actual  malice  was  shown,  in  addition 
to  compensatory  damages,  allow  a  further  sum  by  way  of  puni- 
tive or  exemplary  damages.  This  brings  up  the  disputed  ques- 
tion as  to  whether  punitive  or  vindictive  damages  are  to  be  al- 
lowed in  cases  of  tort,  but,  as  we  understand  it,  this  court  is 
committed  to  the  affirmative  of  the  proposition^  Sullivan  v. 
Oregon  Ry.  &  Nav.  Co.  12  Or.  392  (7  Pac.  508,  53  Am.  Rep. 
364) ;  Kelley  v.  Highfield,  15  Or.  277  (14  Pac.  744) ;  Day  v. 
Holland,  15  Or.  464  (15  Pac.  855) ;  Osmun  v.  Winters,  30  Or. 
177  (46  Pac.  780) .  And  as  said  by  the  Supreme  Court  of  Wis- 
consin in  Brown  v.  Swine  ford,  44  Wis.  282  (28  Am.  Rep.  582) : 
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*  *  If  a  change  should  now  be  made,  it  lies  with  the  legislature, 
rather  than  the  court,  to  abrogate  or  modify  a  rule  running 
through  the  entire  body  of  the  reports  of  this  state.  As  was 
once  well  observed,  courts  cannot  be  always  inquiring  into  the 
original  justice  or  wisdom  of  rules  long  established  and  ac- 
cepted." ..""Ifl 
9.  lit  is  argued,  however,  that  the  rule  should  not  be  applied 
in  an  action  against  a  corporation  for  an  injury  caused  by  the 
misconduct  of  its  agents  or  servants,  unless  the  act  was  pre- 
viously authorized  or  subsequently  ratified  by  the  board  of  di- 
rectors or  other  governing  body  of  the  corporation.  Upon  this 
question  there  is  a  conflict  of  judicial  opinion.  Mr.  Thompson 
in  his  late  work  on  corporations,  expresses  the  view  that  the 
doctrine  maintained  by  the  majority  of  the  state  courts  is  that 
"the  rule  of  respondeat  superior,  which  makes  a  corporation 
liable  for  the  malicious  torts  of  its  agents  or  servants,  makes  it 
liable  in  exemplary  damages  for  such  torts,  whether  the  act 
were  originally  authorized  or  subsequently  ratified  by  its  gov- 
erning body  or  not":  5  Thompson,  Corp.  §  6384.  For  "the 
true  theory  is  that  the  rule  of  exemplary  damages  is  a  rule, 
not  of  logic,  but  of  public  safety;  that  the  public  know  the 
corporation  only  through  its  ministerial  agents  and  servants; 
that  the  corporation  touches  the  public  only  by  the  hands  of 
these  agents  and  servants ;  and  that  consequently,  so  far  as  the 
public  rights  are  concerned,  they  are  to  be  regarded  as  the  cor- 
poration, precisely  as  the  doctrine  of  respondeat  superior 
identifies  the  principal  and  his  agent  for  the  purpose  of  pro- 
tecting third  persons:"  5  Thompson,  Corp.  §  6389.  What- 
ever the  true  rule  may  be,  however,  where  it  is  sought  to  charge 
a  corporation  with  exemplary  damages  on  account  of  the  ma- 
licious acts  of  its  subordinate  agents,  there  can  be  no  room  for 
controversy  that  where,  as  in  this  case,  the  officers  actually 
wielding  the  whole  executive  power  of  the  corporation  par- 
ticipated in  and  directed  all  that  was  planned  and  done,  their 
malicious,  wanton,  or  oppressive  intent  may  be  treated  as  the 
intent  of  the  corporation  itself,  for  which  it  is  liable  to  answer 
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in  exemplary  damages :  Denver,  etc.  B.  Co.  v.  Harris,  122  U. 
S.  597  (7  Sup.  Ct.  1286). 

10.  A  contention  is  made  that  the  instructions  of  the  court 
were  broad  enough  to  make  the  corporation  liable  in  exemplary 
damages  for  the  malicious  acts  of  any  and  all  of  its  agents, 
without  regard  to  their  rank  or  authority.  But  the  instruc- 
tions must  be  interpreted  in  view  of  the  testimony,  which 
showed  that  the  injury  complained  of  by  the  plaintiff  was 
either  done  or  authorized  by  the  managing  agents  and  sole 
representatives  of  the  corporation  in  the  state,  and  conse- 
quently was  the  act  of  the  corporation  itself.  Mr.  Lipman,  the 
secretary  and  one  of  the  managing  agents,  was  the  principal 
actor  in  the  matter ;  and,  although  the  testimony  is  not  all  in 
the  record,  there  is  sufficient  to  indicate  that  his  acts  were 
with  the  knowledge  and  approval  of  Mr.  Wolfe,  the  vice  presi- 
dent of  the  corporation.  Wolfe  was  present  during  part  of 
the  time  plaintiff  was  in  the  office  being  interrogated  by  Mr. 
Lipman,  and  did  not,  on  behalf  of  his  principal  repudiate  Mr. 
Lipman 's  acts,  but,  on  the  contrary,  advised  her  to  comply 
with  his  wishes,  because  he  "is  a  very  hard  man,  and  will  do 
just  exactly  what  he  says  he  will  do."  So  we  think  there  is 
enough  in  the  record  to  show  beyond  controversy  that  both 
Lipman  and  Wolfe  participated  in  and  sanctioned  all  that  was 
done,  and  their  acts  were  binding  upon  their  principal,  the 
defendant  corporation.) 

The  next  assignment  of  error,  based  on  the  alleged  miscon- 
duct of  counsel,  was  not  pressed  at  the  argument.  We  have 
nevertheless  examined  the  record,  and  are  of  the  opinion  that 
the  assignment  presents  no  reversible  error. 

11.  And  finally  it  is  contended  that  the  verdict  is  insuffi- 
cient to  support  the  judgment,  because  it  is  against  the  cor- 
poration only,  and  not  against  the  other  defendants,  who 
are  admitted  to  have  been  its  managing  agents,  and  through 
whose  conduct  it  became  liable,  if  at  all.  This  apparent  incon- 
sistency was  a  proper  subject  for  consideration  by  the  trial 
court  on  the  motion  for  a  new  trial,  but  it  does  not  render  the 
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verdict  void.    The  action  is  for  tort,  and  the  jury  had  author- 
ity to  render  a  verdict  against  all  or  any  of  the  defendants. 

12.  The  argument  is  made,  however,  that  because  the  com- 
plaint alleged  a  conspiracy,  and  the  court  charged  the  jury 
that  the  plaintiff  could  not  recover  unless  a  conspiracy  was 
proved,  the  verdict  was  contrary  to  the  pleadings  and  the  in- 
structions of  the  court,  and  therefore  cannot  stand.  In  an 
action  of  this  kind,  proof  of  a  conspiracy  is  not  essential  to  a 
recovery.  It  may  be  pleaded  and  proved  as  aggravating  the 
wrong,  and  enabling  the  plaintiff  to  recover  against  all  as 
joint  tortfeasors.  If  he  fails  in  the  proof,  however,  he  may 
still  recover  against  such  as  are  shown  to  be  guilty  of  the  tort 
without  such  agreement.  The  question  arose  in  Parker  v. 
Huntington,  2  Gray,  124,— an  action  against  two  for  mali- 
ciously conspiring  to  have  the  plaintiff  indicted  for  perjury, 
—and  the  court  said:  "The  charge  of  conspiracy  is  mere  sur- 
plusage, intended  and  used  as  matter  of  aggravation,  and 
therefore  not  necessary  to  be  alleged  or  proved.  The  gist  of 
the  action  is  not  the  conspiracy,  but  the  damage  done  to  the 
plaintiff  by  the  acts  of  the  defendants;  and  this  is  equally 
great,  whether  it  be  the  result  of  a  conspiracy,  or  of  the  act  of 
a  single  individual.  The  insertion  in  the  declaration  *  *  * 
that  the  acts  done  were  in  pursuance  of  a  conspiracy  does  not 
change  the  nature  of  the  action.  It  is  nevertheless  an  action 
on  the  case,  and  is  to  be  tried  and  determined  upon  the  well- 
settled  rules  applicable  to  that  form  of  action."  And  the  same 
ruling  was  made  in  Keit  v.  Wyman,  67  Hun,  337  (22  N.  Y. 
Supp.  133) ;  Davis  v.  Johnson,  101  Fed.  952  (42  C.  C.  A.  Ill) ; 
Doremus  v.  Eennessy,  62  111.  App.  391;  Van  Horn  v.  Van 
Horn,  52  N.  J.  Law,  284  (20  AU.  485,  10  L.  R.  A.  184).  See, 
also,  4  Ency.  PI.  &  Pr.  738.  If  the  defendant  corporation 
was  guilty  of  the  wrong  charged,  it  cannot  complain  because 
the  case  was  tried  and  submitted  upon  the  erroneous  theory 
that  proof  of  a  conspiracy  was  essential  to  a  recovery,  since 
such  theory  is  more  favorable  than  it  has  a  right  to  ask. 

The  judgment  is  affirmed.  Affirmed. 


374  Pacific  Lumber  Co.  v.  Prescott.      [40  Or. 

Argued  18  December,  1901 ;  decided  13  January,  1902. 
■ PACIFIC  LUMBER  COMPANY  t\  PRBSCOTT. 

fS  wi 

i?L_3U/  [67  Pac.  207.] 

Position  of  Onb  Contracting  With  a  Rbcbivbr. 

1.  Persons  making  contracts  with  receivers  or  bidding  at  receivers'  sales 
thereby  subject  themselves  to  the  jurisdiction  of  the  court  that  appointed  the 
receiver,  and  become  entitled  to  notice  and  a  hearing  on  matters  affecting 
their  rights. 

Right  to  Annul  a  Receiver's  Contract. 

2.  Where  a  receiver  contracts  to  sell  property,  and  the  buyer,  with  the 
assent  of  the  receiver  and  the  approval  of  the  court,  assigns  the  contract  to 
a  third  person  who  stipulates  to  carry  out  all  the  terms  of  the  contract,  the 
latter  becomes  a  party  to  the  proceeding  In  which  the  receiver  was  appointed, 
and  subjects  himself  to  the  jurisdiction  of  the  court,  so  as  to  be  bound  by  an 
order  afterwards  rendered  annulling  the  contract. 

Construction  of  a  Contract  of  Sale. 

3.  A  contract  for  the  sale  of  a  certain  quantity  of  lumber  at  a  stipulated 
price  per  thousand  provided  that  if  either  party  breached  the  contract  It 
should  be  void,  and  for  the  purpose  of  estimating  the  amount  due  in  case  of 
partial  performance  a  certain  higher  rate  per  thousand  was  agreed  on.  The 
title  of  the  lumber  was  to  vest  in  the  buyer  as  fast  as  paid  for.  Held,  that 
though  title  vested  In  the  buyer  as  payments  were  made,  and  before  delivery, 
it  only  attached  to  such  a  quantity,  in  case  of  a  breach,  as  could  be  secured 
by  the  payment  of  the  higher  rate  agreed  on. 

Default  in  Compliance  With  Contract. 

4.  A  receiver,  having  contracted  to  sell  a  certain  quantity  of  lumber,  of 
different  grades,  at  a  uniform  price ;  a  higher  price  to  be  charged  in  case  of 
partial  performance  and  breach ;  payments  to  be  made  at  stated  intervals, — 
cited  the  buyer  to  show  why  the  contract  should  not  be  annulled  for  non- 
payment of  an  Installment,  and  the  court  gave  him  ten  days  in  which  to  make 
the  payment.  Held,  that  the  fact  that  the  buyer,  before  expiration  of  the  ten 
days,  ordered  the  receiver  to  deliver  the  cheaper  grade  of  lumber,  which  was 
refused,  did  not  excuse  him  from  his  default,  and  throw  the  default  on  the 
receiver,  since,  if  this  were  so,  the  buyer  could  claim  the  best  quality,  as  well 
as  the  poorest,  and  secure  it  at  the  uniform  price,  to  the  extent  of  the  ad- 
vance payments  made  by  him,  despite  his  default. 

Appeal — Power  to  Direct  a  Particular  Judgment. 

5.  On  appeal  from  a  judgment  In  a  law  action  tried  before  a  judge  alone, 
the  supreme  court  may  remand  the  case  with  a  direction  to  enter  a  particular 
judgment,  if  all  the  facts  have  been  found ;  but  if  no  finding  has  been  made 
on  a  material  point,  the  case  must  go  back  for  a  new  trial. 

Prom  Multnomah :    Arthur  L.  Frazer,  Judge. 

Action  by  the  Pacific  Export  Lumber  Company  against  A. 
Prescott  and  others.  From  a  judgment  for  plaintiff,  defend- 
ants appeal.  Reversed. 
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For  appellants  there  was  a  brief  over  the  name  of  Chamber- 
lain, Thomas  &  Kraemer,  with  an  oral  argument  by  Mr.  Geo. 
E.  Chamberlain. 

For  respondent  there  was  a  brief  over  the  name  of  Williams, 
Wood  &  Linthicum,  with  an  oral  argument  by  Mr.  Geo.  H. 
Williams. 

Mr.  Justice  Moore  delivered  the  opinion. 

This  is  an  action  to  recover  the  sum  of  $788.74.  It  is  alleged 
in  the  complaint  that  on  December  1,  1896,  John  Gruber,  as 
receiver  of  the  Capital  Lumbering  Company,  a  corporation, 
entered  into  a  contract  with  R.  D.  Jones  whereby  he  sold  to  the 
latter  a  quantity  of  lumber,  supposed  to  contain  about  1,000,- 
000  feet,  and  known  as  "merchantable  and  better  quality," 
then  near  Winlock,  Washington,  for  the  sum  of  $3.60  per 
thousand,  on  account  of  which  $500  was  then  to  be.  advanced, 
and  a  like  sum  to  be  paid  on  the  first  of  each  month  there- 
after until  the  value  thereof  was  fully  paid,  and  Jones  was 
also  to  pay  the  expense  incurred  in  planing  and  kiln-drying 
such  part  of  the  lumber  as  he  might  order  dressed  or  dried; 
that,  on  the  day  said  contract  was  entered  into,  Jones,  with 
Gruber 's  consent,  assigned  all  his  interest  therein  to  plaintiff, 
a  corporation,  which  paid  the  several  installments  to  and  in- 
cluding April,  1897,  amounting  to  $2,500;  that  on  July  7, 
1897,  plaintiff  had  received  lumber  of  the  value  of  $750.07, 
and  incurred  an  expense  of  $314.89  for  planing  and  kiln-dry- 
ing, leaving  due  it  from  Gruber  398,621  feet,  which  it  on  that 
day  sold  to  the  defendants,  A.  Prescott,  J.  A.  Veness  and  L. 
J.  Furber,  partners  as  Prescott,  Veness  &  Company,  at  $3.60 
per  thousand,  to  whom  Gruber,  prior  to  October  — ,  1897,  de- 
livered 179,527  feet,  of  the  value  of  $646.30,  and  thereafter 
219,094  feet  thereof  at  the  contract  price  of  $788.74,  no  part 
of  which  latter  sum  has  been  paid. 

The  answer  denied  the  material  allegations  of  the  complaint, 
and,  for  a  separate  defense,  averred  that  the  defendants  in 
July,  1897,  entered  into  a  contract  with  plaintiff  whereby  they 
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agreed  to  purchase  all  the  "merchantable  and  better  quality' ' 
of  lumber  which  it  then  owned  near  Winlock,  Washington,  at 
$3.60  per  thousand,  to  be  inspected  and  delivered  to  them  by 
Gruber,  from  whom  they  received  prior  to  October  18,  1897, 
179,527  feet,  of  the  value  of  $643.30,  which  sum  they  paid 
plaintiff,  whereupon  it  refused  to  deliver  to  them  any  more 
lumber  under  the  terms  of  its  contract.  For  a  second  defense, 
it  is  alleged  that  plaintiff  ought  not  to  be  permitted  to  aver 
that  after  October  — ,  1897,  the  defendants  received  any  lum- 
ber on  its  account,  or  that  they  owed  it  $788.74,  or  any  sum, 
for  that  one  Ida  Hining  having  commenced  a  suit  in  the  su- 
perior court  for  Lewis  County,  Washington,  against  the  Capi- 
tal Lumbering  Company,  a  corporation,  Gruber  was  appointed 
receiver  thereof;  that,  having  duly  qualified  as  such,  he  on 
December  1,  1896,  entered  into  a  contract  with  R.  D.  Jones, 
which  he  on  that  day,  with  Gruber 's  consent,  assigned  to 
plaintiff,  which  agreed  to  keep  and  perform  the  terms  and 
conditions  thereof ;  that,  plaintiff  having  neglected  to  pay  the 
installment  of  $500  maturing  May  1,  1897,  Gruber  on  June 
3  of  that  year  filed  a  report  in  the  court  and  cause  in  which 
he  was  appointed  receiver,  praying  that  a  citation  issue  re- 
quiring plaintiff  to  show  why  its  contract  with  him  should 
not  be  forfeited  by  reason  of  the  failure  to  comply  with  the 
terms  thereof;  that,  a  citation  having  been  issued,  plaintiff's 
attorney,  in  response  thereto,  filed  an  answer  controverting  the 
material  averments  of  the  petition,  and  alleging  that,  by  rea- 
son of  the  lumber  falling  far  below  the  estimated  quantity 
plaintiff  had  paid  for  nearly  all  the  specified  quality  that 
could  be  secured  under  the  contract,  which  ought  not  to  be 
canceled ;  that  the  court  on  June  23,  1897,  upon  the  issue  thus 
made,  found  that  the  "merchantable  and  better  lumber"  re- 
maining was  of  the  value  of  between  $1,300  and  $1,500,  and 
decreed  that  plaintiff  pay  the  installment  of  $500  within  ten 
days  therefrom,  or  that  in  default  thereof  the  contract  be  de- 
clared forfeited  by  the  receiver,  and  that,  no  part  of  said  sum 
having  ever  been  paid,  the  decree  of  forfeiture  became  final; 
that  thereafter  proceedings  were  instituted  in  the  Supreme 
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Court  of  Washington  by  that  state,  upon  the  relation  of 
plaintiff  herein,  against  the  judge  of  said  superior  court  and 
Gruber,  reciting  the  facts  involved  in  said  petition  and  answer, 
and  the  decree  based  thereon,  whereupon  an  alternative  writ 
of  prohibition  was  issued,  but,  a  demurrer  thereto  having 
been  sustained  October  15, 1897,  the  proceeding  was  dismissed ; 
that  the  superior  court  for  Lewis  County,  Washington,  and  the 
supreme  court  of  that  state  are  courts  of  general  jurisdiction, 
and  said  proceedings  had  therein  were  duly  conducted  accord- 
ing to  the  laws  of  that  state  and  the  rules  of  said  courts,  and 
that  the  contract  mentioned  in  such  proceedings  is  the  agree- 
ment referred  to  in  plaintiff's  complaint;  that  the  only  lumber 
plaintiff  was  entitled  to  under  said  contract  and  the  decrees  of 
said  court  was  179,527  feet,  which  quantity  the  defendants 
received  and  paid  it  therefor,  and  that  any  other  lumber 
secured  by  them  after  October  18,  1897,  was  received  from 
Gruber,  with  whom  they  settled  therefor. 

The  reply  denied  the  material  allegations  of  new  matter  in 
the  answer,  and  averred  that  the  defendants  ought  not  to  be 
permitted  to  allege  that  they  received  only  179,527  feet  of 
lumber  from  the  plaintiff,  for,  in  answer  to  a  request  for  a 
statement,  they  wrote  to  plaintiff  on  November  4,  1897,  that 
prior  to  October  19  of  that  year  they  had  received  181,000  feet, 
and  six  days  thereafter  80,000  feet.  The  reply  admits  that 
said  proceeding  were  had  in  the  superior  court  for  Lewis 
County,  Washington,  but  denies  that  such  court  had  power  to 
require  the  payment  of  any  part  of  the  installment  maturing 
May  1,  1897,  or  to  declare  a  forfeiture  of  the  contract  in  case 
of  the  nonpayment  thereof,  or  that  said  decree  had  become 
final  or  binding  upon  plaintiff. 

A  trial  was  had  without  the  intervention  of  a  jury,  and,  the 
plaintiff  having  introduced  its  evidence  and  rested,  the  de- 
fendants moved  for  a  judgment  of  nonsuit,  which  being  over- 
ruled, and  an  exception  allowed,  they  introduced  their  testi- 
mony, whereupon  the  court  found  the  facts  in  accordance 
with  the  allegations  of  the  complaint,  except  that  plaintiff  had 
rendered  defendants  a  statement  of  account,  claiming  for  the 
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lumber  received  after  October  19,  1897,  only  the  sum  of 
$758.74,  for  which  judgment  was  given,  and  defendants  ap- 
peal. 

It  is  contended  by  defendants'  counsel  that  Jones  having 
assigned  his  interest  in  the  contract  for  the  purchase  of  the 
lumber  to  plaintiff,  which  agreed  to  keep  and  perform  his  en- 
gagements, and  such  transfer  having  been  consented  to  and 
ratified  by  the  receiver  and  approved  by  the  court,  plaintiff 
thereby  became  a  party  to  such  contract,  and  subjected  itself 
to  the  jurisdiction  of  the  court,  which  was  authorized  to  com- 
pel it  to  fulfill  its  obligations,  or  for  a  failure  thereof  to  de- 
clare the  contract  forfeited,  and,  the  court  having  done  so, 
its  order  evidencing  the  exercise  of  such  power  became  final ; 
that  this  action  is  a  collateral  attack  on  such  judgment; 
and  that,  these  facts  having  been  disclosed  by  plaintiff's  evi- 
dence and  the  admissions  in  the  pleadings,  an  error  was  com- 
mitted in  overruling  the  motion  for  a  judgment  of  nonsuit 
The  evidence  introduced  at  the  trial  shows  that  Ida  Hining 
having  commenced  a  suit  in  the  superior  court  for  Lewis 
County,  Washington,  against  the  Capital  Lumbering  Company, 
a  corporation,  John  L.  Gruber  was  appointed  receiver  thereof, 
who  on  December  1,  1896,  entered  into  a  contract  with  R.  D. 
Jones  by  the  terms  of  which  he  agreed  to  sell  and  deliver  to  the 
latter  all  the  "yard  stock,' '  commonly  known  as  "merchant- 
able and  better  quality/ '  of  lumber,  supposed  to  be  1,000,000 
feet,  then  on  the  mill  yard  and  dock  and  in  the  sheds  and  kiln 
of  the  Capital  Lumbering  Company  at  Winlock,  in  said  state, 
and  also  such  further  quantity  of  yard  stock  as  might  be  man- 
ufactured in  the  ordinary  operation  of  said  corporation's  mill, 
in  cutting  the  remainder  of  a  cargo  of  lumber  for  a  ship  then 
lying  at  Kalama,  in  said  state;  Jones  agreeing  to  take  the 
whole  thereof  and  promising  to  pay  therefor  $3.60  per  thou- 
sand feet  free  on  board  the  cars  at  Winlock,  and  also  to  pay 
such  additional  cost  as  might  thereafter  be  incurred  at  his 
request  in  dressing  and  drying  any  part  thereof;  $500.  to  be 
paid  down  and  a  like  sum  payable  on  the  first  day  of  each 
month  thereafter  until  the  whole  sum  due  for  said  lumber,  as 
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well  as  for  the  dressing  and  drying  thereof,  was  paid ;  no  time 
having  been  specified  in  which  the  lumber  was  to  be  removed. 
The  said  agreement,  in  which  Oruber  and  Jones  are  denom- 
inated parties  of  the  first  and  second  parts,  respectively,  con- 
tains the  following  stipulation:  "Provided,  and  it  is  hereby 
expressly  understood  and  agreed,  that  the  party  of  the  first 
part  shall  not,  under  this  contract,  be  required  to  deliver  at 
any  time  any  quantity  or  portion  of  said  lumber  in  excess  of 
the  amount  of  lumber  then  fully  covered  by  payments  there- 
tofore made  to  him  by  said  party  of  the  second  part  or  his 
assigns;  and  for  the  purpose  of  ascertaining  whether  or  not 
any  required  shipment  of  said  lumber  would  be  in  excess  of 
the  amount  covered  by  all  payments  which  may  theretofore 
have  been  made,  the  value  of  all  prior  shipments  made  here- 
under shall  be  estimated  by  the  current  market  prices  of  lum- 
ber of  grades  similar  to  the  grades  included  in  such  prior 
shipments  as  disclosed  by  the  invoices  thereof,  and  not  by  the 
average  rate  of  $3.60  per  thousand  feet  hereinbefore  men- 
tioned. Should  the  party  of  the  second  part  or  his  assigns 
desire  and  order  shipments  of  lumber  to  be  made  more  rapidly 
than  the  monthly  payments  herein  specified  would  fully  cover 
on  the  basis  of  reckoning  above  provided,  the  said  party  of  the 
second  part  hereby  promises  and  agrees  to  and  with  the  party 
of  the  first  part  to  pay  cash  upon  delivery  of  each  car  load 
thereof  at  current  market  prices  for  such  grades  of  lumber, 
and  such  payment  shall  be  credited  upon  the  aggregate 
amount  due  to  the  first  party  under  this  contract.  *  *  *  It 
is  further  mutually  agreed  that  the  failure  of  either  party 
hereto  to  keep  and  perform  each  and  every  covenant  and 
agreement  herein  agreed  to  be  kept  and  performed  shall  ren- 
der this  contract  null  and  void,  and  for  the  purpose  of  esti- 
mating the  amount  of  money  due  said  first  party  for  ship- 
ments of  lumber  hereunder  in  case  of  partial  performance  the 
following  schedule  of  prices  is  hereby  mutually  agreed  upon, 
to  wit:  For  common  rough,  $3.50  per  thousand  feet,  board 
measure ;  for  No.  2  rough,  $5.50  per  thousand ;  for  No.  1  rough, 
$9.50  per  thousand;  and  both  No.  1  and  No.  2  rough  shall  in- 
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elude  flooring,  rustic,  or  ceiling  stock."  Jones,  on  the  day  this 
agreement  was  entered  into,  assigned  all  his  interest  therein 
to  the  plaintiff,  which  stipulated  faithfully  to  keep  and  per- 
form, "in  precise  manner  and  form  as  in  said  contract  pro- 
vided," his  part  thereof,  which  assignment,  having  also  been 
consented  to  and^  signed  by  Gruber,  as  a.  party  thereto,  con- 
tained the  following  stipulation:  "And  the  said  John  L. 
Gruber,  as  receiver  of  the  Capital  Lumbering  Company  afore- 
said, the  said  party  of  the  first  part  in  said  contract,  does 
hereby  consent  and  agree  to  the  foregoing  transfer  and  assign- 
ment by  said  Jones  to  said  Pacific  Export  Lumber  Company, 
and  in  consideration  of  the  premises,  and  of  the  covenants  and 
agreements  of  said  Pacific  Export  Lumber  Company,  as  herein 
and  in  said  contract  expressed,  and  of  the  faithful  performance 
thereof,  promises  and  agrees  to  and  with  said  Pacific  Export 
Lumber  Company  to  faithfully  perform  and  keep  each  and 
every  of  the  agreements  and  covenants  on  his  part  in  said 
contract  agreed  to  be  kept  and  performed;  and  it  is  mutually 
agreed  by  and  between  said  Gruber,  as  receiver,  etc.,  and  said 
Pacific  Export  Lumber  Company,  that  the  lumber  agreed  to 
be  sold  under  the  said  contract  shall  become  the  property  of, 
and  the  title  thereto  shall  be  completely  invested  in,  said  Pa- 
cific Export  Lumber  Company  as  the  same  shall  be  paid  for 
according  to  the  terms  of  said  contract. "  Plaintiff  on  the  day 
the  contract  was  entered  into  advanced  the  sum  specified 
therein,  and  each  month  thereafter  until  and  including  April, 
1897,  paid  the  sum  agreed  upon,  such  payments  aggregating 
$2,500. 

Gruber,  in  pursuance  of  the  terms  of  his  contract,  shipped 
lumber  in  car-load  lots  as  ordered  by  plaintiff,  and  on  April 
22,  1897,  wrote  from  Winlock  to  plaintiff  in  Portland,  Oregon, 
that  a  car  could  be  had  the  following  Saturday,  but  that  there 
was  not  sufficient  lumber  to  fill  it,  saying:  "We  are  short  on 
this  order  14,858  feet  No.  2  flooring,  19,344  feet  No.  3  flooring, 
15,000  feet  No.  4  ceiling.  Kindly  advise  by  return  mail  what 
to  do  to  fill  this  last  car."  The  next  day  plaintiff  wrote 
Gruber  a  letter,  from  which  an  excerpt  is  taken,  as  follows: 
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"We  don't  quite  understand  what  you  say  about  shortage. 
Do  you  mean  that  there  is  not  enough  lumber  of  the  right 
quality  in  1x4?  If  so,  we  shall  have  to  let  No.  1  go  forward 
as  No.  2,  and  No.  2  in  place  of  No.  3,  as  far  as  necessary.  We 
inclose  a  memorandum  of  the  amount  of  1x4  on  hand,  according 
to  Mr.  Lewis'  inventory,  together  with  a  list  of  what  we  have 
taken,  showing  that  there  ought  to  be  enough  1x4  left  to  fill 
the  balance  of  order  No.  31.  If  there  isn't,  then  there  must 
have  been  something  radically  wrong  in  the  inventory."  A 
summary  of  the  schedule  referred  to  shows  that  there  was 
estimated  to  have  been  in  the  mill  yard  at  the  time  of  plain- 
tiff's  purchase  123,396  feet  of  1x4  rough  lumber,  Nos.  1,  2, 
and  3,  and  35,725  feet  of  dressed  flooring,  ceiling,  and  culls, 
and  that,  63,941  feet  of  the  former  and  14,756  feet  of  the 
latter  having  been  received,  there  should  be  remaining  59,455 
and  20,996  feet,  respectively.  Gruber,  in  answer  to  this  letter, 
wrote  plaintiff  as  follows:  "Since  receiving  yours  of  even  date 
have  heard  from  Mr.  Vincent,  who  has  charge  of  the  yard.  He 
says  there  are  about  25,000  1x4  strips  left,  fit  for  sheathing 
only,  and  8,000  worked  1x4,  of  which  about  one  half  are 
culls."  Plaintiff's  agents,  believing  from  these  letters  that 
the  sum  of  $2,500  so  advanced  by  their  principal  paid  for 
nearly  all  the  material  of  the  specified  quality  that  could  be 
secured  under  the  contract,  declined  to  pay  any  part  of  the 
installment  maturing  May  1,  1897,  until  the  remainder  could 
be  measured;  the  plaintiff  having  received,  including  a  lot  de- 
livered on  the  thirteenth  of  that  month,  lumber  of  the  value 
of  only  $750.07,  at  $3.60  per  thousand,  and  incurred  an  ex- 
pense of  $314.91  for  planing  and  kiln-drying  it,  thus  overpay- 
ing the  sum  of  $1,435.02,  if  the  price  of  the  lumber  be  com- 
puted at  $3.60  per  thousand. 

Gruber,  on  June  3,  1897,  filed  a  report  in  the  case  of  Ida 
Hiiiing  against  the  Capital  Lumbering  Company,  reciting  the 
terms  of  the  contract  for  the  sale  of  the  lumber,  the  payments 
made  by  plaintiff  thereunder,  its  default,  and  the  alleged  rea- 
son assigned  therefor;  that  he  had  caused  to  be  made  as  care- 
ful an  estimate  of  the  lumber  sold  as  was  possible  without 
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repiling  it,  and  ascertained  that  it  originally  consisted  of 
about  900,000  or  1,000,000  feet,  of  which  only  about  sixty-five 
per  cent  had  been  paid  for,  and  asked  that  plaintiff  might  be 
cited  to  show  why  the  contract  should  not  be  declared  void  by 
reason  of  the  default  in  the  payment  of  said  installment,  "and 
a  time  fixed  in  which  the  lumber  bought  and  paid  for,  but 
not  delivered,  and  the  title  of  which  vests  in  the  Pacific  Ex- 
port Lumber  Company,  be  removed  or  segregated  from  the 
lumber  remaining  in  the  hands  of  your  receiver.' '  A  citation 
having  been  issued,  the  plaintiff,  in  response  and  for  a  return 
thereto,  averred  that  the  lumber  of  the  quality  so  purchased 
by  it  never  exceeded  710,000  feet,  of  the  value  of  $2,556,  and 
that,  having  paid  on  account  thereof  the  sum  of  $2,500,  there 
was  a  great  uncertainty  as  to  whether  any  other  sum  would 
be  due  under  the  contract,  and  that  the  doubt  in  this  respect 
could  not  be  resolved  until  the  lumber  was  measured,  but, 
when  the  quantity  was  ascertained,  plaintiff  was  ready,  able, 
and  willing  to  pay  therefor  according  to  the  terms  of  its  agree- 
ment. The  issue  thus  presented  having  been  tried  by  the  su- 
perior court  for  Lewis  County,  Washington,  it  found  on  June 
23,  1897,  that  at  the  time  said  default  occurred  the  receiver 
had  in  his  possession  a  large  quantity  of  "merchantable  and 
better  lumber, ' '  of  the  value  of  between  $1,300  and  $1,500,  so 
purchased  by  plaintiff  herein,  which  was  ordered  to  pay  the 
receiver  the  sum  of  $500  within  ten  days  therefrom ;  that  upon 
its  failure  to  comply  therewith  the  receiver  was  directed  to  de- 
clare the  contract  for  the  purchase  of  the  lumber  forfeited 
and  of  no  effect.  Plaintiff  on  June  30,  1897,  and  before  the 
forfeiture  of  the  contract  became  final,  requested  Gruber  to 
load  upon  cars  the  merchantable  lumber  remaining,  but  he 
refused  to  comply  therewith.  Plaintiff,  not  having  paid  any 
part  of  the  installment  as  ordered  by  the  court,  and  contend- 
ing that  the  title  to  the  lumber,  at  $3.60  per  thousand,  vested 
in  it  as  the  payments  therefor  were  made,  entered  into  a  con- 
tract with  the  defendants  July  14,  1897,  whereby  they  agreed 
to  pay  it  the  sum  of  $3.60  per  thousand  for  the  remainder  of 
the  lumber  so  purchased,  and  to  deliver  in  part  exchange 


Jan.  1902.]     Pacific  Lumber  Co.  v.  Prescott.         383 

therefor  at  Kalama,  Washington,  200,000  feet  of  good,  mer- 
chantable lumber,  at  $4  per  thousand ;  plaintiff  to  advance  the 
freight  from  Winlock  to  Kalama. 

Thereafter  proceedings  were  instituted  in  the  Supreme 
Court  of  the  State  of  Washington  by  that  state,  upon  the  rela- 
tion of  the  plaintiff  herein,  against  the  judge  of  the  trial 
court  which  authorized  the  declaration  of  forfeiture  of  the 
contract  upon  plaintiff's  failure  to  comply  with  the  terms  of 
the  order,  and  also  against  Gruber,  reciting  the  facts  involved 
therein,  and  the  action  of  said  court  in  respect  thereto,  where- 
upon an  altenative  writ  of  prohibition  was  issued ;  but,  a  de- 
murrer thereto  having  been  sustained  October  15,  1897,  the 
proceeding  was  dismissed.  Gruber,  contending  that  the  for- 
f orf eiture  of  the  contract  by  order  of  the  court  abrogated  the 
conditional  price  of  $3.60  per  thousand  agreed  to  be  paid  for 
the  lumber  in  case  the  entire  quantity  was  taken,  charged  the 
plaintiff  for  the  quantity  received  the  schedule  of  prices  stipu- 
lated to  be  paid  therefor  in  case  of  the  partial  performance 
of  the  agreement,  whereby  the  quantity  so  received  was  valued 
at  the  sum  of  $1,001.57,  instead  of  $750.07  at  the  uniform 
price,  which,  with  the  sum  of  $314.91,  the  expense  incurred 
in  dressing  and  drying  the  lumber,  left  of  the  sum  of  $2,500 
so  paid  by  plaintiff,  a  remainder  of  $1,183.52  in  Gruber's 
hands  at  the  time  of  such  forfeiture,  in  consideration  of  which 
he,  in  pursuance  of  the  agreement  entered  into  between  plain- 
tiff and  defendants,  delivered  to  the  latter  lumber,  charging 
plaintiff  therefor  the  said  schedule  of  prices,  for  which  they 
were  to  pay  it  only  $3.60  per  thousand.  The  defendants,  hav- 
ing secured  possession  of  the  mill  of  which  Gruber  was  the 
receiver,  offered  him,  December  14,  1897,  the  sum  of  $1,000 
for  the  lumber  remaining  under  plaintiff's  contract  as  origin- 
ally made,  which  offer  was  approved  by  the  court  February 
18, 1898,  but  they  have  never  paid  any  part  of  that  sum  there- 
for. The  court  on  February  23,  1898,  made  an  order  slightly 
modifying  the  preceding  order,  from  which  the  following  ex- 
cerpt is  taken:  "Nothing  in  this  order,  nor  in  the  order  of 
February  18,  1898,  is  to  be  construed  as  a  final  adjudication 
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of  the  amount  of  lumber  delivered  or  to  be  delivered  to  the 
said  Pacific  Export  Lumber  Company  by  said  receiver 
under  the  terms  of  their  contract."  The  defendants,  in  an- 
swer to  plaintiff's  request  for  a  statement  of  the  quantity  of 
lumber  they  had  received  from  Gruber  under  their  agreement 
entered  into  with  plaintiff  for  the  purchase  thereof,  wrote  it  as 
follows : 

"Winlock,  Washington,  November  4,  1897. 

"Pacific  Export  Lumber  Company,  Portland,  Oregon — 

"Gentlemen:  We  can  only  give  you  the  approximate 
amount  of  lumber  we  have  used  of  your  stock  at  present,  but 
will  have  the  correct  tally  in  a  few  days.  Up  to  October  19 
we  have  used  about  181,000  feet,  and  80,000  more  up  to  the 
twenty-fifth  of  October.  The  lumber  was  taken  in  small  lots, 
and  tally  is  quite  lengthy,  but  will  have  a  copy  for  you  in 
a  short  time. 

"Yours  truly, 

Prescott,  Veness  &  Company." 

1.  A  receiver  is  an  agent  appointed  by  a  court  to  execute 
its  orders  in  the  control  and  management  of  business  pertain- 
ing to  property  in  possession  of  the  court,  and  the  agent  has 
no  power  to  make  any  contract  that  can  affect  such  property 
unless  it  is  ratified  by  the  court  appointing  him :  Thompson 
v.  Holladay,  15  Or.  34  (14  Pac.  725).  "If  the  contract," 
say  Gluck  &  Becker  in  their  work  on  Receivers  of  Corpora- 
tions (§  38),  "be  made  by  the  receiver  pursuant  to  the  direc- 
tion or  authority  given  by  the  court,  it  then  has  the  character 
of  a  judicial  one;  and  the  party  making  it  subjects  himself 
to  the  jurisdiction  of  the  court,  and  may  be  required  to  com- 
plete it."  Mr.  Justice  Brewer,  in  Kneeland  v.  American  L. 
&  T.  Co.  136  U.  S.  90  (10  Sup.  Ct.  952),  speaking  upon  this 
subject,  says:  "A  party  bidding  at  a  foreclosure  sale  makes 
himself  thereby  a  party  to  the  proceedings,  and  subject  to  the 
jurisdiction  of  the  court  for  all  orders  necessary  to  compel  the 
perfecting  of  his  purchase,  and  with  a  right  to  be  heard  on  all 
questions  thereafter  arising  affecting  his  bid  which  are  not 
foreclosed  by  the  terms  of  the  decree  of  sale,  or  are  expressly 
reserved  to  him  by  such  decree."    "Since  a  receiver,"  says 
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Mr.  High,  in  his  work  on  Receivers  (§  186),  "is  an  officer  of 
the  court,  and  all  contracts  made  with  him  are  subject  to  rati- 
fication by  the  court,  it  has  undoubted  power  to  vacate  or  mod- 
ify any  agreement  or  contract  which  the  receiver  has  made, 
and  to  direct  the  making  of  another  agreement ;  but  it  will  not 
exercise  such  power  without  notice,  and  without  hearing  the 
contracting  parties.' ' 

2.  Jones,  with  Gruber's  consent,  assigned  his  interest  in  the 
original  contract  to  plaintiff,  which  agreed  faithfully  to  keep 
and  perform  the  terms  and  conditions  thereof;  and  the  as- 
signment, having  been  ratified  by  the  court,  made  the  plain- 
tiff a  party  to  the  contract,  thereby  submitting  itself  to  the 
jurisdiction  of  the  court,  which,  upon  notice,  could  vacate  the 
contract  if  the  plaintiff  refused  to  perform  its  part  thereof. 

3.  The  pleadings  set  out  and  admit  the  proceedings  of  the 
superior  court  for  Lewis  County,  Washington,  from  which  it 
appears  that  a  citation  was  issued,  requiring  the  plaintiff  to 
appear  and  show  why  the  contract  should  not  be  declared  for- 
feited for  its  failure  to  pay  the  installment  of  $500  maturing 
May  1,  1897,  and  that  in  pursuance  of  such  notice  plaintiff's 
attorney  filed  an  answer  controverting  the  material  averments 
of  Gruber's  petition,  and  showing  why  his  client  should  be  re- 
lieved from  such  payment.  The  authority  of  plaintiff's  attor- 
ney to  appear  for  it  is  not  questioned,  and,  the  court  in  which 
the  proceedings  were  instituted  being  a  tribunal  of  general 
and  superior  jurisdiction,  the  judgment  rendered  therein,  de- 
claring a  forfeiture  of  the  contract,  is  not  void ;  and,  the  fact 
of  a  judicial  record  of  a  sister  state  being  the  same  in  this 
state  as  in  the  state  where  it  was  made  (Hill's  Ann.  Laws 
§  738),  such  judgment  is  binding  upon  the  plaintiff.  We  do 
not  understand  that  this  action  is  intended  as  a  collateral  at- 
tack upon  the  judgment  declaring  the  contract  forfeited,  but 
that  plaintiff's  counsel,  admitting  that  such  judgment  put  an 
end  to  the  agreement,  contend  that  by  the  express  stipulation 
of  the  parties  the  title  to  the  lumber  vested  in  the  plaintiff  as 
it  paid  therefor  at  the  rate  of  $3.60  per  thousand,  and  that. 

*  Or.- 25. 
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the  quantity  to  which  it  was  entitled  not  having  been  deter- 
mined by  the  court  in  Washington,  no  error  was  committed 
in  rendering  the  judgment  complained  of.  If  it  be  conceded 
that,  upon  a  purchase  of  a  part  without  segregation  thereof, 
any  title  thereto  could  vest  in  a  purchaser  of  such  part  upon 
the  theory  that  as  the  payments  were  made  the  purchaser  ac- 
quired an  equitable  interest  in  the  whole,  which,  being  sepa- 
rated into  two  or  more  parts,  could  result  in  vesting  a  legal 
title  to  one  of  them,  does  the  contract  warrant  the  construction 
insisted  upon  ?  It  will  be  remembered  that,  while  Gruber  only 
agreed  to  sell  the  lumber  to  Jones,  he  stipulated  in  the  as- 
signment of  the  latter 's  interest  to  plaintiff  "that  the  lumber 
agreed  to  be  sold  under  the  said  contract  shall  become  the 
property  of,  and  the  title  thereto  shall  be  completely  invested 
in,  said  Pacific  Export  Lumber  Company,  as  the  same  shall  be 
paid  for  according  to  the  terms  of  said  contract ;"  the  plain- 
tiff agreeing  faithfully  to  keep  and  perform  each  of  Jones' 
covenants  "in  precise  manner  and  form  as  in  said  contract 
provided."  Reading  the  terms  of  Jones'  contract  into  plain- 
tiff's agreement  for  the  purpose  of  determining  its  rights 
thereunder,  it  would  appear  therefrom  that  instead  of  a  mere 
agreement  to  sell  lumber,  as  evidenced  by  the  original  con- 
tract, plaintiff  secured  by  the  assignment  an  enlarged  right, 
viz.,  an  absolute  sale  of  a  given  quantity  thereof  as  each  pay- 
ment was  made ;  assuming,  without  deciding,  that  a  sale  could 
be  effected  without  a  segregation.  Jones  having  agreed,  how- 
ever, to  purchase  all  the  lumber  at  a  uniform  price,  it  is  quite 
evident  from  the  terms  of  his  contract  that  if  he  had  per- 
formed only  a  part  of  his  agreement  he  would  have  been 
obliged  to  pay  the  market  price  according  to  the  schedule 
adopted;  for  he  could  only  secure  lumber  at  $3.60  per  thou- 
sand when  he  took  the  entire  quantity.  The  plaintiff  stipu- 
lated that  it  would  keep  and  perform  Jones'  agreement  "in 
precise  manner  and  form  as  in  said  contract  provided,"  and, 
while  its  title  may  have  vested  as  the  payments  were  made,  it 
could  only  attach  to  such  "a  quantity  as  could  be  secured  by 
the  payment  of  the  market  prices,  based  upon  the  quality  re- 
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ceived,  and  not  upon  the  stipulated  price,  which  was  appli- 
cable only  in  case  it  took  the  entire  quantity. 

4.  It  is  contended  by  plaintiff's  counsel  that  Gruber  on 
June  30,  1897,  and  prior  to  the  expiration  of  the  ten  days 
allowed  to  pay  the  installment  of  $500,  having  been  requested 
to  ship  to  it  the  merchantable  lumber  remaining,  which  was 
the  poorest  quality  under  the  terms  of  the  contract,  and  the 
receiver  having  refused  to  comply  therewith,  he,  and  not  the 
plaintiff,  violated  the  terms  of  the  agreement,  and  hence  no 
error  was  committed  in  rendering  the  judgment  complained 
of.  This  contention  is  without  merit;  for,  if  the  plaintiff 
could  claim  by  right  any  lumber  at  the  uniform  price  after 
its  default,  it  was  as  much  entitled  to  the  best  quality  as  to  the 
inferior  grade,  and,  this  being  so,  lumber  could  have  been 
secured  at  $3.60  per  thousand,  to  the  extent  of  the  payment  of 
$2,500  so  made,  notwithstanding  the  default  It  was  stipu- 
lated in  thg  contract  entered  into  between  plaintiff  and  Gruber 
that  any  failure  to  keep  or  perform  the  terms  of  the  agree- 
ment should  render  it  null  and  void.  The  plaintiff  neglected 
to  make  the  payment  maturing  May  1,  1897,  and,  when  cited 
to  appear,  the  court  did  not  order  the  contract  to  be  canceled 
until  ten  days  after  June  23  of  that  year.  This  grace,  how- 
ever, was  granted  to  permit  the  plaintiff  to  make  the  payment, 
and  not  to  secure  the  lumber  at  the  uniform  price  of  $3.60  per 
thousand.  The  defendants '  letter  of  November  4,  1897,  shows 
that  they  had  received  from  plaintiff's  stock  of  lumber  261,000 
feet,  while  their  answer  denies  that  they  received  from  Gruber 
on  its  account  more  than  179,527  feet.  We  do  not  think  this 
is  an  admission  of  plaintiff's  title  to  the  entire  quantity  &o 
taken,  so  as  to  create  an  estoppel  against  the  defendants;  for 
in  Jones'  contract  the  lumber  agreed  to  be  sold  was  denomin- 
ated "yard  stock,"  and  the  defendants  evidently  intended, 
by  referring  to  the  lumber  received  as  "your  stock,"  to  iden- 
tify it  as  the  lumber  originally  agreed  to  be  sold. 

We  think  the  court  erred  in  refusing  to  grant  the  nonsuit, 
and  hence  the  judgment  is  reversed,  and  the  cause  remanded 
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for  such  further  proceedings  as  may  be  necessary,  not  incon- 
sistent with  this  opinion.  Reversed. 

Decided  27  January,  1902, 

On  Motion  to  Modify  Judgment. 

Mr.  Justice  Moore  delivered  the  opinion. 

5.  The  judgment  in  this  cause  having  been  reversed  on  ap- 
peal, plaintiff's  counsel  filed  an  application  in  the  nature  of  a 
petition  for  a  rehearing  and  a  remandment  for  a  new  trial, 
from  which  it  appears  that  under  the  terms  of  the  contract,  as 
construed  by  this  court,  the  defendants  have  not  paid  the  entire 
purchase  price  of  the  lumber  received  on  plaintiff's  account. 
The  trial  having  been  had  without  the  intervention  of  a  jury, 
if  the  conclusions  of  law  found  by  the  court  were  not  deduci- 
ble  from  its  findings  of  fact  the  cause  might  have  been  re- 
manded, with  directions  to  render  a  particular  judgment: 
Merchants'  Nat.  Bank  v.  Pope,  19  Or.  35  (26  Pac.  622) ;  CouZ- 
ter  v.  Portland  Trust  Co.  20  Or.  469  (26  Pac.  565,  27  Pac. 
266) ;  Nodine  v.  Shirley,  24  Or.  250  (33  Pac  379) ;  Grant  v. 
Paddock,  30  Or.  312  (47  Pac.  712) ;  Cochran  v.  Baker,  34  Or. 
555  (52  Pac.  520).  But  where  the  trial  court  makes  no  find- 
ings of  fact  in  a  cause  tried  before  it  without  a  jury,  this  court 
is  powerless  to  supply  the  omission,  and  must  remand  the 
cause  for  a  new  trial :  IAebe  v.  Nicolai,  30  Or.  364  (48  Pac. 
172).  No  findings  of  fact  in  respect  to  the  sum  remaining  due 
the  plaintiff  under  the  terms  of  the  contract,  as  construed  by 
this  court,  having  been  made,  the  cause  will  be  remanded  for  a 
new  trial.  Reversed. 
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WAGNER  v.  PORTLAND. 

[60  Pac.  985,  67  Pac  300.] 

Bulbs  of  Court — Amending  Abstract. 

1.  Where  a  rule  of  court  has  become  uncertain  In  meaning  by  the  enact- 
ment of  statutes  since  its  announcement,  parties  who  have  attempted  in  good 
faith  to  comply  with  the  rule  should  be  allowed  to  amend  their  papers  so  as 
to  prevent  injustice  or  hardship. 

Kulbs — Excusing  Default  in  Filing  Briefs. 

2.  SlcknesB  of  counsel  is  a  sufficient  excuse  for  a  short  delay  in  filing  a 
brief,  under  Rule  6  of  this  court,  the  delay  not  affecting  the  jurisdiction. 

Municipality — Agency  of  Board  of  Fire  Commissioners. 

3.  A  board  of  fire  commissioners  appointed  under  a  city  charter  authorising 
the  mayor  to  appoint  a  board  of  fire  commissioners,  which  board  shall  have 
exclusive  power  and  authority  to  organize  and  control  the  fire  department,  is 
not  an  Independent  body,  but  its  acts  are  those  of  the  city,  for  which  the 
latter  is  liable. 

Liability  of  City  for  Negligence  of  Its  Agents. 

4.  A  city  engaged  in  the  legal  duty  of  repairing  its  fire  alarm  system 
through  private  and  corporate  agencies  is  acting  in  its  corporate  capacity 
and  in  the  performance  of  ministerial  acts,  and  is  liable  for  injuries  received 
by  a  workman  therein. 

Actions  Against  Public  Corporations. 

5.  H ill's  Ann.  Laws,  |  350,  providing  that  an  action  may  be  maintained 
against  any  public  corporation  in  this  state,  in  Its  corporate  character,  and 
within  the  scope  of  its  authority,  for  an  Injury  to  plaintiff  from  some  act  or 
omission  of  such  public  corporation,  authorizes  an  action  against  a  city  only 
when  it  is  liable  In  Its  corporate  capacity,  as  distinguished  from  itB  political 
or  governmental  capacity. 

Fellow  Servants — Negligence  of  Employer. 

6.  Workmen  jointly  engaged  with  plaintiff  in  removing  an  electric  wire, 
who  were  not  under  any  special  directions,  but  were  using  their  judgment  as 
to  the  manner  of  the  work,  are  fellow  servants  with  plaintiff;  and  a  recovery 
cannot  be  had  from  the  common  employer  for  injuries  received,  unless  it  was 
derelict  in  Its  duty,  In  not  taking  proper  precautionary  measures  for  the 
safety  of  employes,  whereby  the  Injury  ensued  without  the  concurrence  of 

plaintiff' b  acts,  or  those  of  fellow  servants. 

Master  and    Servant — Providing  Rules — Question  for  Jury. 

7.  In  an  action  by  a  workman  against  his  employer  for  damages  from  an 
Injury  claimed  to  have  been  caused  by  the  negligence  of  the  latter,  the  ques- 
tion whether  defendant  was  negligent  In  omitting  to  adopt  suitable  rules  Is 
for  the  court,  in  the  absence  of  any  evidence  showing  the  necessity  and  prac- 
ticability of  such  rules. 

Qualification  of  Witness  on  Expert  Subject. 

8.  Before  a  witness  should  be  permitted  to  testify  on  a  matter  requiring 
expert  knowledge  he  should  be  shown  to  be  skilled  touching  the  subject  of 
inquiry. 
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Evidence — Showing  Necessity  fob  Rules  bt  Employer. 

9.  Questions  asked  a  witness  who  was  not  shown  to  be  an  expert  as  to  the 
necessity  of  rules  for  taking  down  electric  wires,  and  questions  regarding  the 
adoption  of  rules  by  other  companies  doing  that  class  of  work,  but  which  were 
not  confined  to  the  specific  rules  which  plaintiff  Insisted  should  hare  been 
adopted,  which  questions  were  objected  to  by  defendant,  did  not  constitute 
such  an  effort  to  show  the  necessity  of  such  rules  as  to  preclude  defendant 
from  insisting  on  a  lack  of  evidence  in  this  particular. 

Necessity  fob  Rules — Electric   Wires. 

10.  When  several  fellow  servants  are  taking  down  electric  wires,  and  not 
acting  under  any  regulations,  the  cutting  of  a  wire  at  the  proper  place  for 
the  convenience  of  the  work  and  to  insure  the  safety  of  the  employees,  ts  a 
detail  of  the  work,  which  was  for  the  judgment  and  control  of  the  workman 
themselves,  and  not  for  the  master  to  regulate  by  the  adoption  of  rules  for 
their  guidance. 

Master  and  Servant — Assuming  Risk  of  Employment. 

11.  A  workman  who  has  worked  for  two  months  and  a  half  tn  taking  down 
electric  wires  without  using  rubber  gloves,  or  boards  to  stand  on,  knowing  the 
hazards  attending  the  work,  will  be  deemed  to  have  assumed  the  risk  of  per- 
forming this  work  without  such  appliances. 

Hazard  of  Employment — Knowledge'  of  Employes. 

12.  A  man  of  mature  years,  not  laboring  under  any  mental  disability,  en- 
gaged in  taking  down  fire  alarm  wires,  who  had  been  warned  by  a  fellow 
servant  of  the  danger  of  being  killed  while  working  in  proximity  to  an  electric 
company's  wires,  and  who  had  heard  two  fellow  servants  say  they  had  received 
shocks,  and  had  witnessed  the  effect  of  electricity  on  a  horse,  will  not  be 
deemed  ignorant  of  the  danger  of  electricity,  and  of  the  hazards  of  the  em- 
ployment. 

From. Multnomah:    Alfred  F.  Sears,  Jr.,  Judge. 

Action  by  Henry  M.  Wagner  against  the  City  of  Portland. 
From  a  judgment  in  favor  of  the  plaintiff,  the  defendant  ap- 
peals. A  motion  to  dismiss  the  appeal  was  overruled,  and  the 
case  was  heard  on  its  merits.  Reversed. 

Decided  5  May,  1900. 

On  Motion  to  Dismiss  Appeal. 

Mr.  Thos.  O'Day,  for  the  motion. 

Mr.  Joel  M.  Long,  contra. 

Per  Curiam.  This  is  a  motion  to  dismiss  the  appeal  herein 
for  two  reasons:  First,  the  abstract  of  record  contains  no 
assignment  of  errors  relied  upon  for  a  reversal  of  the  case; 
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and,  second,  appellant  has  not  filed  its  brief  within  the  time 
required  by  the  rules  of  this  court. 

1.  The  procedure  on  appeal  has  been  materially  amended 
by  the  late  act  of  the  legislative  assembly:  Laws,  1899,  p. 
227.  A  party  may  now  appeal  by  giving  notice  in  open 
court,  or  before  the  judge  thereof  at  chambers,  at  the  time  of 
the  rendition  of  the  order,  judgment,  or  decree,  that  he  ap- 
peals therefrom,  or  from  some  specified  part  thereof ;  or,  if  not 
taken  at  the  time,  he  may  appeal  by  causing  a  notice  signed 
by  himself  or  attorney  to  be  served  on  the  adverse  party  or 
parties  that  have  appeared  in  the  action,  and  such  notice  shall 
be  sufficient  if  it  contains  the  title  of  the  cause,  the  names  of 
the  parties,  and  notifies  the  adverse  party,  or  his  attorney, 
that  an  appeal  is  taken  to  the  higher  court  (designating  it) 
from  the  judgment,  order,  or  decree,  or  some  specified  part 
thereof.  It  will  be  observed  that  it  is  not  necessary  to  specify 
or  assign  errors  in  the  notice  of  appeal,  as  was  formerly  the 
case.  The  rules  of  the  court  were  adopted  in  view  of  the  old 
law,  and  hence,  under  rule  9  (24  Or.  599,  37  Pac.  vii.),  it  is 
prescribed  that,  if  the  appeal  is  from  a  judgment  in  an  action, 
the  appellant  shall  set  out  in  his  abstract  of  record  those  as- 
signments of  error  in  the  notice  of  appeal  on  which  he  intends 
to  rely,  and  none  other.  As  the  law  now  requires  no  assign- 
ments of  error  in  the  notice  of  appeal,  it  is  urged  that  under 
rule  9  no  statement  of  errors  in  the  abstract  is  necessary,  and 
that  rule  10  (37  Pac.  viii.),  providing  that  where  an  abstract 
has  been  served  no  question  appearing  upon  the  record  will  be 
examined  or  considered  on  the  hearing  in  this  court  except 
such  as  may  arise  upon  the  assignments  of  error  contained  in 
the  printed  abstract,  is  thereby  rendered  nugatory,  in  so  far 
as  it  may  pertain  to  actions  at  law.  There  is  much  force  in 
the  contention,  for,  under  the  present  law,  at  least,  it  is  not 
clear  what  assignments  of  error  in  law  cases  must  be  set  out 
in  the  abstract.  The  appellant  should,  therefore,  in  the  in- 
terest of  justice,  have  the  benefit  of  the  doubt,  and  be  allowed 
to  amend  its  abstract  by  serving  and  filing  assignments  of 
error  within  ten  days.    This  is  the  first  time  that  our  attention 
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has  been  called  to  the  want  of  clearness  in  the  rules  in  this 
regard  since  the  amendatory  act  of  1899,  and  the  necessary 
amendments  are  now  being  considered,  and  will  be  promul- 
gated at  an  early  day. 

2.  As  it  pertains  to  the  second  reason  for  dismissal,  it  ap- 
pears that  appellant's  brief  was  filed  a  few  days  after  the  ex- 
piration of  an  extended  time  for  filing  same.  In  this  appel- 
lant is  in  default,  but  it  is  not  vital  to  the  jurisdiction  of  the 
court.  The  delay  was  caused  by  sickness  of  counsel,  and  ap- 
pellant will  be  relieved  of  the  default,  and  the  brief  allowed  to 
stand  as  filed.    The  motion  will  therefore  be  overruled. 

Motion  Overruled. 

Decided  20  January,  1902. 

On  the  Merits. 

For  appellant  there  was  a  brief  over  the  names  of  Joel  M. 
Long,  city  attorney,  and  Ralph  R.  Duniway,  with  an  oral  ar- 
gument by  Mr.  Long. 

For  respondent  there  was  a  brief  over  the  name  of  O'Day  & 
Tarpley,  with  an  oral  argument  by  Mr.  Thos.  O'Day. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

A  board  consisting  of  three  commissioners  appointed  by  the 
mayor  is  given  by  the  charter  of  the  City  of  Portland  full, 
complete,  and  exclusive  power  and  authority  on  behalf  of  the 
city  to  perform  all  executive  functions  thereof  in  the  organiza- 
tion, management,  and  control  of  its  fire  department,  and  all 
powers  and  duties  incident  thereto :  Laws  1898,  p.  132,  §  87. 
In  pursuance  of  this  authority,  such  board  had  under  its  con- 
trol and  management  a  system  of  fire  alarm  wires;  being  the 
property  of  the  city,  and  used  for  communicating  alarms  of 
fire  occurring  therein.  R.  G.  Paddock,  who  was  the  city  elec- 
trician, and  superintendent  of  the  system,  deriving  his  author- 
ity from  the  board,  employed  the  plaintiff  as  groundman. 
While  engaged  in  that  capacity,  keeping  the  system  in  repair, 
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he  was  injured  by  receiving  a  shock  from  an  electrical  current, 
for  which  injury  he  brings  this  action  for  damages,  alleging 
that  it  was  caused  by  the  negligence  of  the  municipality;  and, 
haying  obtained  a  judgment  in  the  trial  court,  the  defendant 
appeals. 

By  defendant's  separate  defense,  which  was  stricken  out  on 
motion,  two  questions  are  presented,  which  lie  at  the  threshold 
of  the  controversy.  It  is  maintained  with  much  emphasis 
(1)  that  the  board  of  fire  commissioners  is  an  independent 
body,  so  constituted  by  the  charter,  with  full  and  exclusive 
power  and  control  over  the  fire  department,  and  the  city  is  in 
no  sense  responsible  for  its  acts;  and  (2)  that  the  board,  in 
prosecuting  such  improvement,  acted  in  a  political  and  gov- 
ernmental, rather  than  in  a  private  or  corporate,  capacity,  and 
therefore  it  cannot  be  held  amenable  for  the  negligence  of  its 
officers  and  agents.  The  two  positions  are  not  altogether  con- 
sistent, as  the  latter  seems  to  assume  that  the  fire  department 
is  not  an  independent  body,  such  as  to  shift  liability  from  the 
city.  But  the  purpose  is  manifest  to  save  both  questions,  and, 
if  the  former  is  decided  adversely  to  the  contention,  then  the 
latter  becomes  a  live  issue. 

3.  We  think  that  the  charter  settles  the  former.  It  vests  in 
the  board  the  executive  functions  of  the  city  pertaining  to  the 
organization,  management,  and  control  of  the  fire  department, 
and  all  powers  and  duties  incident  thereto.  As  to  this  par- 
ticular department,  therefore,  the  board  stands  in  the  place 
and  stead  of  the  common  council,  exercising  the  authority  of 
that  body ;  and  its  acts  become  as  much  the  acts  of  the  city  as 
if  the  common  council  had  performed  them,  had  not  the  au- 
thority in  the  premises  been  transferred  to  the  board. 

4.  As  to  the  latter  question,  it  is  one  of  more  difficulty,— not 
so  much  in  the  finding  of  general  rules  governing  the  liability 
of  municipal  corporations  for  torts  committed  through  their 
officers  and  agents,  but  in  determining  where  the  case  falls, 
and  by  what  rules  it  is  governed.  Municipal  corporations 
exist  in  a  dual  capacity,  and  their  functions  are  twofold.  In 
one,  they  exercise  the  right  springing  from  sovereignty,  and 
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while  in  the  performance  of  the  duties  pertaining  thereto  their 
acts  are  political  and  governmental.  Their  officers  and  agents, 
though  elected  or  appointed  and  paid  by  them,  are  neverthe- 
less public  functionaries,  performing  a  public  service,  in 
which  the  corporations,  as  such,  have  no  particular  interest, 
and  from  which  they  derive  no  special  benefit  or  advantage 
in  their  private  or  corporate  capacity.  Such  officials  are  not, 
strictly  speaking,  the  servants  and  agents  of  the  municipal- 
ities through  which  they  derive  their  authority,  but  are  offi- 
cers, agents,  and  servants  of  the  state  (that  is,  the  political 
divisions  thereof,  or  the  public  at  large),  and  for  their  acts 
of  omission  and  commission  the  municipalities  themselves  are 
not  liable.  In  the  other,  they  exercise  a  private,  proprietary, 
or  corporate  right,  arising  from  their  existence  as  legal  per- 
sons; and  where  the  duty  is  one  that  rests  upon  the  munici- 
palities in  respect  of  their  special  or  local  interests,  and  not 
as  public  agencies,  and  is  absolute  and  perfect,  not  discre- 
tionary or  judicial  in  its  nature,  their  officers  and  agents  in  the 
performance  of  the  function  or  duty  act  in  behalf  of,  or  as  the 
alter  ego  of,  the  municipalities  in  their  corporate  capacity, 
and  not  for  the  state  or  public  at  large,  and  for  their  acts  the 
municipalities  are  held  to  accountability.  This  has  become 
the  settled  doctrine  in  the  jurisprudence  of  this  country, 
about  which  there  is  no  dissent :  Caspary  v.  City  of  Portland, 
19  Or.  496  (24  Pac.  1036,  20  Am.  St  Rep.  842) ;  Esberg  Cigar 
Co.  v.  Portland,  34  Or.  282  (55  Pac.  961,  43  L.  R.  A.  435,  5 
Am.  Neg.  Rep.  292,  75  Am.  St.  Rep.  651),  and  cases  there 
cited;  1  Jaggard,  Torts,  173,  179;  Mechem,  Pub.  Off.  §§  850, 
853;  2  Dillon,  Mun.  Corp.  (3  ed.)  §  980.  Touching  the  lia- 
bility of  municipalities  in  their  corporate  capacity,  the  rule 
is  succinctly  stated  in  Wright  v.  City  Council  of  Augusta,  78 
Ga.  241  (6  Am.  St.  Rep.  256),  as  follows:  " Whenever  the 
negligence  or  nonfeasance  of  the  ordinary  agents  and  servants 
of  the  corporation,  as  distinguished  from  that  of  its  officers, 
causes  the  injury,  or  when  the  loss  results  from  acts  merely 
ministerial,  as  distinguished  from  such  as  are  legislative  and 
governmental  in  character,  exercised  for  the  sole  and  immedi- 
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ate  benefit  of  the  public,  or  where  the  corporation  is  exercis- 
ing, as  a  corporation,  its  private  franchise,  powers,  and  priv- 
ileges, which  belong  to  it  for  its  immediate  corporate  benefit, 
or  is  dealing  with  property  held  by  it  for  its  corporate  ad- 
vantage, gain,  or  emolument,  though  inuring  ultimately  to 
the  benefit  of  the  general  public,  then,  and  only  then,  it  be- 
comes liable  for  the  negligent  exercise  of  such  powers,  pre- 
cisely as  are  individuals." 

Undeniably,  municipalities,  when  acting  through  their  fire 
departments  in  the  preservation  of  property  from  the  devas- 
tation of  fire,  are  in  the  exercise  of  a  purely  governmental  func- 
tion, and  their  officers  and  agents  represent  the  public,  as  an 
arm  of  the  state,  for  whose  acts  the  corporations  are  not  lia- 
ble. It  was  so  held  in  Hafford  v.  City  of  New  Bedford,  16 
Gray,  297,  where  certain  of  the  firemen  negligently  ran  a  hose 
carriage  against  the  plaintiff  and  injured  him.  So,  in  Fisher 
v.  City  of  Boston,  104  Mass.  87  (6  Am.  Rep.  196),  where  the 
hose  provided  by  the  city,  and  in  use  through  the  fire  depart- 
ment, burst,  causing  the  injury  complained  of.  In  this  case 
Mr.  Justice  Gray,  now  of  the  Supreme  Court  of  the  United 
States,  says:  "But  the  extinguishment  of  fires  is  not  for  the 
immediate  advantage  of  the  town  in  its  corporate  capacity; 
nor  is  any  part  of  the  expense  thereof  authorized  to  be  assess- 
ed upon  owners  of  buildings,  or  any  other  special  class  of  per- 
sons whose  property  is  peculiarly  benefited  or  protected  there- 
by. In  the  absence  of  express  statute,  therefore,  municipal 
corporations  are  no  more  liable  to  actions  for  injuries  occa- 
sioned by  reason  of  negligence  in  using  or  keeping  in  repair 
the  fire  engines  owned  by  them,  than  in  the  case  of  a  town 
house  or  a  public  way.  *  *  *  It  makes  no  difference 
whether  the  legislature  itself  prescribes  the  duties  of  the  offi- 
cers charged  with  the  repair  and  management  of  fire  engines, 
or  delegates  to  the  city  or  town  the  definition  of  those  duties 
by  ordinance  or  by-law.  However  appointed  or  elected,  such 
persons  are  public  officers,  who  perform  duties  imposed  by  law 
for  the  benefit  of  all  the  citizens,  the  performance  of  which 
the  city  or  town  has  no  control  over,  and  derives  no  benefit 
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from,  in  its  corporate  capacity.  The  acts  of  such  public  offi- 
cers are  their  own  official  acts,  and  not  the  acts  of  the  munici- 
pal corporation  or  its  agents."  And  in  Mendel  v.  City  of 
Wheeling,  28  W.  Va.  233  (57  Am.  Rep.  665),  where  the  city 
authorities  allowed  pipes  laid  to  plaintiff's  premises  for  con- 
ducting water  thereto,  to  be  used  for  fire  and  other  purposes, 
to  fill  up  so  as  not  to  be  serviceable  in  the  extinguishment  of  a 
fire,  to  his  damage,  the  same  doctrine  was  upheld.  So,  also,  in 
Welsh  v.  Village  of  Rutland,  56  Vt.  228  (48  Am.  Rep.  762), 
where  the  engineer  of  the  fire  department,  under  the  direction 
of  the  village  trustees,  in  thawing  out  a  hydrant  connected 
with  an  aqueduct  flooded  the  street  with  water,  which  becom- 
ing frozen,  the  plaintiff  was  injured  by  falling  thereon.  And 
in  Wilcox  v.  City  of  Chicago,  107  111.  334  (47  Am.  Rep.  434), 
where  the  plaintiff  sustained  injury  by  the  collision  of  &  hook 
and  ladder  wagon  with  his  carriage;  also  in  Edgerly  v.  Con- 
cord, 62  N.  H.  8  (13  Am.  St.  Rep.  533),  where  the  injury  oc- 
curred through  fright  of  the  plaintiff's  horse,  caused  by  a 
stream  of  water  thrown  from  a  hydrant  by  the  officers  of  the 
fire  department,  at  the  request  of  the  mayor  of  the  city,  for  the 
purpose  of  testing  the  capacity  of  the  hydrant ;  and,  again,  in 
Kies  v.  City  of  Erie,  135  Pa.  144  (19  Atl.  942,  20  Am.  St. 
Rep.  867),  where  the  door  of  an  engine  house  was  so  negli- 
gently operated  that,  when  being  opened  upon  the  sidewalk, 
it  struck  a  pedestrian  and  injured  him.  Many  other  cases 
might  be  cited,  but  these  are  sufficient  to  illustrate  the  doc- 
trine. The  nonliability  of  the  municipality  is  based  upon  the 
idea  that  it  is  acting  in  a  public  or  governmental  capacity,  aa 
an  arm  of  the  state,  and  hence  the  doctrine  of  respondeat  su- 
perior is  without  application. 

But  the  case  at  bar  is  distinguishable  from  any  of  these 
cases,  or  any  that  we  have  been  able  to  find  applying  the  doc- 
trine referred  to  therein.  Here  the  city  was  acting  in  the  dis- 
charge of  a  legal  duty  to  repair  the  fire  alarm  system,  and  the 
case  is  one  of  common  employment  for  the  performance  of  a 
special  service  for  and  in  behalf  of  the  city.  The  duty  was 
being  performed  through  the  instrumentality  of  private  or 
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corporate  agencies,  and  not  through  the  fire  department  or  its 
officers,  or  through  officers  of  the  city  whose  duty  it  was  to 
perform  such  work ;  and  it  might  be  added  that  the  work  of 
repairing  was  an  act  ministerial  in  its  nature.  In  a  similar 
case  [Mulcatrns  v.  City  of  Janesville,  67  Wis.  24  (29  N.  W. 
565)],  where  the  city  was  engaged  in  the  construction  of  a 
cistern  for  the  use  of  the  fire  department,  and  an  employe  was 
injured  through  the  negligence  of  other  employes,  it  was  held 
that  the  city  was  liable,  under  the  doctrine  of  respondeat  su- 
perior; so,  in  McCaughey  v.  Tripp,  12  R.  I.  449,  where  an  em- 
ploye was  injured  while  the  City  of  Providence  was  engaged 
in  the  construction  of  a  city  hall.  See,  also,  Donahoe  v.  City 
of  Kansas  City,  136  Mo.  657  (38  S.  W.  571) ;  City  of  Toledo 
v.  Cone,  41  Ohio  St.  149.  From  these  latter  authorities  we  are 
impelled  to  the  conclusion  that  corporate  liability  exists  in  the 
case  at  bar,  and  that  the  further  and  separate  defense  of  non- 
liability was  therefore  properly  stricken  out. 

5.  Plaintiff's  counsel  contend  that  the  statute  settled  the 
question  at  the  very  outset.  But  it  only  gives  the  action 
against  the  municipality  when  it  is  liable  in  its  corporate  ca- 
pacity, as  distinguished  from  its  political  or  governmental  ca- 
pacity, as  an  arm  of  the  state  in  the  exercise  of  sovereignty: 
Hill's  Ann.  Laws,  §§  349,  350.  So  the  question  recurs,  in 
what  capacity  was  the  city  acting  when  the  injury  was  sus- 
tained Y 

6.  At  the  close  of  the  testimony  the  defendant  moved  for  a 
nonsuit,  but  without  success,  and  error  is  predicated  upon  the 
action  of  the  court  in  that  regard.  This  necessitates  a  con- 
sideration of  the  testimony  adduced,  with  a  view  to  ascertain- 
ing whether  the  plaintiff  proved  a  cause  sufficient  to  be  submit- 
ted to  the  jury.  The  basis  of  the  action  is  the  negligence  of 
the  city,  its  officers  and  agents,  contributing  as  a  proximate 
cause  to  the  injury  sustained  by  the  plaintiff ;  and  unless  acts 
are  shown  from  which  negligence  may  be  reasonably  inferred 
in  some  particular,  and  attributable  to  the  city  in  its  corpo- 
rate capacity,  the  case  is  not  such  a  one  as  should  be  submitted 
for  the  jury's  consideration.    The  Portland  General  Electric 
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Light  Company  was  operating  a  system  of  electric  light  wires, 
extending  north  and  south  on  the  east  side  of  Sixth  Street 
where  it  intersects  Yamhill,  among  which  are  what  are  known 
as  "primary  wires,' '  carrying  from  ten  hundred  to  twelve 
hundred  volts  of  electricity,  one  of  its  poles  standing  imme- 
diately within  the  curbing  at  the  southeast  corner  of  Sixth 
and  Yamhill  Streets,  and  another  south  of  that,  about  two- 
thirds  of  the  distance  across  the  block,  near  Mr.  Corbett's 
barn.  The  Oregon  Telephone  Company  had  a  system  of  wires 
on  the  west  side  of  Sixth  Street,  one  of  the  poles  standing  a 
little  south  of  the  southwest  corner  of  Sixth  and  Yamhill ;  and 
the  Columbia  Telephone  Company  had  a  system  extending 
east  and  west  on  the  south  side  of  Yamhill  Street.  The  city 
had  its  fire  alarm  wires  attached  to  the  Columbia  Telephone 
Company's  poles,  extending  west  on  Yamhill  Street  to  Sixth, 
at  which  point  and  from  there  south  it  was  attached  to  the 
electric  company's  poles.  Immediately  prior  to  the  time  of 
the  accident  the  superintendent  directed  that  the  city's  wires 
should  be  changed  in  some  particulars  so  as  to  avoid  contact 
with  some  shade  trees;  and  in  obedience  thereto  a  new  wire 
had  been  attached  along  Yamhill,  extending  across  Sixth 
Street,  and  attached  to  the  Oregon  Telephone  Company's  pole, 
and  thence  southward  back  across  Sixth  Street,  and  attached 
to  the  electric  company's  pole,  near  Mr.  Corbett's  barn,  where- 
upon the  old  wire  was  cut  near  the  engine  house,  or  at  Fourth 
and  Yamhill,  and  again  at  the  pole  where  the  new  one  was  at- 
tached, and  the  end  thrown  over  into  Sixth  Street.  Being  de- 
tached from  the  electric  company's  pole  at  the  southeast  cor- 
ner of  Sixth  and  Yamhill,  one  of  the  workmen  drove  a  staple 
into  the  top  of  the  pole,  with  a  view  of  keeping  it  off  the  elec- 
tric company's  wires  while  it  was  being  taken  down.  The 
plaintiff,  acting  in  his  capacity  as  a  groundman,  and  with  a 
view  to  reeling  it  up  at  the  same  time,  in  conjunction  with 
others,  attempted  to  take  it  down  by  pulling  it  through  the 
staple  from  a  point  on  Sixth  Street  near  the  curb  on  the  east 
side  where  the  end  of  the  wire  had  fallen  when  cut.  Finding 
the  wire  fast,  the  men  with  him  let  go,— one  of  them  to  go  up 
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the  pole  to  loosen  it,  and  the  others  across  the  street,  so  as  to 
get  a  view  of  the  situation ;  but  the  plaintiff,  continuing  in  his 
efforts  to  dislodge  the  wire,  brought  it  in  contact  with  one  of 
the  electric  company 's  primary  wires,  resulting  in  his  injury. 
The  plaintiff's  account  of  the  incident  is,  in  substance,  that 
he  was  at  the  time,  September  28,  1897,  and  had  been  since 
July  13  preceding,  in  the  employ  of  the  city  in  the  capacity 
of  a  common  laborer  to  assist  in  changing  the  telephone  and 
fire  alarm  wires ;  that  his  particular  service  was  as  a  ground- 
man;  that  he  was  assigned  to  the  duty  of  attending  the  reel 
and  reeling  up  the  wire  as  it  came  off  the  poles,  and  such  other 
work  as  was  necessary  to  be  done  on  the  ground,  digging  post 
holes,  helping  to  set  up  poles,  making  connections  on  the 
ground,  and  dropping  old  wires  when  the  insulation  was  off; 
that  other  men  were  working  with  him,  namely,  Cherry, 
Fisher,  Schad,  Baker,  and  Severian,  the  latter  being  the  fore- 
man of  the  gang ;  that  after  the  wire  had  been  cut  he  took  his 
reel  from  the  southwest  corner  of  Sixth  and  Yamhill  streets, 
where  it  then  was,  to  where  the  end  of  the  wire  lay ;  that  he, 
Baker,  Cherry  and  Schad  pulled  on  the  wire  until  they  found  it 
was  fast ;  that  some  one  suggested  that  Cherry  go  up  the  pole, 
which  he  did,  and  Baker  and  Schad  crossed  over  to  the  corner 
on  the  other  side  of  Sixth  Street,  and  that  the  witness,  con- 
tinuing in  the  effort  to  dislodge  the  wire,  received  a  shock; 
that  the  wire  was  above  the  electric  company's  wires,  and 
from  where  he  was  he  could  not  see  the  point  of  contact  with 
them,  because  of  a  tree  which  obscured  his  vision;  that  he 
did  not  understand,  nor  was  he  experienced  as  to  the  nature 
of,  electricity;  that  he  was  perfectly  ignorant  of  the  danger 
of  it;  that  neither  the  city  nor  its  officers  had  ever  given  him 
any  advice  or  instruction  touching  the  danger  of  his  employ- 
ment, except  on  one  occasion,  some  four  or  five  weeks  pre- 
vious, when  he  was  warned  while  adjusting  a  heavily  insulated 
wire  that  he  had  better  stand  on  some  boards,  as  he  was  liable 
to  get  killed;  that  he  had  no  previous  warning  by  the  city  or 
its  officers  of  the  existence  of  the  primary  wires  of  the  electric 
company,  or  that  they  were  charged  with  electricity ;  that  the 
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city  had  no  rules  for  the  government  of  laborers  in  performing 
their  work,  and  did  not  furnish  boards  for  them  to  stand  on, 
or  rubber  gloves  for  them  to  use.  On  cross-examination  he 
testified  that  the  wire  was  a  very  old  one,  the  insulation  being 
off  in  places,  and  that  he  might  have  taken  hold  of  it  where  the 
insulation  was  off,  and  that  he  had  assisted  in  taking  down  a 
good  many  miles  of  wire. 

H.  H.  Cherry  testified  that  the  electric  company's  wires 
were  insulated  primary  wires,  heavily  charged,  and  used  for 
distributing  electricity  about  the  city;  that  the  plaintiff, 
Schad,  Baker,  and  himself  started  to  pull  the  wire  down,  when 
it  caught  somewhere  on  the  pole ;  that  he  went  up  to  take  it 
loose,  and  the  plaintiff  was  shocked ;  that  he  heard  him  make 
a  noise,  and  saw  the  wire  rocking,— saw  it  come  in  contact 
with  the  electric  company's  primary  wire,— whereupon  he 
took  hold  of  it  and  lifted  it  clear ;  and  that  there  was  a  bare 
connection  with  the  primary  wire.  On  cross-examination  he 
stated  that  he  did  not  recollect  whether  he  cut  the  wire  on 
Sixth  Street,  near  Corbett's  barn,  or  not,  or  whether  Cullins, 
one  of  the  men  working  in  the  gang,  cut  it,  but  whoever  it  was 
threw  it  over  into  the  street ;  that  the  men,  as  a  crew,  had  been 
taking  down  wires  for  about  two  months,  and  that  plaintiff 
had  been  with  them  during  the  time;  that  it  was  his  custom 
when  he  went  up  to  unfasten  these  wires  to  look  and  see  if 
they  were  going  to  come  in  contact  with  primary  wires;  that 
a  man  would  recognize  such  things ;  that  he  knew  there  was  a 
primary  wire  there  when  he  unfastened  the  wire  in  question 
and  took  it  off  the  insulator;  that  he  put  a  staple  in  the  top 
of  the  pole  somewhere,  and  the  wire  came  through,  and  the 
men  pulled  against  it;  that  they  could  just  as  well  have  cut 
the  wire  at  the  pole  as  not ;  that  the  men  used  their  own  judg- 
ment as  to  where  they  should  cut  the  wires;  that  they  were 
supposed  to  work  under  Mr.  Severian 's  orders,  and  that,  if  he 
told  them  to  cut  the  wires  in  a  certain  place,  it  was  done ;  that 
Severian  was  working  with  the  men  under  Mr.  Paddock,  the 
electrician;  that  Paddock  gave  the  general  orders,  and  the 
men,  under  Severian 's  orders,  would  execute  them;  that  at 
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the  time  he  fastened  the  staple  he  thought  it  was  the  best  way 
to  keep  this  wire  off  the  primary  wire  of  the  electric  company, 
but  it  did  not  suffice  for  the  purpose ;  that  all  he  had  to  do 
when  he  went  up  the  pole  the  second  time  was  to  lift  the  wire 
off  the  primary  wire ;  that,  to  the  best  of  his  recollection,  the 
covering  of  the  wire  was  carried  up  in  a  bunch  at  the  staple, 
and  that  when  this  was  taken  out  and  cut  off  the  wire  was 
pulled  down  over  the  primary  wire;  that  the  staples  used 
were  big,  strong  staples;  and  that  he  used  the  one  on  that 
occasion  according  to  his  best  judgment  to  keep  the  wire  from 
coming  in  contact  with  the  primary  wire. 

R.  G.  Paddock  testified  that  he  was  superintendent  of  the 
fire  alarm  and  police  signal  wires  in  the  city;  that  he  hired 
all  the  men,  subject  to  the  action  of  the  board  of  fire  and  po- 
lice commissioners;  that  he  was  given  authority  by  these 
boards  to  hire  such  men  as  necessity  required;  that  no  rules 
had  been  promulgated  requiring  the  wires  to  be  cut  where 
crossing  primary  wires,  or  the  electric  company  to  turn  off  its 
electricity,  nor  were  there  any  boards  or  rubber  gloves  fur- 
nished for  the  use  of  the  men ;  that  rubber  gloves,  being  non- 
conductors, were  designed  to  protect  the  men  from  receiving 
a  shock  from  a  heavily  charged  wire,  or  one  carrying  a  great 
voltage;  that  under  certain  circumstances  boards  are  noncon- 
ductors; that  all  these  things  are  relative,  depending  upon  the 
voltage ;  that  a  dry  board  is  a  nonconductor ;  that  if  a  person 
is  standing  on  a  dry  board,  and  the  voltage  is  comparatively 
low,  the  board  will  act  as  an  insulator,  the  same  as  glass,  and 
that  one  thousand  volts  is  comparatively  low,  nowadays,— 
speaking  generally,  a  dry  board,  or  a  piece  of  dry  carpet,  or  h 
piece  of  paper  or  glass,  are  all  considered  nonconductors  (in 
other  words,  they  are  very  poor  conductors  of  electricity) ; 
that  none  of  them  are  strictly  nonconductors,  but  are  rela- 
tively high  in  resistibility,  and  that  if  a  person  would  get  on 
some  dry  boards  or  a  piece  of  paper,  or  a  piece  of  dry  rubber, 
or  anything  like  that,  he  could  handle  a  thousand  volts  with- 
out danger;  that  the  matter  of  putting  up  and  taking  down 
these  wires  was  largely  a  matter  of  detail  with  the  workmen 
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themselves;  in  some  specific  cases,  Severian  or  witness  would 
give  special  instructions,  but,  as  a  general  proposition,  the  cut- 
ting or  handling  of  the  wires  was  a  matter  of  detail  with  the 
crew.  Other  witnesses  were  called,  but  this  is  the  practical 
effect  of  the  testimony,  and  there  is  nothing  to  dispute  it.  It 
is  at  once  apparent  from  this  testimony  that  the  acts  immedi- 
ately contributing  to  the  injury  of  the  plaintiff  were  the  acts 
of  Cherry  or  Cullins  in  cutting  the  wire  at  the  pole  near  Cor- 
bett's  barn,  and  casting  it  into  the  street  across  the  primary 
wires  of  the  electric  company,  and  the  act  of  Cherry  in  secur- 
ing it  to  the  top  of  the  pole  in  such  a  manner  as  to  allow  it  to 
come  in  contact  with  such  primary  wires.  Further  than  this 
the  act  of  the  plaintiff  and  the  workmen- with  him  in  attempt- 
ing to  pull  the  wire  through  the  staple  from  the  position  where 
the  end  of  it  fell,  instead  of  taking  it  across  the  street  opposite 
the  pole  where  it  was  fastened,  may  have  been  a  contributing 
factor.  Cherry  says  he  used  his  best  judgment  in  attaching 
the  staple  so  as  to  have  the  wire  come  off  clear  of  the  primary 
wires,  but  failed  in  his  purpose,  possibly  because  of  the  posi- 
tion of  the  plaintiff  in  doing  his  work. 

But,  waiving  this  feature  of  plaintiff's  position,  it  is  clear 
that  the  person  who  cut  the  wire  and  threw  it  into  the  street 
across  the  wires  of  the  electric  company,  and  Cherry,  who  en- 
deavored to  make  it  fast  to  the  top  of  the  pole  to  which  the  pri- 
mary wires  were  attached,  so  as  to  avoid  contact  with  them, 
were  fellow  servants  with  the  plaintiff,  and  he  is  precluded 
from  recovery  on  that  account,  unless  the  city  has  been  derelict 
in  its  duty,  by  not  taking  proper  precautionary  measures  look- 
ing to  the  safety  of  its  employes,  whereby  the  plaintiff's  injury 
ensued,  without  the  concurrence  of  his  own  acts  or  those  of  his 
fellow  servants  contributing  thereto.  As  to  who  are  fellow 
servants  and  who  is  the  master,  has  been  substantially  settled 
by  this  court  in  Mast  v.  Kern,  34  Or.  247  (5  Am.  Neg.  Rep.  88, 
266,  54  Pac.  950,  75  Am.  St.  Rep.  580),*  wrherein  it  was  said 

•Note. — See  with  this  case  a  monographic  note,  Who  Is  a  Vice  Principal. 

See,  also,  50  L.  R.  A.  417,  for  a  long  note,  What  Servants  are  Deemed  to 
be  In  the  Same  Common  Employment,  Apart  from  Statutes,  Where  There  are 
no  Questions  as  to  Vice  Princlpalshlp. 
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(Mr.  Justice  Bean  announcing  the  opinion  of  the  court) : 
44  The  true  test  in  all  cases  by  which  it  may  be  determined 
whether  the  negligent  act  causing  the  injury  is  chargeable  to 
the  master,  or  is  the  act  of  a  coservant,  is,  was  the  offending 
employe  in  the  performance  of  the  master's  duty,  or  charged 
therewith,  in  deference  to  the  particular  act  causing  the  in- 
jury?    If  he  was,  his  negligence  is  that  of  the  master,  and 
the  liability  follows.    If  not,  he  was  a  mere  coservant,  engaged 
in  a  common  employment  with  the  injured  servant,  without 
reference  to  his  grade  or  rank,  or  his  right  to  employ  or  dis- 
charge men,  or  to  his  control  over  them.     In  short,  the  master 
is  liable  for  the  negligence  of  an  employe  who  represents 
him  in  the  discharge  of  his  personal  duties  towards  his  serv- 
ants.   Beyond  this  he  is  liable  only  for  his  own  personal  negli- 
gence.' '    Paddock  was  the  city  electrician  and  the  super- 
intendent of  the  alarm  system.     He  directed  the  work  to  be 
done,  and  the  men  under  the  immediate  direction  of  Severian, 
as  his  assistant,  were  engaged  in  the  service.     The  linemen 
used  their  judgment  as  to  the  matter  of  detaching  and  taking 
the  wires  down,  and  it  was  not  the  master's  duty  to  give 
specific  directions  touching  the  details  of  the  work.     Whoever 
attended  to  that  while  engaged  in  the  particular  capacity  was 
a  fellow  servant  with  the  plaintff,  and  not  a  master  or  vice 
principal.     It  is  the  duty  of  the  master,  however,  to  adopt 
needful  and  reasonable  rules  and  regulations  for  the  govern- 
ment and  protection  of  his  agents  and  servants  while  pursuing 
their  employment;  to  exercise  suitable  care  and  precaution  to 
provide  them  with  a  reasonably  safe  place  in  which  to  work, 
and  fit  and  safe  tools  and  appliances  to  work  with,  and  to  em- 
ploy suitable  and  competent  fellow  servants;  and  such  duty 
cannot  be  delegated  in  any  manner  so  as  to  shield  him  from 
responsibility.     Whoever  performs  this   duty  performs  the 
master's  duty,  and,  if  he  is  not  the  master  himself,  he  becomes 
a  vice  principal,  and  the  master  is  still  responsible. 

7.  Now,  plaintiff  insists  that  is  was  the  duty  of  the  city  to 
have  adopted  rules  and  regulations  which,  among  other  things, 
should  have  required  the  wires  that  were  being  detached  and 
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removed  from  the  poles  to  be  cut  wherever  they  crossed  a 
primary  wire,  or  the  electricity  to  be  turned  off  the  primary 
wires  while  the  employes  were  at  work  in  proximity  thereto. 
It  may  be  predicated  of  the  employment  in  which  the  plaintiff 
was  engaged  that  it  was  dangerous  and  hazardous,  as  it  is 
common  knowledge  that  electricity  is  a  dangerous  element, 
and  those  engaged  in  and  about  the  instrumentalities  and  ap- 
pliances by  which  it  is  handled  and  utilized  in  any  considera- 
ble voltage  are  liable  to  come  in  contact  with  it  and  be  injured. 
As  a  general  rule,  the  dangers  connected  with  such  a  business, 
that  are  unavoidable  after  the  exercise  by  the  master  of 
proper  care  and  precaution  in  guarding  against  them,  are 
risks  incident  to  the  employment,  and  are  assumed  by  those 
who  consent  to  accept  employment  under  the  circumstances. 
Such  dangers,  however,  as  are  known  and  can  be  mitigated  or 
avoided  by  the  exercise  of  reasonable  care  and  precaution  by 
those  engaged  in  the  business  are  not  perils  which  the  em- 
ploye must  encounter  as  incident  to  the  business,  and  the 
master  is  generally  held  to  accountability  for  his  neglect  in 
this  regard  contributing  to  the  injury  of  the  servant.  "In 
other  words,' '  says  Mr.  Chief  Justice  Ruger  in  McGovern  v. 
Central  St.  E.  Co.  123  N.  Y.  280  (25  N.  E.  373),  "it  is  the 
duty  of  the  master,  having  control  of  the  times,  places,  and 
conditions  under  which  the  servant  is  required  to  labor,  to 
guard  him  against  probable  danger  in  all  cases  in  which  that 
may  be  done  by  the  exercise  of  reasonable  caution.' '  See, 
also,  Anderson  v.  Inland  Tele  ph.  tf-  Tel  Co.,  19  Wash.  575  (53 
Pac.  657,  41  L.  R.  A.  410). 

In  this  connection  it  should  be  observed  that,  although  this 
duty  is  imposed  upon  the  master,  his  neglect  of  it  will  not 
always  render  him  liable  as  against  a  servant  who  engages  in 
the  employment  with  full  and  explicit  knowledge  of  the  mas- 
ter's default.  The  rule  is  stated  thus  by  Mr.  Justice  Dev- 
ens  in  Leary  v.  Boston  &  Alb.  B.  Co.  139  Mass.  580,  584  (2  N. 
E.  115,  52  Am.  Rep.  733) :  "The  servant  assumes  the  dan- 
gers of  the  employment  to  which  he  voluntarily  and  intel- 
ligently consents,  and  while  ordinarily  he  is  to  be  subjected 
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only  to  the  hazards  necessarily  incident  to  his  employment, 
if  he  knows  that  proper  precautions  have  been  neglected,  and 
still  knowingly  consents  to  incur  the  risk  to  which  he  will  be 
exposed  thereby,  his  assent  dispenses  with  the  duty  of  the 
master  to  take  such  precautions. ' '  It  is  probably  best  grounded 
upon  the  idea  that  where  two  negligent  acts  conduce  to  an 
injury,  responsibility  attaches  to  the  one  that  stands  as  the 
proximate  or  immediate  cause ;  and  in  such  a  case  the  servant 
cannot  hold  the  master  responsible,  although  culpable,  because 
his  own  negligence  is  the  direct  and  immediate  cause  of  his 
injury.  Stager  v.  Troy  Laundry  Cb.  38  Or.  480,  486  (63  Pac. 
645,  53  L.  R.  A.  459) ;  Fitzgerald  v.  Connecticut  River  Paper 
Co.  155  Mass.  155  (29  N.  E.  464,  31  Am.  St.  Rep.  537).  The 
question  whether  the  defendant  was  at  fault  in  omitting  to 
adopt  suitable  rules  is  not  one  for  the  jury,  unless  there  is 
something  in  the  testimony  from  which  the  inference  may  be 
drawn  that  it  was  practicable  to  have  provided  against  the 
occurrence  of  the  accident  complained  of  by  such  a  rule.  The 
court  say  in  Texas  &  N.  0.  Ry.  Co.  v.  Echols,  87  Tex.  339,  343 
(27  S.  W.  60,  28  S.  W.  517) :  "Whether  or  not  the  evidence 
is  sufficient  to  show  a  case  in  which  the  duty  to  make  rules 
rested  upon  the  defendant  is  a  question  of  law  for  the  court. 
If  the  facts  raised  that  issue,  it  should  have  been  submitted  to 
the  jury;  otherwise  it  should  not."  It  may  occur  that  the 
necessity  and  propriety  of  making  and  promulgating  rules  in 
a  given  case  are  so  obvious  as  to  make  the  matter  one  of  com- 
mon experience  and  knowledge.  Such  a  condition  would 
warrant  a  submission  of  the  question  as  to  whether  the  de- 
fendant was  at  fault  in  omitting  its  duty  in  this  regard  to  the 
jury  without  evidence.  But  that  is  not  the  case  here.  It  is 
manifestly  not  a  matter  of  common  knowledge  and  experience 
that  rules  such  as  plaintiff  suggests  would  be  practicable,  or 
even  useful,  in  the  prevention  of  an  accident  of  the  kind.  If, 
notwithstanding  they  were  in  fact  necessary  and  practicable, 
it  was  a  matter  susceptible  of  proof,  by  showing  that  other 
municipalities,  companies,  or  persons  engaged  in  handling 
electrical  machinery  and  appliances  for  generating  and  util- 
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izing  electrical  currents  had  adopted  and  put  into  operation 
such  rules,  with  serviceable  results,  or  by  the  testimony  of 
persons  possessing  peculiar  skill  and  experience  in  the  con- 
struction, repair,  management,  and  operation  of  such  machin- 
ery and  appliances.  No  such  proof  is  to  be  found  in  the 
record,  and  hence  a  case  has  not  been  made  in  this  particular 
upon  which  to  put  the  question  of  negligence  of  the  defendant 
in  omitting  the  adoption  and  promulgation  of  the  rules  in- 
sisted upon  to  the  jury :  Berrigan  v.  New  York,  L.  E.  &  W.  R. 
Co.  131  N.  Y.  582  (30  N.  E.  57) ;  Morgan  v.  Hudson  River 
Iron  Co.  133  N.  Y.  666  (31  N.  B.  234) ;  Atchison,  T.  &  8.  R. 
Co.  v.  Carruthers,  56  Kan.  309  (43  Pac.  230);  Whalen  v. 
Michigan  Cent.  R.  Co.  114  Mich.  512  (72  N.  W.  323). 

8.  Plaintiff  did  attempt,  however,  to  establish  the  practica- 
bility and  necessity  therefor,  but  says  he  was  not  permitted  to 
do  so  because  of  the  objection  of  defendant's  counsel,  and  he 
insists  that  defendant  cannot  now  complain  of  error  which  it 
invited.  The  rule  sought  to  be  invoked  is  a  wholesome  one, 
authoritatively  established :  Elliott,  App.  Proc.  §  630 ;  Jobbins 
v.  Gray,  34  111.  App.  208,  218;  Insurance  Co.  of  Penn.  v. 
O'Connell,  34  111.  App.  357,  360.  A  witness  was  asked  what 
he  would  say  as  to  the  necessity  of  having  some  rules  adopted 
in  regard  to  performing  the  work,  and  this  question  he  was  not 
allowed  to  answer.  It  does  not  appear  that  he  was  a  person 
skilled  touching  the  matter  of  inquiry,  so  that  no  error  was 
committed  in  the  ruling  upon  the  objection,  and  no  error  could 
be  invited  where  the  objection  was  well  taken. 

9.  As  to  the  other  inquiry,  touching  the  adoption  of  rules 
by  other  companies  for  the  doing  of  that  class  of  work,  the 
question  put  and  rejected  does  not  reach  the  point,  as  it  was 
not1  confined  to  the  specific  rules  which  plaintiff  insists  should 
have  been  adopted  for  the  prevention  of  the  accident.  That 
other  companies  had  adopted  rules  generally  for  the  regula- 
tion and  doing  of  the  class  of  work  being  done  by  the  city  was 
too  general  to  be  of  any  practical  avail.  This  constitutes  the 
effort  made  in  that  behalf,  and  we  find  no  error  of  the  court 
respecting  it. 
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10.  Beyond  this,  however,  we  are  of  the  opinion  that,  so 
far  as  developed  by  the  evidence  in  this  case,  the  cutting  of 
wires,  and  the  places  where  they  should  be  cut  so  as  to  take 
them  down  conveniently  and  with  the  least  danger  to  the 
workmen,  are  details  of  the  work,  which  were  for  the  judg- 
ment, discretion,  and  control  of  the  workmen  themselves,  and 
not  for  the  master  to  regulate  by  the  adoption  of  rules  for 
their  guidance :  Ulrich  v.  New  York  Cent.  &  H.  R.  R.  Co.  25 
App.  Div.  465  (51  N.  Y.  Supp.  5) ;  Golden  v.  Sieghardt,  23 
App.  Div.  161  (53  N.  Y.  Supp.  460). 

11.  With  reference  to  furnishing  the  workmen  with  boards 
and  rubber  gloves  for  their  use,  this  may  or  may  not  have  been 
the  duty  of  the  city.  But  however  that  may  be,  it  is  a  con- 
ceded fact  that  plaintiff  worked  two  months  and  a  half  with- 
out them,  and  it  is  absolutely  shown  that  he  still  continued  in 
the  employment,  knowing  the  hazards  attending  the  work,  and 
he  must  be  deemed,  therefore,  to  have  assumed  the  risk.  His 
negligent  act  in  continuing  in  the  work  became  the  proximate 
cause  of  the  accident,  hence  he  cannot  recover  upon  that 
account. 

12.  Plaintiff  says,  also,  that  he  was  ignorant  of  the  danger 
of  electricity,  and  was  not  warned  by  any  officer  of  the  city 
that  the  electric  company's  wires  carried  electricity  in  dan- 
gerous quantities.  But  he  was  a  man  sui  juris,  of  mature 
years  and  judgment,  not  laboring  under  any  mental  disability ; 
and  his  admissions  show  that  he  had  been  previously  warned 
by  Cullins,  a  fellow  servant,  of  the  danger  of  being  killed 
while  in  the  same  service  in  proximity  to  the  electric  com- 
pany ?s  wires  where  they  carried  5,000  volts ;  that  he  heard  two 
fellow  servants  say  that  they  had  each  received  shocks  while 
in  the  same  employment,  and  witnessed  the  effect  of  electricity 
on  a  horse,  communicated  by  a  sagging  wire;,  and  he  must 
necessarily  have  known,  as  Cherry,  Cullins,  and  other  fellow 
workmen  knew,  not  only  the  dangerous  character  of  electricity, 
but  the  nature  and  condition  of  the  electric  company's  wires. 
Prom  his  testimony  there  can  be  but  one  opinion  touching  the 
matter,  and  that  precludes  him  from  gainsaying  knowledge 
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of  the  danger  of  electricity,  and  of  the  hazards  he  was  incur- 
ring while  engaged  in  the  service.  Under  these  conditions, 
there  was  error  in  refusing  the  nonsuit. 

Other  testimony  was  offered  in  the  further  progress  of  the 
trial,  but  no  new  features  of  the  case  were  developed,  and 
nothing  shown  that  would  be  curative  of  the  matters  pertain- 
ing to  the  inquiry.  The  judgment  of  the  trial  court  will  there- 
fore be  reversed,  and  the  cause  remanded  for  such  further  pro- 
ceedings as  may  seem  appropriate,  not  inconsistent  with  this 
opinion. 

Mr.  Chief  Justice  Bean  concurs  in  the  result. 

Reversed. 


Argued  26  November;  decided  30  December,  1001. 

JESTER  ».  IilPMAN. 

[67  Pac  102.] 

Amending  Pleadings  Before  Trial — Discretion. 

1.  Where  plaintiff  alleged  that  she  was  called  to  her  employer's  office,  and 
accused  of  stealing  articles  from  Its  store,  and  was  arrested  and  confined  for 
several  hours,  and  compelled  by  threats  and  Intimidation  to  admit  her  guilt 
and  pay  money,  though  she  was  innocent,  permitting  the  plaintiff  to  strike 
out  the  allegation  that  she  had  admitted  her  guilt,  after  the  issues  were 
made  up  and  the  case  called  for  trial,  was  a  matter  within  the  discretion  of 
the  court,  and  its  ruling  will  not  be  disturbed  on  appeal,  unless  the  discretion 
is  shown  to  have  been  abused. 

Conspiracy — Evidence  op  Acts  of  Agents  as  Res  Gestae. 

2.  Where  evidence  has  been  received  tending  to  support  a  charge  that  de- 
fendants procured  the  arrest  of  plaintiff  in  pursuance  of  a  conspiracy  to 
extort  money  from  her,  the  acts  and  statements  of  the  defendants  and  of  the 
officers  who  made  the  arrest,  done  and  said  in  the  course  of  the  arrest  and 
resulting  detention,  are  competent  as  part  of  the  res  gestae. 

Possession  op  Stolen  Property — Felonious  Intent. 

3.  In  an  action  of  damages  for  unlawfully  charging  plaintiff  with  larceny 
and  causing  her  arrest  on  that  charge,  an  instruction  that  If  a  skirt  worn  by 
plaintiff  at  the  time  of  her  arrest  had  been  stolen,  and  had  afterwards  come 
Into  the  possession  of  the  plaintiff,  and  she  was  informed  before  being  ar- 
rested that  the  skirt  had  been  stolen,  and  she  made  no  offer  to  return  It,  she 
was  guilty  of  a  felony,  for  which  she  could  lawfully  be  arrested,  was  properly 
refused,  as  it  omitted  the  element  of  felonious  Intent.* 

From  Multnomah :    Alfred  F.  Sears,  Jr.,  Judge. 


•See  State  v.  Hill,  39  Or.  90. — Reporter. 
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Action  by  Amelie  Jester  against  Lipman,  Wolfe  &  Co., 
Adolph  Wolfe,  and  Isaac  N.  Lipman.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

For  appellants  there  was  a  brief  over  the  name  of  Cotton, 
Teal  &  Minor,  and  James  Gleason,  with  an  oral  argument  by 
Mr.  Wirt  Minor. 

For  respondent  there  was  a  brief  and  oral  argument  by  Mr 
Henry  E.  McGinn. 

Me.  Chief  Justice  Bean  delivered  the  opinion. 

On  March  31,  1899,  the  plaintiff,  who  for  some  time  prior 
to  the  preceding  January  had  been  employed  by  the  defendant 
corporation,  but  was  not  then  in  its  service,  was  sent  for  by  its 
managing  officers,  and  upon  her  arrival  at  the  store  was  ac- 
cused of  the  crime  of  embezzlement.  She  persisted  in  deny- 
ing the  charge,  when  two  police  officers  were  called  in,  and  she 
was  taken  to  the  police  station.  After  being  confined  there  for 
several  hours,  she  was  taken  back  to  the  store  by  the  police 
officers,  and,  as  she  testified,  compelled  by  the  threats  and 
intimidation  of  the  defendants  to  deliver  to  them  a  gold  watch 
chain,  and  to  promise  to  pay  them  $100  for  goods  alleged  to 
have  been  stolen  by  her  from  the  store,  although  she  was  inno- 
cent of  any  crime,  and  so  informed  the  defendants  at  the  time. 
The  pleadings  are  substantially  the  same  as  in  the  case  of 
Bingham  v.  Lipman,  40  Or.  363  (67  Pac.  98),  except  that  the 
complaint  alleges  that,  after  plaintiff  returned  to  the  store 
from  the  police  station,  she  was  compelled  by  threats  and  in- 
timidation to,  and  did,  *  *  admit  the  taking  of  certain  articles  of 
personal  property  from  the  storehouse  of "  the  defendant  cor- 
poration, although  such  admission  was  untrue.  Most  of  the 
questions  arising  here  are  the  same  as  in  the  Bingham  Case, 
and  we  shall  notice  only  those  not  common  to  the  two  cases. 

1.  After  the  issues  had  been  made  up,  and  when  the  cause 
was  called  for  trial,  the  court  allowed  the  plaintiff,  over  the 
objection  and  exception  of  the  defendants,  to  strike  from  her 
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complaint  the  allegation  that  she  had  admitted  her  guilt. 
This  was  a  matter  within  the  sound  discretion  of  the  trial 
court,  and  its  rulings  will  not  be  disturbed  on  appeal,  as  no 
abuse  of  discretion  is  shown:  Davis  v.  Hannon,  30  Or.  192 
(46  Pac.  785) ;  Talbot  v.  Garretson,  31  Or.  256  (49  Pac.  978) ; 
Tillamook  Dairy  Assoc,  v.  Schermerhorn,  31  Or.  308  (51  Pac. 
438) ;  Koshland  v.  Fire  Assoc.  30  Or.  362  (49  Pac.  865) ; 
Farmers9  Bank  v.  Saling,  33  Or.  394  (54  Pac.  190).  The 
amendment  was  made  before  the  trial  began,  and,  if  prejudi- 
cial to  the  defendants,  was  at  a  time  when  their  rights  could, 
and  no  doubt  would,  have  been  fully  protected  by  a  continu- 
ance or  otherwise,  if  a  proper  application  had  been  made  to 
the  court  for  that  purpose. 

2.  It  is  next  contended  that  the  court  erred  in  permitting 
the  plaintiff  to  show  that  she  was  arrested  and  taken  to  the 
police  station  by  direction  of  the  defendants,  and  to  state  what 
was  said  and  done  by  her  and  others  while  there.  The  bill  of 
exceptions  does  not  disclose  the  nature  and  character  of  this 
testimony,  but,  assuming  that  sufficient  appears  to  properly 
present  the  question  sought  to  be  raised,  the  testimony  was, 
in  our  opinion,  clearly  competent.  The  police  officers,  as  the 
plaintiff  asserted  and  gave  evidence  tending  to  show,  were 
acting  for  the  defendants  in  pursuance  of  their  design  to 
wrongfully  and  unlawfully  extort  money  from  her  by  accus- 
ing her  of  the  commission  of  a  crime.  What  was  said  and  done 
in  furtherance  of  this  unlawful  purpose  was  a  part  of  the  res 
gestae,  and  competent  evidence  on  the  trial:  Blount  v.  State, 
49  Ala.  381;  State  v.  Grant,  86  Iowa,  216  (53  N.  W.  120). 

Two  or  three  days  after  the  plaintiff's  arrest,  one  F.  R. 
Graff,  at  the  solicitation  and  request  of  the  defendant  corpora- 
tion, called  upon  her  to  obtain  security  for  the  money  which 
it  is  alleged  she  had  agreed  and  promised  to  pay  defendants  as 
compensation  for  the  goods  alleged  to  have  been  stolen  by  her. 
The  bill  of  exceptions  reveals  that  the  plaintiff  was  permitted 
to  give  the  conversation  in  evidence,  but  does  not  set  it  out,  in 
substance  or  otherwise,  so  that  the  court  is  unable  to  determine 
whether  such  permission  wfas  error  or  not. 
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3.  The  defendants  gave  evidence  tending  to  show  that,  at 
the  time  of  the  interview  of  Lipman  and  Wolfe  with  the  plain- 
tiff on  the  31st  of  March,  she  had  in  her  possession  a  certain 
skirt,  which  had  been  previously  stolen  from  the  defendant 
corporation,  of  which  fact  she  was  informed  at  the  time,  and 
thereafter  requested  the  court  to  charge  the  jury  that  if  they 
believed  the  skirt  had  been  stolen  and  had  afterward  come  into 
the  possession  of  the  plaintiff,  and  she  was  informed  before 
the  alleged  arrest  that  the  property  was  stolen,  and  did  not 
return  or  offer  to  return  it,  she  was  guilty  of  a  felony,  for 
which  she  could  be  lawfully  arrested.  This  instruction  omits 
the  essential  element  of  every  crime ;  that  is,  a  felonious  intent. 
Although  the  skirt  may  have  been  stolen,  the  mere  fact  that 
the  plaintiff  did  not  return  or  offer  to  return  it  after  she  was 
so  informed  would  not  make  her  guilty  of  a  crime.  To  con- 
stitute the  offense  of  receiving  stolen  goods,  it  must  appear 
that  the  person  so  charged  knew  at  the  time  of  receiving  them 
that  they  had  been  stolen,  and  they  must  have  been  received 
feloniously,  or  with  the  intent  to  secrete  them  from  the  owner, 
or  in  some  other  way  defraud  him  of  them :  Rapalje,  Larceny, 
§  311 ;  2  Bishop,  Crim.  Law,  §  1138 ;  State  v.  Sweeten,  75  Mo. 
App.  127;  State  v.  Caveness,  78  N.  C.  484.  So  that,  within 
the  statement  of  the  instruction  requested,  the  plaintiff  could 
not  have  been  guilty  of  the  crime  of  receiving  stolen  property ; 
and,  without  a  felonious  intent,  she  could  not  have  been  guilty 
of  any  crime. 

The  other  matters  presented  in  the  argument  are  questions 
of  fact,  which  were  properly  submitted  to  the  jury,  whose 
findings  are  conclusive  on  this  appeal.  The  judgment  is  there-' 
fore  affirmed.  Affirmed. 
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Argued  24  December,  1001 ;  decided  20  January,  1002. 
—-p..,  SCHLOSSER  v.  BEEMER. 

40    4W 

JLJSl  [67  Pac  200.] 

Judgments — Collateral  Attack  on  Attachment  Record. 

1.  The  judgment  of  a  court  of  superior  jurisdiction  against  a  nonresident, 
based  on  a  service  of  summons  by  publication,  cannot  be  collaterally  attacked 
for  Irregularities  or  defects  In  the  attachment  proceedings  connected  there- 
with, where  suc'h  proceedings  are  not  by  statute  made  jurisdictional,  unless 
tne  record  affirmatively  shows  a  want  of  jurisdiction ;  as,  for  example,  where 
realty  of  a  nonresident  was  attached,  the  summons  was  served  by  publication, 
the  defendant  appeared  specially  by  a  motion  to  vacate  the  attachment  for 
certain  defects  in  the  return,  and  the  court  overruled  the  motion  and  entered 
a  judgment  for  plaintiff,  in  pursuance  of  which  the  land  was  sold,  the  judg- 
ment is  conclusive  as  to  the  sufficiency  of  the  attachment  in  a  suit  to  quiet 
title  between  adverse  claimants  of  such  land  under  an  execution  sale  on  such 
judgment  and  under  a  deed  from  the  attachment  debtor:  Bank  of  Coif  aw  v. 
Richardson,  34  Or.  518,  approved  and  applied. 

Certificate  of  Attachment — Effect  of  Ebbor  in  Recording. 

2.  Under  Hill's  Ann.  Laws,  {  151,  the  Hen  of  an  attachment  depends  on  the 
date  of  the  filing  of  the  certificate,  and  a  clerical  mistake  of  the  clerk,  in 
recording  It,  In  substituting  the  name  of  one  county  for  another  in  the  title 
of  the  cause,  will  not  defeat  the  lien. 

From  Linn :    Reuben  P.  Boise,  Judge. 

Suit  by  Peter  Schlosser  against  Emily  Beemer  to  quiet  the 
title  to  certain  land.  The  facts  are  stated  in  the  opinion. 
There  was  a  decree  for  plaintiff,  from  which  defendant  ap- 
peals. Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  H.  C. 
Watson  and  L.  L.  Swan,  with  an  oral  argument  by  Mr.  Wat- 
son. 

For  respondent  there  was  a  brief  over  the  names  of  Kelly  & 
Curl  and  Hewitt  &  Sox,  with  an  oral  argument  by  Messrs. 
Percy  R.  Kelly  and  Henry  H.  Hewitt. 

Mb.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  a  suit  to  determine  an  adverse  claim  to  real  estate. 
The  land  in  controversy  consists  of  two  separate  tracts,  one 
described  as  the  " northeast  quarter  of  section  34,"  and  the 
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other  as  the  "east  half  of  the  northwest  quarter,  and  the 
east  half  of  the  southwest  quarter,  of  section  35,  township  one 
south,  range  four  east  of  the  Willamette  Meridian."  The 
Santiam  River  runs  through  both  tracts,  leaving  fifteen  acres 
of  the  first  and  thirty  of  the  second  in  Marion  County.  Both 
parties  deraign  title  through  T.  H.  De  Cew,— the  plaintiff  by 
a  sheriff's  deed,  executed  in  pursuance  of  a  sale  made  under 
an  execution  issued  on  a  judgment  recovered  by  him  against 
De  Cew  in  the  circuit  court  for  Linn  County,  on  July  24, 
1897 ;  and  the  defendant  by  a  deed  direct  from  De  Cew,  dated 
in  May  of  the  same  year,  but  after  the  property  had  been  at- 
tached in  the  action  mentioned.  The  only  question  on  this 
appeal  is  the  validity  of  the  judgment  through  which  the 
plaintiff  deraigns  his  title. 

De  Cew  was  a  nonresident,  and  service  of  summons  was  had 
on  him  by  publication.  At  the  time  the  action  was  begun, 
writs  of  attachment  were  issued  to  the  sheriffs  of  Linn  and 
Marion  counties  for  service.  On  April  12  the  sheriff  of  Linn 
County  returned  the  writ  issued  to  him,  with  his  certificate 
annexed  that  by  virtue  thereof  "I  did,  on  the  twelfth  day  of 
April,  A.  D.  1897,  at  the  instance  of  the  above-named  plaintiff, 
attach  the  following  described  real  property  of  the  within- 
named  defendant,  T.  H.  De  Cew,  to  wit  [describing  all  of  the 
N.  E.  14  of  section  34  in  Linn  County]  ;  also  all  that  part  of 
the  east  %  of  the  N.  W.  *4,  and  the  east  y2  of  the  S.  W.  %, 
of  Sec.  35,  in  Tp.  9  S.,  R.  4  E.  of  the  W.  M.,  Oregon,  which 
lies  south  of  the  North  Fork  of  the  Santiam  River,  in  Linn 
County,  Oregon,— by  posting  in  a  conspicuous  place  upon  said 
premises  a  full,  true,  and  correct  copy  of  the  original  writ  of 
attachment  issued  in  the  above-entitled  cause,  and  certified  to 
by  me  as  such  sheriff ;  there  being  no  occupant  living  upon  the 
above-described  land."  On  the  fifteenth  of  the  same  month 
a  certificate  of  such  attachment  was  filed  by  him  in  the  office 
of  the  county  clerk  of  Linn  County,  and  by  such  clerk  prop- 
erly recorded.  On  April  12  the  writ  of  attachment  issued  to  the 
sheriff  of  Marion  County  was  also  returned,  with  the  certificate 
of  the  officer  annexed  that  by  virtue  thereof  "I  did,  on  the 
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twelfth  day  of  April,  1897,  at  the  hour  of  11 :30  o'clock  a.  m.  of 
said  day  attach  the  following  described  property  as  the  prop- 
erty of  the  above-named  defendant  found  in  my  county,  to  wit, 
all  that  part  of  sections  34  and  35,  township  9  south,  range  4 
east,  Willamette  Meridian,  lying  north  of  the  Santiam  River, 
in  Marion  County,  State  of  Oregon,  by  posting  a  true  copy 
thereof,  prepared  and  certified  to  by  me  as  sheriff,  in  a  con- 
spicuous place  thereon;  there  being  no  one  in  possession  of 
said  real  property  or  residing  thereon. ' '  On  the  fourteenth  a 
certificate  of  such  attachment  was  filed  with  the  county  clerk 
of  Marion  County,  but  by  mistake  in  recording  it  the  clerk 
substituted  the  word  ' '  Marion  ' '  f  or  "  Linn ' '  in  the  title  of  the 
cause.  Thereafter  service  of  summons  was  had  upon  the  de- 
fendant in  the  action  by  publication,  and  in  June  he  appeared 
specially  by  his  counsel,  and  moved  to  dissolve  and  vacate  the 
attachments  on  the  ground  that  the  property  sought  to  be  at- 
tached consisted  of  several  distinct  tracts,  and  the  returns  of 
the  officers  failed  to  show  that  a  copy  of  the  writs  of  attach- 
ment had  been  left  in  a  conspicuous  place  on  each  of  the  tracts, 
and  because  the  returns  were  insufficient  in  other  particulars 
pointed  out.  The  motion  was  overruled,  and  a  judgment  en- 
tered by  default  against  the  defendant,  in  which  it  is  recited 
that  "on  April  12,  1897,  the  hereinafter  described  real  prop- 
erty [being  the  property  in  controversy  in  this  suit]  of  the 
defendant  was  duly  and  regularly  attached  by  virtue  of  writs 
of  attachment  duly  issued  out  of  this  court  in  this  action.' ' 

1.  The  contention  of  the  defendant  in  the  present  suit  is 
that  the  judgment  referred  to  against  De  Cew  and  in  favor 
of  the  plaintiff  is  void,  because  no  property  of  the  defendant 
was  legally  attached  before  the  order  for  publication  of  the 
summons  was  made,  and  this  contention  is  based  on  the  theory 
that  the  returns  of  the  officers  do  not  show  affirmatively  that 
a  copy  of  the  writ  was  left  or  posted  in  a  conspicuous  place  on 
each  separate  tract  of  land  attempted  to  be  seized.  This 
question  was  presented  to  and  passed  upon  by  the  court  ren- 
dering the  judgment,  and  its  conclusion  cannot  be  questioned 
collaterally.    The  returns  may  be,  and  perhaps  are,  indefinite 
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and  incomplete;  but  they  do  not  show  that  the  property  was 
not  attached.  Their  sufficiency  was  adjudicated  by  the  court 
rendering  the  judgment,  and,  as  we  understand  the  law,  "the 
judgment  of  a  superior  court  against  a  nonresident  cannot  be 
attacked  collaterally  for  any  defect  in  the  attachment  pro- 
ceedings, where  such  proceedings  are  not  by  statute  made 
jurisdictional,  unless  the  record  affirmatively  shows  a  want 
of  jurisdiction":  Bank  of  Colfax  v.  Richardson,  34  Or.  518, 
527  (54  Pac.  359,  362,  75  Am.  St.  Rep.  664).  The  doctrine 
to  be  applied  to  judgments  like  the  one  involved  here  was  con- 
sidered at  length  and  with  care  in  the  case  quoted  from,  and 
the  principles  there  announced  are  conclusive  here. 

2.  Under  lie  statute  the  lien  of  an  attachment  depends 
upon  the  date  of  the  filing  of  the  certificate  [Hill's  Ann.  Laws, 
§  151 ;  Dickson  v.  Back,  32  Or.  217  (51  Pac.  727) ],  and  a  mere 
clerical  error  by  the  clerk  in  copying  it  into  the  record  will 
not  defeat  the  lien. 

The  decree  will  therefore  be  affirmed.  Affirmed. 


Argued  23  December,  1901 ;  decided  20  January,  1902. 
LINN  COUNTY  v.  MORRIS. 
[67  Pac.  295.] 

Trial — Continuance — Discretion. 

1.  Trial  courts  have  a  large  discretion  In  passing  upon  motions  for  con- 
tinuances, but  the  authority  so  granted  must  be  exercised  according  to  legal 
principles  and  in  such  a  way  as  to  promote  substantial  justice :  Hanthorn  v. 
Oliver,  32  Or.  67,  cited  and  applied. 

Review  of  Ordbb  Refusing  a  Continuance. 

2.  During  an  action  against  the  second  term  sureties  of  a  county  treasurer 
to  recover  for  alleged  defalcations  there  were  indictments  pending  against 
him, — one  for  failing  to  account  for  moneys  coming  into  his  hands  during  the 
first  term.  A  continuance  was  asked  until  the  indictments  were  disposed  of. 
because  the  treasurer  refused  until  then  to  testify  concerning  such  moneys. 
On  trial  the  court  found  that  at  the  close  of  the  first  term  the  treasurer  had 
in  his  possession  the  sum  of  $1,845,  and,  "in  the  absence  of  the  contrary, 
and  on  the  presumption  that  he  did  his  official  duty,  the  court  finds  that  he 
paid  said  sum  to  himself  as  his  own  successor"  ;  and  this  $1,845  formed  part 
of  the  amount  for  which  judgment  was  rendered  against  the  sureties.  Held, 
that  it  was  error  to  refuse  the  continuance. 


From  Linn:    Geo.  H.  Burnett,  Judge. 
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This  is  an  action  by  Linn  County,  a  public  corporation,  to 
recover  from  its  late  treasurer  and  his  sureties  the  amount  of 
his  alleged  defalcation.  The  complaint  alleges,  in  substance, 
that  the  defendant  P.  G.  Morris,  having  been  elected  treasurer 
of  Linn  County,  Oregon,  for  a  term  of  two  years  beginning 
July  6,  1896,  executed  prior  thereto  an  official  undertaking, 
with  his  codef  endants  as  sureties,  conditioned  that  if  he  should 
not  faithfully  keep,  account  for,  and  pay  over,  according  to 
law,  all  moneys  that  might  come  into  his  hands  by  virtue  of 
his  office,  they  or  either  of  them  would  pay  the  State  of  Oregon 
$50,000,  which  bond  was  duly  approved;  and  that  of  the 
money  received  by  him  as  such  treasurer  he  neglected  and 
refused  to  pay  over  to  his  successor  the  sum  of  $3,422.53.  The 
answer  denies  the  material  allegations  of  the  complaint,  and 
avers  that  said  sum  of  money  belonged  to  the  cities  and  to  the 
school  and  road  districts  of  said  county,  with  which  Morris 
had  fully  accounted  therefor.  The  allegations  of  new  matter 
in  the  answer  having  been  denied  in  the  reply,  the  defendants, 
on  November  27,  1899,  moved  the  court  to  postpone  the  trial 
until  the  next  term,  the  basis  of  such  motion  being  the  affidavit 
of  the  defendant  L.  Flinn,  which  is  to  the  effect  that  the  de- 
fendants could  not  safely  go  to  trial  at  the  term  then  in 
session  on  account  of  their  inability  to  secure  the  testimony 
of  the  defendant  Morris,  against  whom  two  indictments  were 
returned  June  27,  1899,  by  the  grand  jury  of  said  county,— 
one  for  converting  to  his  own  use  and  failing  to  account  for 
money  that  came  into  his  possession  by  virtue  of  his  office 
during  his  first  term,  or  prior  to  July  6,  1896 ;  and  the  other 
for  the  same  offense,  alleged  to  have  been  committed  during 
his  second  term,  ending  July  5,  1898,— which  indictments  are 
still  pending  in  said  court ;  that  it  is  alleged  in  the  complaint 
herein  that  Morris  received,  during  his  second  term,  of  plain- 
tiff's money,  the  sum  of  $252,142.01,  and  accounted  for  and 
paid  over  to  his  successor  in  office  only  the  sum  of  $248,719.48, 
leaving  unaccounted  for  a  remainder  of  $3,422.53,  which  he 
converted  to  his  own  use;  that  of  the  sum  of  $252,142.01  so 
received  $29,768.68  came  into  Morris'  possession  during  the 
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first  term,  and  was  paid  over  to  himself,  as  his  own  successor, 
at  the  beginning  of  his  second  term,  to  be  accounted  for  ac- 
cording to  law ;  that  the  defendants  expect  to  prove  by  Morris, 
and  he  will  testify,  when  said  indictments  are  finally  disposed 
of,  that  during  his  first  term  he  paid  out,  according  to  law,  all 
moneys  that  came  into  his  hands  by  virtue  of  his  office,  except 
the  sum  of  $19,931.59,  which  was  deposited  in  the  banks  at 
Albany,  in  said  county,  and  which  sum  is  the  only  money  that 
came  into  his  hands  during  his  second  term  from  that  received 
at  the  first  term ;  that  Morris  will  further  testify  that  he  fully 
accounted  for  all  moneys  that  came  into  his  possession,  as 
said  treasurer,  during  his  second  term,  and  that  any  apparent 
discrepancy  that  may  be  disclosed  by  an  inspection  of  the 
books  kept  by  him  during  that  term  occurred  while  he  was 
in  office  the  first  term;  that  affiant  had  talked  with  one  of 
Morris'  attorneys  in  said  criminal  actions,  and  was  informed 
by  him  that  his  client  was  entitled  to  claim  an  exemption  from 
testifying  at  the  trial  of  this  action  in  respect  to  the  facts 
stated  in  this  affidavit  upon  the  ground  that  evidence  thereof 
given  by  him  might  tend  to  subject  him  to  punishment  for  a 
felony,  and  that  affiant  had  also  talked  with  Morris,  who  in- 
formed him  that  he  should  claim  such  privilege,  and  he  would 
refuse  to  testify  as  to  what  sum  of  money  came  into  his  hands 
at  the  beginning  of  his  second  term  from  the  money  received 
during  his  first,  or  when  the  apparent  deficiency  complained 
of  occurred ;  that  the  defendants  know  of  no  other  witness  who 
can  testify  in  relation  thereto,  nor  is  there  any  other  witness 
by  whom  or  evidence  by  which  said  facts  can  be  proved ;  that, 
if  the  trial  of  this  cause  is  continued  until  said  criminal  actions 
are  disposed  of,  the  defendants  will  produce  Morris,  who  is  a 
resident  of  said  county,  and  he,  as  their  witness,  will  testify 
as  to  said  facts ;  that  his  testimony  is  material  to  the  defense, 
and  the  defendants  cannot  safely  go  to  trial  without  it,  and, 
if  compelled  to  do  so,  an  injustice  will  be  done  them;  and 
that  this  affidavit  is  not  made  for  delay,  but  that  justice  may 
be  done. 

40  OR.- 27. 
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The  motion  for  a  continuance  having  been  overruled,  a 
trial  was  had  without  the  intervention  of  a  jury,  and  from  the 
testimony  taken  the  court  found  the  facts  as  follows:  "  (1) 
On  or  about  June  29,  1896,  and  prior  to  the  entry  of  the  de- 
fendant P.  G.  Morris  upon  the  discharge  of  the  duties  of 
county  treasurer  of  said  Linn  County  for  the  term  mentioned 
in  the  plaintiff's  complaint,  and  for  the  purpose  of  qualifying 
said  P.  O.  Morris  to  act  as  such  county  treasurer,  the  de- 
fendants duly  delivered  the  undertaking  set  forth  in  the 
plaintiff's  complaint  to  the  county  court  of  Linn  County  afore- 
said, and  said  undertaking  was  then  and  there  duly  approved 
by  said  county  court,  and  filed  in  the  manner  provided  by 
law.  (2)  The  defendant  P.  G.  Morris  was  the  duly  elected, 
qualified,  and  acting  county  treasurer  of  said  Linn  County 
for  the  term  ending  on  the  first  Monday  of  July,  1896 ;  that 
being  his  first  term  in  office  as  such  county  treasurer.  (3)  At 
the  close  of  the  first  term  of  said  P.  G.  Morris  as  such  county 
treasurer,  besides  money  deposited  in  banks  and  other  money, 
all  being  the  property  of  the  plaintiff,  the  defendant  P.  G. 
Morris  had  in  his  possession  and  custody  as  such  county 
treasurer  the  sum  of  one  thousand  eight  hundred  and  for- 
ty-five and  twenty-six  one-hundredths  dollars  ($1,845.26)  of 
money  not  otherwise  accounted  for,  the  same  and  the  whole 
thereof  being  then  and  there  the  property  of  the  plaintiff.  (4) 
In  the  absence  of  the  contrary,  and  on  the  presumption  that 
said  P.  G.  Morris  did  his  official  duty  as  such  county  treasurer 
in  respect  to  the  sum  of  one  thousand  eight  hundred  and  forty- 
five  and  twenty-six  pne-hundredths  dollars  (1,845.26)  men- 
tioned in  the  third  finding  of  fact  herein,  the  court  finds  as  a 
fact  that  the  defendant  P.  G.  Morris  paid  said  sum  of  one 
thousand  eight  hundred  and  forty-five  and  twenty-six  one- 
hundredths  dollars  to  himself,  as  his  own  successor  in  office, 
and  had  the  same  in  his  possession  as  such  county  treasurer  of 
Linn  County,  Oregon,  when  he  took  office  for  his  second  term 
as  such  county  treasurer.  (5)  At  the  close  of  his  second  term 
of  office  as  such  county  treasurer  there  was  in  the  possession 
and  custody  of  said  P.  G.  Morris  as  such  county  treasurer  the 
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sum  of  twenty-three  thousand  five  hundred  and  eighty-eight 
and  one  one-hundredths  dollars  ($23,588.01),  the  same  and 
the  whole  thereof  being  the  property  of  tfhe  plaintiff  and  con- 
sisting of  the  following  items,  viz. :  Money  afterwards  paid  to 
his  successor  in  office,  $20,177.21;  money  not  otherwise  ac- 
counted for  in  the  first  term,  and  in  his  hands  at  the  com- 
mencement of  his  second  term,  $1,845.26 ;  money  not  otherwise 
accounted  for  in  second  term,  $1,565.54,— amounting,  as  afore- 
said, to  $23,588.01.  (6)  Prior  to  the  commencement  of  this 
action  the  defendant  P.  G.  Morris  paid  to  his  successor  in  office 
of  the  money  of  the  plaintiff  remaining  in  his  possession  and 
custody  at  the  close  of  his  second  term  of  office,  as  set  forth  in 
the  fifth  finding  of  facts  herein,  the  sum  of  twenty  thousand 
one  hundred  and  seventy-seven  and  twenty-one  hundredths 
dollars  ($20,177.21),  and  no  other  or  greater  sum.  (7)  Of 
said  sum  of  twenty-three  thousand  five  hundred  and  eighty- 
eight  and  one  one-hundredths  dollars  ($23,588.01),  in  the 
possession  and  custody  of  said  P.  6.  Morris  as  such  county 
treasurer  at  the  close  of  his  second  term  of  office,  there  re- 
mains not  accounted  for  by  said  P.  G.  Morris,  or  any  of  the 
defendants,  a  balance  amounting  to  the  sum  of  three  thousand 
four  hundred  and  ten  and  eighty  one-hundredths  dollars 
($3,410.80),  the  same  being  the  property  of  the  plaintiff;  all 
of  which  the  defendant  P.  G.  Morris  converted  to  his  own 
private  use  at  the  close  of  his  second  term  of  office,  and  ever 
since  then  has  failed,  neglected,  and  refused,  and  does  now 
still  fail,  neglect,  and  refuse,  to  pay  or  account  for  said  sum 
of  three  thousand  four  hundred  and  ten  and  eighty  one-hun- 
dredths dollars  ($3,410.80),  or  any  part  thereof,  as  required 
by  law,  or  to  pay  the  same  or  any  part  thereof,  to  the  plaintiff 
or  to  his  successor  in  office. "  Judgment  having  been  rendered 
upon  these  findings,  the  defendants  appeal.  Reversed. 

Messrs.  Hewitt  &  Sox,  for  appellants. 

Messrs.  J.  N.  Hart,  District  Attorney,  H.  C.  Watson,  L.  L. 
Swan,  and  Percy  R.  Kelly,  for  respondent. 
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Mr.  Justice  Moore,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

1.  It  is  contended  bv  defendants'  counsel  that  the  court 
erred  in  overruling  their  motion  for  a  continuance,  and  that 
compelling  them  to  go  to  trial  before  the  indictments  against 
Morris  had  been  disposed  of  was  a  denial  of  justice.  While 
the  statute  permits  a  court,  upon  a  proper  showing,  to  post- 
pone the  trial  of  a  cause  on  account  of  the  absence  of  evidence 
(Hill's  Ann.  Laws,  §  179),  the  rule  is  well  settled  in  this  state 
that  the  granting  or  refusal  of  a  motion  for  a  continuance  is 
discretionary,  and  will  not  be  reviewed  on  appeal  unless  it  sat- 
isfactorily appears  that  there  has  been  an  erroneous  exercise 
of  judicial  authority:  State  v.  O'Neil,  13  Or.  183  (9  Pac. 
284) ;  State  v.  Hawkins,  18  Or.  476  (23  Pac.  475) ;  State  v. 
Howe,  27  Or.  138  (44  Pac.  672) ;  State  v.  Fiester,  32  Or.  254 
(50  Pac.  561) ;  State  v.  Wong  Gee,  35  Or.  276  (57  Pac.  914) ; 
Lew  v.  Lucas,  37  Or.  208  (61  Pac.  344).  In  Mitchell  v.  Camp- 
bell, 14  Or.  454  (13  Pac.  190).  Mr.  Justice  Straiian,  in 
speaking  of  the  exercise  of  such  authority,  and  the  supervision 
thereof  by  an  appellate  court,  says:  "In  ordinary  cases  the 
court  will  not  interfere  with  the  discretion  of  the  trial  court 
in  matters  of  practice  before  it.  The  law  has  wisely  vested 
those  courts  with  very  large  discretionary  powers  in  such  mat- 
ters; but  it  is  a  judicial  discretion,  not  to  be  capriciously  or 
oppressively  exercised.' *  The  judicial  discretion  that  is  not 
subject  to  review  on  appeal  is  such  an  exercise  of  authority  in 
the  mode  of  proceeding  for  the  enforcement  of  rights  or  the 
redress  of  wrongs  as  is  reasonably  designed,  according  to  fixed 
legal  principles,  to  promote  substantial  justice:  Powell  v. 
Dayton  S.  &  G.  R.  R.  Co.  14  Or.  22  (12  Pac.  83) ;  Thompson  v. 
Council,  31  Or.  231  (48  Pac.  467,  65  Am.  St.  Rep.  818) ;  Han- 
thorn  v.  Oliver,  32  Or.  57  (51  Pac.  440,  67  Am.  St.  Rep.  518) ; 
Coos  Bay  Nav.  Co.  v.  Endicott,  34  Or.  573  (57  Pac.  61).  In 
Hyde  v.  Slate,  16  Tex.  445  (67  Am.  Dec.  630),  it  was  held  that 
evidence  produced  at  the  trial  will  be  considered  in  reviewing 
a  refusal  to  grant  a  continuance,  the  court  saying:  "But  in 
considering  the  case  upon  appeal,  where  the  motion  for  a  new 
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trial  brings  before  us  a  statement  of  the  evidence  upon  the 
trial,  we  do  not  feel  bound  to  shut  our  eyes  wholly  to  the  facts 
of  the  case  in  considering  whether  the  judgment  ought  to  be 
reversed  for  the  refusal  of  the  court  to  grant  a  continuance. 
If,  upon  the  trial,  there  had  appeared  to  be  cause  to  appre- 
hend that  a  continuance  was  improperly  refused,  a  new  trial 
must  have  been  granted.  But  if,  on  the  contrary,  it  very  satis- 
factorily appears  that  the  application  for  a  continuance  could 
not  have  been  well  founded  in  fact,  it  must  afford  an  addi- 
tional reason  for  refusing  a  new  trial,  or  to  reverse  the  judg- 
ment on  that  ground. J ' 

2.  In  the  light  of  this  rule  we  will  examine  the  findings  of 
fact  as  an  epitome  of  the  evidence,  to  determine  whether  any 
error  was  committed  in  refusing  to  postpone  the  trial.  The 
court  found  that  Morris,  as  treasurer,  had  in  his  possession  at 
the  close  of  his  first  term,  in  addition  to  the  money  belonging 
to  Linn  County,  then  on  deposit  in  the  banks,  the  sum  of 
$1,845.26,  and  that,  in  the  absence  of  any  evidence  tending  to 
show  that  he  had  converted  this  sum  to  his  own  use  during 
his  first  term,  the  court,  by  invoking  the  disputable  presump- 
tion that  official  duty  had  been  regularly  performed  (Hill's 
Ann.  Laws,  §  776,  subd.  15),  deduced  the  fact  that  Morris  paid 
this  sum  over  to  himself  as  his  successor  in  office.  The  court 
further  found  that  he  failed  to  account  for  the  sum  of 
$3,410.80,  of  which  $1,845.26  of  the  money  so  received  during 
his  first  term  formed  a  part.  The  bill  of,  exceptions,  in  ex- 
plaining the  method  of  reaching  this  concilium,  is  as  follows : 
"The  plaintiff,  to  further  sustain  the  issues  on  its  part,  intro- 
duced the  books  and  accounts  kept  by  the  said  P.  G.  Morris  as 
such  treasurer  during  the  first  term  of  office,  showing  that  at 
the  close  of  his  said  first  term  the  said  Morris,  as  such  treas- 
urer, besides  the  money  deposited  in  the  banks  and  other 
moneys,  all  being  the  property  of  the  plaintiff,  had  in  his 
possession  and  custody  as  such  treasurer  the  sum  of  $1,845.26, 
not  otherwise  accounted  for,  the  same  being  the  property  of 
the  plaintiff.  There  was  no  other  evidence,  except  that  de- 
rived from  said  books,  as  above  stated,  showing  or  tending 
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to  show  that  the  said  sum  of  $1,845.26  was  or  was  not  turned 
over  by  the  said  Morris  to  himself  as  his  own  successor  at  the 
beginning  of  his  second  term  of  office  as  such  treasurer  of 
Linn  County,  Oregon."  If  Morris'  codefendants  had  been 
sureties  on  his  first  official  undertaking,  no  prejudice  could 
have  resulted  from  the  court's  refusal  to  grant  a  continuance, 
for,  having  covenanted  to  answer  for  the  principal's  default, 
the  sureties  could  have  no  legal  cause  to  complain  on  the 
ground  that  their  obligation  was  being  enforced.  Flinn's  affi- 
davit shows  that,  if  the  indictments  against  Morris  were  dis- 
posed of,  he  would  testify  that  the  apparent  defalcation  oc- 
curred during  his  first  term.  The  transcript  discloses  that  the 
defendants  called  Morris  as  their  witness,  and  propounded  to 
him  a  question  in  regard  to  this  matter;  but  he,  claiming  the 
privilege  which  the  law  guaranties  in  such  cases,  was  excused 
by  the  court  from  answering  the  interrogatory.  It  will  thus 
be  seen  that  a  possible  injustice  has  been  done  to  the  code- 
fendants herein,  whereby  they  are  adjudged  to  pay  a  charge  of 
$1,845.26  which  should  have  been  imposed  upon  the  sureties 
on  Morris'  first  official  undertaking.  The  district  attorney 
had  charge  of  the  criminal  action  against  Morris,  and  also 
conducted  the  trial  of  this  action.  He  may  have  thought  that 
by  trying  this  action  first  he  could  obtain  evidence  with  which 
he  might  secure  convictions  on  the  indictments,  and  for  this 
reason  adopted  the  method  pursued;  but  by  doing  so  a  great 
injustice  may  have  been  inflicted  upon  the  codefendants. 

In  State  v.  Harms,  22  Wash.  57  (60  Pac.  58),  it  was  held 
that  when  a  person  charged  with  the  commission  of  a  crime 
asked  for  a  continuance  on  the  ground  that  the  evidence  of 
one  convicted  of  perjury  was  important  for  the  defense,  and 
that  an  appeal  was  pending  from  such  conviction,  it  was  error 
to  deny  a  continuance  until  the  appeal  was  determined,  Mr. 
Chief  Justice  Gordon,  speaking  for  the  majority  of  the  court, 
in  deciding  the  case,  says :  ' '  But  we  cannot  overlook  the  fact 
that  appellant  has  been  deprived  of  the  benefit  of  the  testimony 
of  a  witness,  not  because  of  any  act  for  which  he  is  responsible, 
but  because  of  an  illegal  judgment  of  conviction  against  such 
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witness.  Manifestly,  he  has  not  had  the  benefit  of  those  rights 
which  are  vouchsafed  to  him  by  the  constitution,  among  which 
is  the  right  to  have  witnesses  examined  in  his  own  behalf.  He 
has  committed  no  act  by  which  the  right  has  become  forfeited. 
The  error  in  the  Guse  Case  was  not  of  his  making,  nor  is  it  for 
this  court  to  say  that  the  testimony  of  Guse  would  have  availed 
the  defendant  nothing.  If  hte  should  testify  before  the  jury 
as  set  forth  in  the  affidavit  for  a  continuance,  and  the  jury 
should  believe  his  testimony,  it  would  entitle  the  appellant  to 
acquittal;  and  the  question  of  the  credibility  of  Guse  would 
be  one  resting  solely  with  the  jury.  Here  is  a  condition  never 
contemplated  by  the  legislature  when  it  specified  what  should 
constitute  a  sufficient  cause  for  continuance.  If  the  defendant 
has  been  deprived  of  the  right  to  make  a  defense  through  no 
failure  or  neglect  of  his  own,  it  would  be  a  shame  and  a  re- 
proach to  the  law  to  hold  him  accountable  for  the  law's  mis- 
take. The  case  involves  something  more  than  a  mere  question 
of  the  exercise  of  discretion  by  the  trial  judge  in  refusing  an 
application  for  a  continuance.  It  involves  the  larger  question 
of  a  defendant's  right  to  have  witnesses  examined  in  his  be- 
half. It  involves  the  constitutional  right  of  fair  trial.  Better 
—far  better— that  the  course  of  justice  be  slow,  than  that  in 
making  haste  we  should  break  down  those  safeguards  which 
experience  has  shown  to  be  necessary  for  the  welfare  and  pro- 
tection of  the  rights  of  the  citizen.  The  argument  of  the  prose- 
cution does  not  meet  the  question.  It  is  not  enough  that  the 
record  should  satisfy  us  of  the  actual  guilt  of  the  prisoner. 
The  duty  is  upon  the  state  to  demonstrate  his  guilt  by  legal 
evidence,  upon  a  fair  trial,  where  no  constitutional  or  legal 
right  is  denied  him."  Flinn's  affidavit  shows  that  Morris  was 
the  only  person  by  whom  the  defendants  could  expect  to  prove 
that  the  entire  defalcation  did  not  occur  during  his  last  term 
of  office.  Fear  of  conviction  under  the  indictments  evidently 
restrained  him  from  testifying  in  relation  to  this  important 
matter,  and,  as  the  district  attorney  had  charge  of  the  crim- 
inal actions,  and  was  apparently  holding  the  indictments  in 
abeyance  until  this  action  was  tried,  we  think  the  court  exer- 
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cised  its  authority  erroneously  in  not  postponing  the  trial 
herein  until  the  indictments  were  disposed  of. 

It  follows  from  this  conclusion  that  the  judgment  is  re- 
versed, and  a  new  trial  ordered.  Reversed. 


Argued  3  December;  decided  30  December,  1901. 
Mills'  ESTATE. 

Knight  v.  Hamakar. 

I  40    424' 

j  46     56  [67  Pac  107.] 

40~    424  Sufficiency  of  Petition  to  Remote  Administrator — Judicial,  Notice. 

3I3  1.  A  statement  In  a  petition  for  the  removal  of  an  administrator  that  the 

estate  is  Indebted  to  petitioner,  that  certain  prior  proceedings  therein,  which 
are  referred  to,  show  the  nature  and  history  of  petitioner's  claim,  is  not  a 
statement  of  a  conclusion,  but  is  a  sufficient  allegation  of  petitioner's  in- 
terest to  show  bis  right  to  petition  under  Hill's  Ann.  Laws.  |  1094,  author- 
izing any  creditor  or  person  interested  in  an  estate  to  petition  for  the  removal 
of  an  administrator,  as  the  court  will  tike  judicial  notice  of  the  record  of 
such  former  proceedings. 

Allowance  of  Attorneys  Fees  to  Administrator — Statutes. 

2.  Section  1178  of  Hill's  Ann.  Laws,  authorizing  the  allowance  of  attorney's 
fees  to  an  administrator  in  the  settlement  of  his  account,  does  not  limit  the 
right  to  grant  such  fees  to  th»  final  settlement,  and  the  county  court  may 
make  allowances  to  the  attorneys  during  the  time  the  estate  Is  being  settled. 

Removal  of  Administrator — Who  May  Petition  for. 

3.  A  person  who  has  performed  services  for  an  estate,  a  claim  for  which 
has  been  allowed  by  the  county  court,  has  an  interest  In  such  estate  sufficient 
to  authorize  him  to  petition  for  the  removal  of  the  administrator,  under 
Hill's  Ann.  Laws,  §  1094,  providing  that  any  creditor  of  an  estate,  or  any 
person  Interested  therein,  may  apply  for  the  removal  of  an  administrator. 

Nature  of  Claim  of  Attorney  for  an  Estate. 

4.  The  claim  of  an  attorney  against  an  administrator  for  services  rendered 
to  an  estate  is  a  claim  against  both  the  administrator  and  the  estate,  and  It 
is  not  affected  in  any  way  by  the  failure  of  the  administrator  to  perform  his 
trust  duty. 

Reasons  for  Removal  of  an  Administrator.* 

5.  Under  Hill's  Ann.  Laws,  85  1004,  1100,  authorizing  the  removal  of  any 
administrator  who  has  been  unfaithful  to  or  neglected  his  trust,  an  adminis- 
trator who  has  sold  real  estate  under  order  of  the  county  court  and  reported 

•Moth. — Under  previous  rulings  of  this  court  executors  or  administrators 
may  be  removed  by  county  courts,  either  sua  sponte  or  on  the  petition  of 
some  interested  person,  for  neglecting  to  file  an  inventory  as  required  by  the 
statute  iUulladay'8  Estate.  18  Or.  1G8.  22  Pac.  750;  Mills'  Estate,  22  Or.  210, 
29  Pac.  443 :  Barnes*  Estate.  36  Or.  279,  59  Pac.  404,  5  Prob.  Rep.  Ann.  823, 
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that  the  Bale  was  for  cash,  and  then.  In  pursuance  of  an  order  of  confirmation, 
has  delivered  to  the  purchaser  a  deed,  all  without  receiving  any  money,  is 
guilty  of  such  neglect  of  his  trust  as  to  justify  his  removal. 

Denials  on  Information  and  Belief. 

0.  Where  a  petition  for  the  removal  of  an  administrator  charges  that  the 
administrator  made  certain  admissions  showing  disobedience  of  an  order  of 
court,  a  denial  of  such  statement  on  Information  and  belief  in  the  answer  of 
the  administrator  may  be  stricken  out,  as  a  denial  on  information  and  belief 
of  matters  presumptively  within  the  defendant's  knowledge  is  Insufficient 

Striking  out  Immaterial  Averments. 

7.  Where  a  petition  for  the  removal  of  an  administrator  is  based  upon 
the  petitioner's  claim  as  a  creditor  of  the  estate,  and  the  answer  denies  that 
the  estate  is  indebted  to  petitioner,  a  further  denial  that  the  petitioner  has 
any  Interest  in  the  estate,  or  to  the  proceeds,  or  in  the  disposition  thereof, 
Is  not  responsive  to  any  averment  of  the  petition  and  may  be  stricken  out. 

Idem. 

8.  Averments  of  new  matter  in  an  answer,  not  connected  with  any  matter 
stated  in  the  complaint,  are  Immaterial  and  should  be  stricken  out  on  motion  ; 
as,  where  a  petition  for  the  removal  of  an  administrator  Is  based  on  an  al- 
lowed claim  for  attorney's  services  performed  for  the  estate  under  a  prior 
administrator,  and  there  is  no  claim  for  services  since  the  defendant  was 
appointed,  an  allegation  In  the  answer  that  petitioner  performed  no  services 
for  the  estate  or  the  defendant  since  the  latter  was  appointed  Is  immaterial, 
and  should  be  stricken  out. 

Evidence  of  Allowed  Claim  Against  an  Estate. 

».  An  order  of  a  county  court  that  a  certain  sum  demanded  for  services  to 
an  administrator  'is  a  legal  and  valid  claim  against  said  estate  for  expenses 
of  administration,"  establishes  the  demand  as  an  allowed  claim,  and  makes 
the  owner  thereof  a  creditor  of  the  estate. 

Prom  Klamath :    Henry  L.  Benson,  Judge. 

This  is  a  proceeding  in  The  Matter  of  the  Estate  of  W.  H. 
Mills,  Deceased,  to  remove  J.  W.  Hamakar  as  administrator. 
The  county  court  having  granted  the  prayer  of  the  petitioner, 
the  case  was  removed  to  the  circuit  court,  with  the  same  result, 
whereupon  the  administrator  again  appealed.        Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Reddy, 
Campbell  &  Metson  and  J.  W.  Hamakar,  with  an  oral  argu- 


with  note,  Effect  of  Failure  to  File  an  Inventory)  ;  for  general  mismanage- 
ment and  neglect  (Partridge's  Estate,  31  Or.  297,  51  Pac.  82)  ;  or  because  the 
officer's  personal  Interests  are  In  conflict  with  his  official  duties  {MiUs'  Estate, 
22  Or.  210,  29  Pac.  443;  Marks  v.  Coats,  37  Or.  609,  62  Pac.  488). 

— RapoBTBa. 
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ment  by  Mr.  Hamakar,  in  pro.  per.,  and  Messrs.  J.  A.  Jeffrey 
and  Geo.  G.  Bingham. 

For  respondent  there  was  an  oral  argument  by  Messrs.  R.  J. 
Fleming  and  John  H.  McNary. 

Mb.  Justice  Moore  delivered  the  opinion. 

This  is  a  proceeding,  originally  commenced  in  the  county 
court  of  Klamath  County,  to  remove  an  administrator.    The 
petition  of  N.  B.  Knight  therefor  states,  in  effect,  that  the 
estate  of  W.  H.  Mills,  deceased,  is  indebted  to  him  in  the  sum 
of  $1,329,  with  interest  from  March  12,  1892,  as  appears  from 
the  orders  and  decrees  of  said  court  of  March  11,  1892,  Jan- 
uary 8,  1895,  and  July  12,  1895,  no  part  of  which  has  been 
paid;  that  since  September  — ,  1894,  J.  W.  Hamakar  has  been 
and  now  is  the  duly  appointed,  qualified,  and  acting  adminis- 
trator de  bonis  non  of  said  estate;   that  in  pursuance  of  an 
order  of  said  court,  Hamakar  on  May  4,  1895,  sold  to  L.  T. 
(iarnsey  certain  real  property  belonging  to  said  estate  for  the 
sum  of  $3,440,  and  two  days  thereafter  filed  a  report  showing 
that  said  sale  had  been  made  for  cash;  that,  relying  thereon, 
said  court  confirmed  the  sale,  and  ordered  a  conveyance  of  the 
property  to  the  purchaser,  in  pursuance  of  which  Hamakar 
executed  and  delivered  a  deed  thereof  to  Garnsey;  that  the 
report  of  said  sale  was  false  and  fraudulent,  and  that  the  pur- 
chaser had  not  then  nor  has  he  since  paid  for  the  land  so  pur- 
chased; that  Hamakar,  in  the  presence  of  certain  persons, 
stated  that  Garnsey  had  not  paid  him  the  amount  of  his  bid ; 
that  the  administrator  has  violated  his  trust,  and  is  wasting 
the  estate,  to  the  probable  loss  of  the  petitioner,  who  prays  that 
he  may  be  removed  and  required  to  pay  into  court  the  money 
so  due  from  Garnsey  to  said  estate.    A  demurrer  to  the  peti- 
tion, on  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  suit,  or  to  entitle  the  petitioner  to  the  relief 
demanded,  having  been  overruled,  an  answer  was  filed  deny- 
ing the  material  averments  of  the  petition,  and  alleging,  in 
substance,  that  Hamakar,  on  October  8,  1895,  accounted  for 
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the  money  received  from  said  sale;  that  the  petitioner  has  a 
claim  for  services  alleged  to  have  been  performed  for  a  former 
administrator  of  said  estate,  the  validity  of  which  is  disputed, 
and  the  controversy  in  respect  thereto  is  pending  in  the  su- 

4 

preme  court.  The  court,  upon  motion,  struck  from  the  answer 
the  following  denials:  "As  to  whether  or  not,  on  or  about 
November  28,  1895,  or  at  any  other  time,  at  any  place,  or  in 
the  presence  of  any  person  or  persons,  said  administrator  ever 
stated  that  said  Garnsey  had  or  had  not  paid  him  the  amount 
of  his  bid  for  said,  or  any,  real  property,  said  administrator 
has  no  knowledge  or  information  sufficient  to  form  a  belief, 
and  therefore  denies  the  same.  Further  answering  said  peti- 
tion, said  administrator  denies  that  petitioner  has  any  interest 
in  said  estate,  or  in  the  proceeds  thereof,  or  the  disposition 
made,  or  to  be  made,  of  the  same."  The  court  also,  upon  mo- 
tion, struck  from  the  answer  the  following  allegation:  "That 
said  petitioner  has  performed  no  service  for  this  administrator, 
or  for  said  estate,  since  the  beginning  of  his  administration 
thereof,  and  that  he  has  no  other  claim  against  said  estate 
than  as  above  stated. ' '  The  allegations  of  the  new  matter  re- 
maining in  the  answer  having  been  denied  in  the  reply,  a  trial 
was  had,  resulting  in  the  relief  prayed  for,  whereupon  Ha- 
makar  appealed  to  the  circuit  court  for  said  county,  which 
affirmed  the  order  of  the.  county  court,  and  from  the  latter 
decree  he  appeals  to  this  court.    . 

1.  It  is  contended  by  appellant's  counsel  that  the  allegation 
in  the  petition  that  the  Estate  of  W.  H.  Mills,  deceased,  is  in- 
debted to  the  petitioner,  etc.,  is  an  averment  of  a  conclusion  of 
law,  that  the  petition  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  suit,  or  to  entitle  the  petitioner  to  the  relief  de- 
manded, and  that,  notwithstanding  an  answer  was  filed  after 
the  demurrer  was  overruled,  the  defect  in  the  petition  was  not 
thereby  waived,  and  may  be  insisted  upon  in  this  court.  The 
statute  prescribing  the  method  of  securing  the  removal  of  an 
executor  or  administrator  provides,  in  effect,  that  any  creditor 
of  the  estate,  or  other  person  interested  therein,  may  apply 
for  the  removal  of  such  representative  who  has  in  any  way 
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been  unfaithful  to  or  neglected  his  trust,  to  the  probable  loss 
of  the  applicant.  Such  application  shall  be  by  petition,  and 
upon  notice  to  the  administrator,  and  if  the  court  find  the 
charge  to  be  true  it  shall  make  an  order  removing  him  and 
revoking  his  letters :  Hill 's  Ann.  Laws,  §  1094.  It  will  be  re- 
membered that  the  petition  calls  attention  to  certain  orders  of 
said  court,  whereby  Knight  claims  the  estate  is  indebted  to  him 
in  the  sum  specified.  It  appears  from  the  transcript  that  the 
decrees  of  the  county  court  referred  to,  when  examined  in  the 
order  in  which  they  were  made,  show  (1)  that  Fred  H.  Mills, 
a  former  administrator,  was  ordered  to  sell  the  real  property 
of  said  estate  to  pay  the  claims  against  it  and  the  expenses 
of  the  administration ;  that  the  petition  upon  which  said  order 
was  based  shows  that  Hamakar's  claim  of  $2,500  had  been 
allowed  by  said  administrator,  who  also  claimed,  on  account 
of  expenses  incurred  in  the  performance  of  his  trust,  the  sum 
of  $1,329  due  Knight,  as  attorney  fees;  (2)  that  the  objections 
of  the  heirs  of  the  decedent,  interposed  to  Knight's  claim, 
were  dismissed;  and  (3)  Knight's  claim,  an  itemized  state- 
ment of  which,  purporting  to  have  been  examined  and  allowed 
December  11,  1891,  by  Mills  as  administrator,  and  filed  Sep- 
tember 3,  1894,  amounting  to  the  sum  of  $1,329,  with  interest 
at  eight  per  cent  from  March  11,  1892,  was  decreed  a  legal 
and  valid  claim  against  said  estate. 

The  rule  is  well  settled  that  a  county  court,  in  determining 
the  sufficiency  of  a  petition  for  the  removal  of  an  adminis- 
trator, should  take  judicial  notice  of  its  records  and  prior  pro- 
ceedings in  the  administration  of  the  estate:  In  re  Bennett 
(D.  C.)  84  Fed.  324;  Pittel  v.  Fidelity  Mut.  Life  Assoc.  86  Fed. 
255  (30  C.  C.  A.  21) ;  State  v.  Bowen,  16  Kan.  475;  Bobinson 
v.  Brown,  82  111.  279;  State  v.  Postlewait,  14  Iowa,  446.  In 
White  v.  Spanieling,  50  Mich.  22  (14  N.  W.  684),  a  case  upon 
which  appellant's  counsel  rely,  it  was  held  that  a  petition  for 
the  removal  of  an  administrator  is  insufficient  if  it  is  not  pre- 
sented by  persons  interested,  or  does  not  allege  sufficient  cause. 
Mr.  Justice  Cooley,  speaking  for  the  court  in  respect  to  two 
applicants  for  an  order  removing  an   administrator,   says: 
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The  other  petitioners  claim  to  be  principal  creditors.  The 
fact  that  they  are  such  is  left  to  stand  upon  their  naked  asser- 
tion, without  specification  or  explanation.  What  are  their 
claims,  and  when  did  they  accrue  f  Neither  the  record  nor  the 
petition  gives  us  any  light  on  that  subject."  In  the  case  at 
bar,  the  petition  avers  that  Knight  is  a  creditor  of  said  estate, 
and  the  record,  of  which  the  county  court  was  bound  to  take 
judicial  notice,  discloses  the  nature  of  his  claim,  when  it  arose, 
what  it  was  for,  and  when  it  was  allowed.  His  claim  for  at- 
torney fees  was  an  expense  incurred  by  a  former  adminis- 
trator in  the  performance  of  his  duties,  presumably  incident 
to  his  trust,  for  the  payment  of  which  his  successor  became 
liable :  Willcox  v.  Smith,  26  Barb.  316,  328 ;  Hoes  v.  HaLsey,  2 
Dem.  Sur.  577 ;  Mygatt  v.  Willcox,  1  Lans.  55 ;  Ferrin  v.  M y- 
rick,  41  N.  Y.  315;  In  re  O'Brien's  Estate  (Sur.)  25  N.  Y. 
Supp.  704. 

2.  It  is  argued  however,  that  Mills,  the  former  administrator, 
never  having  settled  his  accounts  as  the  representative  of  said 
estate,  was  not  entitled  to  be  allowed  any  sum  as  attorney  fees, 
and,  this  being  so,  Knight,  his  attorney,  is  not  a  creditor  of  the 
estate.  The  statute  provides  that  an  executor  or  administrator 
shall  be  allowed,  in  the  settlement  of  his  account,  all  necessary 
expenses  incurred  in  the  settlement  of  the  estate,  including 
reasonable  attorney  fees  in  any  necessary  litigation  or  matter 
requiring  legal  advice  or  counsel:  Hill's  Ann.  Laws,  §  1178. 
The  transcript  shows  that  Fred  H.  Mills  was  removed  as  ad- 
ministrator because  he  was  adversely  interested  in  certain 
property  claimed  to  belong  to  the  estate  [Mills'  Estate,  22  Or. 
210  (29  Pac.  443)],  but  it  fails  to  show  that  he  ever  made  a 
final  settlement  with  the  county  court  in  relation  to  his  trust. 
He  made  several  reports,  however,  purporting  to  show  the 
condition  of  the  estate,  and  the  question  to  be  considered  is 
whether  his  failure  to  make  a  final  settlement  prevents  the 
court  from  allowing  reasonable  attorney  fees  incurred  while 
he  was  discharging  his  trust.  The  statute  does  not  limit  the 
authorization  of  such  fees  to  the  final  settlement  of  the  ac- 
counts of  an  administrator  or  executor,  so  as  to  preclude  an 
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allowance  therefor  prior  to  such  settlement,  and  the  county 
court,  being  a  court  of  general  and  superior  jurisdiction  in 
probate  matters  [Tustin  v.  Oaunt,  4  Or.  305 ;  Farley  v.  Parker, 
6  Or.  105  (25  Am.  Rep.  504) ;  Monastes  v.  Catlin,  6  Or.  119; 
Adams  v.  Petrain,  11  Or.  304  (3  Pac.  163) ;  Steele  v.  Holladay, 
20  Or.  70  (25  Pac.  69,  10  L.  R.  A.  670)],  we  think  may  allow 
an  attorney  fee,  even  if  no  final  report  be  filed. 

3.  It  is  possible  that  Knight,  as  a  creditor  of  Mills,  the 
former  administrator,  was  not  a  creditor  of  the  estate  in  the 
strict  sense  of  the  term  {Carroll  v.  Huie,  21  La.  Ann.  561), 
but  he  had  such  a  claim  against  the  administrator  personally 
as  might,  upon  the  approval  of  the  county  court  at  the  final 
settlement  of  the  estate,  become  a  valid  charge  against  it,  so 
as  to  give  him  an  interest  therein ;  and,  this  being  so,  the  statute 
adverted  to  (Hill's  Ann.  Laws,  §  1094)  made  him  a  competent 
petitioner  for  the  removal  of  the  administrator.  The  peti- 
tioner alleged  that  the  estate  was  indebted  to  him,  thereby  im- 
pliedly averring  that  he  was  a  creditor  of  it ;  but  as  the  facts 
constituting  his  right  as  such  are  set  out  in  the  petition,  from 
which  it-  appears  that  he  is  interested  in  the  estate,  he  is  en- 
titled to  the  relief  warranted  by  the  facts  alleged,  notwith- 
standing the  averment  of  indebtedness  is  the  statement  of  a 
mere  legal  conclusion:  16  Ency.  PI.  &  Pr.  794.  While  the 
claim  of  an  attorney  for  services  rendered  to  an  executor  or 
administrator  is  originally  against  the  representative  of  the 
estate,  when  examined,  approved,  and  allowed  by  the  county 
court,  it  becomes  a  claim  against  the  estate ;  but,  having  been 
made  without  notice  to  the  creditors,  and  upon  an  ex  parte 
application  therefor,  the  order  making  the  allowance  is  inter- 
locutory, and  upon  objection  thereto  may  be  subsequently 
modified  or  set  aside  by  the  court  upon  the  final  settlement  of 
the  estate,  or,  upon  its  refusal  to  do  so,  by  the  circuit  or  su- 
preme court  upon  appeal:  Osburn's  Estate,  36  Or.  8  (58  Pac. 
521) ;  Hollis  v.  Caughman,  22  Ala.  478.  Knight's  claim  was 
examined  and  allowed  December  11,  1891,  by  Mills  as  admin- 
istrator, who  was  authorized  to  employ  an  attorney  when 
necessary,  and  under  the  statute  had  power  to  bind  the  estate 
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to  pay  for  his  services  such  a  sum  as  they  were  reasonably 
worth:  Hill's  Ann.  Laws,  §  1178;  McCullough's  Estate,  31 
Or.  86  (49  Pac.  886).  It  was  filed  in  the  county  court  prior 
to  the  act  of  February  25, 1895,  amending  Section  1170, Bill's 
Ann.  Laws  (Laws  1895,  p.  89),  requiring  the  executor  or  ad- 
ministrator of  an  estate  to  render  an  account  in  April  and 
October  of  each  year,  so  that  if  notice  to  interested  parties  can 
be  implied  from  the  allowance  of  an  item  of  expense  incurred 
in  the  management  or  settlement  of  an  estate,  from  the  filing 
of  the  account  at  the  times  prescribed,  such  notice  cannot  be 
invoked  in  this  case,  and  hence  the  allowance  of  the  claim  by 
the  administrator  does  not  make  out  a  prima  facie  case  in 
favor  of  its  validity,  if  objected  to  on  final  accounting,  but  the 
claimant  must  substantiate  the  reasonableness  of  the  several 
charges  by  proof  thereof:  Chambers'  Estate,  38  Or.  131  (62 
Pac.  1013).  It  may  be,  however,  that  the  order  of  the  county 
court  establishing  the  validity  of  Knight's  claim  is  binding 
upon  all  parties  in  interest;  but  to  have  this  effect  the  record 
must  show  that  notice  of  the  time  appointed  for  the  hearing 
thereof  was  given,  or  that  said  parties  were  present  at  the 
settlement :  Hollis  v.  Caughman,  22  Ala.  478.  What  has  been 
said  in  respect  to  this  claim  is  not  intended  in  any  manner  to 
impugn  its  validity,  but  to  show  that,  if  it  has  been  allowed 
in  the  manner  prescribed  by  law,  he  is  a  creditor  of  the  estate ; 
if  not,  he  has  a  claim  against  it  which  makes  him  interested 
therein,  so  that  in  either  event  he  is  a  proper  person  to  petition 
for  the  removal  of  the  administrator. 

4.  An  attorney  who  is  retained  by  an  executor  or  admin- 
istrator in  any  litigation  necessary  to  the  decedent's  estate,  or 
whose  advice  or  counsel  is  requisite  to  enable  such  representa- 
tive properly  to  discharge  his  duty  in  the  performance  of  his 
trust,  has  a  valid  claim  against  the  person  by  whom  he  is  em- 
ployed; but  the  executor  or  administrator,  being  a  trustee 
and  agent  of  the  estate,  the  attorney  has  also  a  valid  claim 
against  it  for  his  reasonable  fees.  If  the  representative  thereof 
were  authorized  to  employ  him,  and  the  contract  of  employ- 
ment be  valid  when  made,  and  the  services  actually  rendered 
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and  necessary  to  the  estate,  it,  as  the  principal,  is  liable  to  him 
for  the  payment  of  such  fees,  regardless  of  whether  the  exec- 
utor or  administrator,  as  its  agent  or  otherwise,  performs  his 
duty. 

5.  It  is  contended  that  the  petition  does  not  state  facts  suffi- 
cient to  support  the  order  removing  Hamakar  as  administrator, 
and  hence  that  the  court  erred  in  making  it.  Mr.  Schouler,  in 
his  work  on  Executors  and  Administrators  (Section  157),  in 
discussing  this  subject,  says:  "As  a  general  rule,  where  the 
probate  court  has  once  regularly  conferred  the  appointment, 
it  cannot  remove  the  incumbent  afterwards  except  for  causes 
defined  in  the  statute.' '  The  statute  provides,  in  effect,  that 
whenever  it  appears  probable  to  the  court  or  judge  that  an 
executor  or  administrator  has  become  of  unsound  mind,  or  been 
convicted  of  any  felony,  or  a  misdemeanor  involving  moral 
turpitude,  or  who  has  in  any  way  been  unfaithful  to  or 
neglected  his  trust,  to  the  probable  loss  of  any  heir,  legatee, 
devisee,  creditor,  or  other  person  interested  in  the  estate,  it 
shall  be  the  duty  of  such  court  or  judge  to  cite  such  executor 
or  administrator  to  appear  and  show  cause  why  he  should  not 
be  removed,  and,  if  he  fail  to  appear  or  to  show  sufficient 
cause,  an  order  shall  be  made  removing  him  and  revoking  his 
letters:  Hill's  Ann.  Laws,  §§  1094,  1100.  The  petition  avers, 
in  substance,  that  Hamakar,  having  been  authorized  to  sell  the 
real  property  belonging  to  said  estate  for  cash,  made  a  sale 
thereof  under  the  power  conferred,  and  falsely  reported  that 
he  had  received  from  Garnsey  the  cash  therefor,  and  that 
the  county  court,  relying  thereon,  confirmed  the  sale,  in  pursu- 
ance of  which  Hamakar  executed  and  delivered  a  deed  of  the 
premises  to  the  purchaser.  We  think  the  petition  specifically 
stated  facts  which,  if  true,  conclusively  showed  that  the  ad- 
ministrator had  neglected  his  trust,  within  the  cause  defined 
by  the  statute. 

6.  It  is  contended  that  error  was  committed  in  striking  from 
the  answer  certain  denials  and  the  allegations  of  new  matter. 
It  will  be  remembered  that  the  petition  stated  that  Hamakar 
in  the  presence  of  certain  persons,  declared  that  Garnsey  had 
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not  paid  him  the  purchase  price  of  the  real  property  so  sold. 
This  was  not  a  statement  of  any  material  fact  constituting  a 
cause  for  the  administrator 's  dismissal,  but  was  an  attempt  to 
plead  evidence,  and  ought  to  have  been  stricken  out  on  motion. 
Instead  of  doing  so,  Hamakar  answered,  denying  the  state- 
ment upon  information  and  belief.  This  he  was  not  permitted 
to  do,  for  if  the  facts  averred  in  the  declaration  are  presump- 
tively within  the  defendant's  knowledge  a  denial  on  informa- 
tion and  belief  is  insufficient :  1  Ency.  PL  &  Pr.  811 ;  Hanna 
v.  Barker,  6  Colo.  303 ;  Humphreys  v.  McCall,  9  Cal.  59  (70 
Am.  Dec.  621) ;  San  Francisco  Gas  Co.  v.  City  of  San  Fran- 
cisco, 9  Cal.  453.  Thus,  if  it  is  averred  that  acts  are  done  in 
his  presence,  a  denial  of  the  character  averred  is  not  suffi- 
cient :  Edwards  v.  Lent,  8  How.  Prac.  28.  No  error  was  com- 
mitted in  striking  out  this  denial. 

7.  The   answer  denied  that  said  estate  was  indebted  to 
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Knight  in  the  sum  of  $1,329,  or  in  any  sum ;  and  as  his  petition 
for  the  removal  of  the  administrator  was  based  upon  his  claim 
as  a  creditor  of  the  estate,  the  denial  to  the  effect  that  Knight 
has  any  interest  in  said  estate,  or  in  the  proceeds  thereof,  or 
the  disposition  made  or  to  be  made  of  the  same,  is  not  respon- 
sive to  any  averment  of  the  petition,  and  being  a  repetition  of 
a  preceding  denial  no  error  was  committed  in  striking  it  out. 

8.  The  averment  of  new  matter  in  the  answer  to  the  effect 
that  Knight  had  performed  no  service  for  the  estate  or  for 
Hamakar  since  he  was  appointed  administrator  thereof,  and 
that  the  petitioner  has  no  claim  against  said  estate,  except  as 
above  stated,  is  immaterial,  for  it  appears  from  the  petition 
that  Hamakar  was  appointed  administrator  in  September, 
1894,  while  Knight's  claim  for  attorney  fees  matured  March 
11,  1892 ;  and  as  no  issue  existed  in  respect  to  this  averment, 
no  error  was  committed  in  striking  it  out. 

9.  It  is  maintained  that  the  evidence  fails  to  show  that  said 
estate  was  indebted  to  Knight.  We  think  the  following  find- 
ing of  the  county  court,  made  July  12,  1892,  viz.,  "that  said 
claim  of  N.  B.  Knight  for  services  and  expenses  as  attorney 

40  OB.- 28. 
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in  said  estate,  amounting  to  $1,329,  together  with  interest 
thereon  at  the  rate  of  eight  per  cent  per  annum  from  March 
11,  1892,  is  a  legal  and  valid  claim  against  said  estate  for  ex- 
penses of  administration,"— clearly  establishes  a  claim  against 
said  estate,  and  that  until  the  order  based  thereon  is  set  aside, 
modified,  or  reversed,  the  estate  was  indebted  to  Knight  in  the 
sum  so  specified. 

Considering  the  case  upon  the  merits,  the  transcript  shows 
that  Fred  H.  Mills,  the  former  administrator,  not  having  sold 
any  of  the  real  property  of  said  estate  under  the  authority 
delegated  March  11,  1892,  the  county  court,  January  8.  1895, 
in  pursuance  of  Hamakar's  petition  therefor,  ordered  him  to 
sell  said  property  at  public  auction  for  cash,  payable  in  lawful 
money  of  the  United  States  upon  the  confirmation  of  the  sale. 
Hamakar's  report  was  filed  on  May  4,  1895,  and  shows  that 
on  that  day,  in  pursuance  of  the  order  of  said  court,  he  sold 
at  public  auction  certain  real  property  of  said  estate  to  Garn- 
sey  for  the  sum  of  $3,440,  upon  the  terms  prescribed,  receiving 
therefor,  at  the  time  of  sale,  20  per  cent,  of  the  purchase 
price,  the  remainder  to  be  paid  upon  the  confirmation  of  the 
sale.  No  objection  to  said  report  having  been  made,  the  court, 
on  May  7, 1895,  ordered  the  sale  confirmed,  and  directed  Ham- 
akar  to  execute  and  deliver  a  deed  conveying  said  real  prop- 
erty to  the  purchaser  upon  his  payment  of  the  full  purchase 
price.  It  is  alleged  in  the  petition,  and  not  denied  in  the 
answer,  that  Hamakar  on  June  18,  1895,  executed  and  deliv- 
ered to  Garnsey  a  deed  to  said  real  property,  which  deed  is 
recorded  in  book  No.  9,  records  of  deeds  of  said  county,  at 
page  393,  et  seq.  The  answer  admits,  "that  said  L.  T.  Garnsey 
had  not,  at  the  time  of  reporting  said  sale,  paid  the  full  amount 
of  his  said  bid,  but  denies  that  any  part  of  said  bid  remained 
unpaid  at  the  date  of  the  commencement  of  this  proceeding,' * 
which  was  begun  March  25,  1896,  by  filing  the  petition.  When 
it  is  remembered  that  20  per  cent,  of  the  purchase  price  was 
paid  at  the  time  of  the  sale,  and  that  the  deed  was  delivered 
June  18,  1895,  at  which  time  the  remainder  was  payable,  the 
denial  that  any  part,  of  said  bid  remained  unpaid  March  25, 
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1896,  would  seem  to  be  an  admission  that  Garnsey  did  not  pay 
the  remainder  of  his  bid  upon  receiving  the  deed.  John  F. 
Miller,  a  witness  for  the  petitioner,  testified  that  Hamakar,  at 
Klamath  Falls,  in  said  county,  on  November  28,  1895,  stated 
in  his  presence,  and  in  the  presence  of  others,  that  he  was 
going  to  San  Francisco,  and  upon  his  return  would  pay  the 
money,  which  was  in  his  hands  on  account  of  the  sale  of  said 
property,  to  the  parties  to  whom  it  was  due.  The  petitioner, 
as  a  witness  in  his  own  behalf,  testified  that,  on  the  occasion 
referred  to  by  Miller,  Hamakar  said  in  their  presence,  refer- 
ring to  the  money  due  from  Garnsey  on  his  purchase  of  said 
property,  that  when  he  went  below,  meaning  to  San  Francisco, 
California,  he  would  make  them  agree  to  pay  this  money 
over,  and  that  upon  his  return  he,  in  answer  to  the  inquiry, 
Why  didn't  you  have  Garnsey  pay  that  money  in*"  said, 
No,  they  wouldn't  pay  it  over,"— and  he  did  not  believe  they 
had  any  money  to  pay  over;  that,  Hamakar  having  gone  to 
San  Francisco,  Knight  sent  him  a  telegraphic  message  Febru- 
ary 3,  1896,  requesting  him  to  deposit  with  a  firm  in  that  city 
$600  on  account  of  the  attorney  fee  claimed  by  him,  and  on 
the  same  day  received  from  him  a  message  as  follows :  '  *  Can- 
not; no  money  here  yet."  John  S.  Orr,  a  witness  for  peti- 
tioner, testified  that  about  March  6,  1896,  Hamakar  in  answer 
to  the  question  whether  Garnsey  had  paid  him  the  money  due 
on  account  of  the  purchase  of  said  land,  said  "No."  Hamakar 
was  present  at  the  trial,  but  did  not  become  a  witness  in  his 
own  behalf  so  as  to  deny  the  declarations  so  imputed  to  him  in 
respect  to  his  failure  to  collect  the  money  due  from  Garnsey. 
In  our  opinion  he  neglected  his  trust  by  failing  to  comply  with 
the  order  of  the  county  court,  in  delivering  the  deed  to  Garnsey 
without  having  received  the  remainder  of  the  purchase  price, 
and,  this  being  so,  the  decree  of  the  circuit  court  from  which 
this  appeal  was  taken  is  affirmed.  Affirmed. 
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Decided  10  March ;  rehearing  denied  7  April,  1902. 
JOHNSON   v.  PORTLAND  STONE  COMPANY. 

[67  Pac  1013,  68  Pac.  425.] 

Duty  of  Master  to  Servant — Delegation  op  Duty. 

1.  It  is  the  duty  of  a  master  to  exercise  reasonable  care  to  provide  his  serv- 
ants with  reasonably  safe  places  to  work,  with  reasonably  competent  fellow- 
workmen,  and,  in  proper  cases,  to  make  needful  rules  for  the  safe  conduct 
of  the  business ;  and  the  master  cannot  exempt  himself  from  liability  for  non- 
observance  of  these  duties  by  delegating  them  to  any  servant  or  employee: 
Mast  v.  Kern,  34  Or.  at  p.  251,  approved. 

Who  arb  Fellow- Servants. 

2.  Persons  who  work  together  in  a  quarry  drilling  holes  for  blasts  and  load- 
ing them  with  powder  are  fellow-servants,  though  one  takes  the  lead  and 
gives  directions,  so  that  his  negligence  is  a  risk  assumed  by  the  others : 
Anderson  v.  Bennett,  16  Or.  515,  distinguished. 

Assuming  Risk  of  Careless  Fellow-Servant. 

3.  A  servant  who  continues  to  work  with  a  careless  or  incompetent  fellow- 
servant,  knowing  him  to  be  so,  and  without  complaint  cannot  be  heard  to  say 
the  master  was  negligent  in  keeping  him,  for  he  assumed  the  chance  of  injury 
resulting  from  such  servant's  carelessness. 

Promulgation  of  Rules. 

4.  A  master  is  not  negligent  in  falling  to  adopt  and  enforce  rules  for  the 
conduct  of  his  business,  or  a  particular  department  of  it,  unless  reasonable 
care  should  have  foreseen  the  necessity  for  them ;  thus,  there  is  nothing  in 
the  business  of  drilling  out  the  tamping  from  a  hole  loaded  for  a  blast  which 
has  failed  to  explode,  that  calls  for  the  promulgation  of  rules  by  the  master, 
the  selection  of  means  therefore  being  a  detail  depending  on  the  judgment  of 
the  workmen. 

From  Multnomah:    Alfred  F.  Sears,  Jr.,  Judge. 

Action  by  C.  0.  Johnson  against  the  Portland  Granite  & 
Stone  Co.  to  recover  damages  for  a  personal  injury.  There 
was  a  judgment  for  plaintiff,  from  which  defendant  appeals. 

Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  Ralph  W.  Wilbur. 

For  respondent  there  was  a  brief  over  the  name  of  Cake  & 
Cake,  with  an  oral  argument  by  Mr.  Harry  M.  Cake. 
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Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  an  action  to  recover  damages  for  personal  injuries 
alleged  to  have  been  received  by  the  plaintiff  through  the  negli- 
gence of  the  defendant.  In  1899  the  defendant  owned  and 
operated  a  stone  quarry  in  Whitman  County,  Washington. 
For  some  months  prior  to  August  of  that  year  the  plaintiff 
had  been  working  in  the  quarry  with  other  employes  under 
the  charge  of  a  superintendent  or  manager,  excavating  and 
removing  rock  by  blasting.  Among  the  workmen  was  one 
Nelson,  who  acted  as  powder  man,  and  whose  business  was  to 
load  and  discharge  holes  drilled  by  himself  and  other  em- 
ployes. The  plaintiff  was  a  common  laborer,  and  his  particu- 
lar work  was  drilling  holes  at  such  places  as  might  be  desig- 
nated by  the  foreman  in  charge  of  the  work,  and  assisting 
Nelson,  the  powder  man,  by  carrying  sand,  powder,  and  other 
supplies  as  requested  by  him.  About  the  time  the  plaintiff 
commenced  work  he  was  directed  by  the  foreman  to  work  with 
Nelson,  and  as  this  order  was  never  countermanded  he  con- 
tinued to  so  work  until  disabled  by  the  accident;  he,  Nelson, 
and  a  workman  named  Krahtsch  working  together  in  a  kind 
of  "gang"  at  drilling  when  there  were  no  holes  to  load,  and 
the  plaintiff  and  Krahtsch  assisting  Nelson  when  he  was 
using  powder.  Nelson  had  no  control  over  either  Johnson  or 
Krahtsch,  except  when  they  were  helping  him  in  loading  the 
holes,  and  then  only  to  direct  them  what  to  do.  On  the  after- 
noon of  July  31  an  attempt  was  made  by  Nelson  to  fire  two 
blasts,  but  for  some  reason  one  of  them  did  not  explode,  and 
on  the  next  morning,  while  he,  Johnson,  and  Krahtsch  were 
attempting  to  remove  the  tamping  from  the  missed  hole,  the 
drill  came  in  contact  with  the  charge,  and  exploded  it,  severely 
injuring  plaintiff. 

The  plaintiff's  version  of  what  occurred  and  how  the  acci- 
dent happened  is  substantially  as  follows :  "  When  I  went  out 
to  the  quarry  from  the  bunk  house,  Mr.  Nelson  met  Krahtsch 
and  myself  at  the  blacksmith  shop,  and  handed  us  a  gunny 
sack  apiece,  and  told  us  to  go  down  to  the  river  and  get  some 
sand  and  bring  it  up  to  the  quarry,  saying  that  he  was  goiag 
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to  reload  the  hole  which  he  shot  off  the  night  before.  When 
we  got  to  the  quarry  Nelson  was  there,  and  had  an  iron  spoon 
in  his  hand  scratching  out  the  dirt  from  the  hole  that  the 
tamping  was  in.  From  the  dirt  lying  around  and  the  appear- 
ances, I  thought  it  had  gone  off.  I  said  to  Mr.  Nelson  when  I 
came  up,  'It  did  not  blow  all  the  tamping  outt'  and  he  said, 
'  No,  we  will  drill  it  out ; '  and  I  said, '  It  is  all  right  then,  is  it  1 ' 
and  he  said,  'Yes;  it  is  all  right.'  Krahtsch  and  I  then  com: 
menced  to  drill  out  the  tamping.  As  the  drill  was  too  short, 
Krahtsch  went  to  get  another,  and  while  he  was  away  Nelson 
took  hold  of  the  drill,  and  while  he  and  I  were  turning  it  in 
the  hole  the  charge  exploded.  Nelson  ordered  us  to  drill  out 
the  tamping.  I  did  not  see  any  tamping  in  the  other  hole.  It 
showed  plainly  that  it  had  been  a  complete  explosion.  I  did 
not  fear  that  there  was  a  load  in  the  hole,  for  Nelson  said  that 
it  was  all  right,  and  I  thought  he  knew  it  had  gone  off.  I  de- 
pended upon  him,  and  never  objected  to  assisting  him  to  take 
the  tamping  out  of  the  holes.  I  have  known  Nelson  since  1895. 
Worked  in  quarries  with  him.  He  is  what  is  regarded  as  a 
fast  workman.  When  I  went  to  work  in  the  granite  quarry, 
the  foreman  told  me  to  go  and  work  with  Nelson,  and  from 
that  time  on  he  always  called  me  when  he  needed  help.  I  made 
no  objection  to  working  with  him,  and  had  an  opportunity 
to  see  and  know  how  he  did  his  work."  The  testimony  of 
Krahtsch,  the  only  other  witness  present  at  the  time  of  the 
accident,  is  substantially  as  follows :  "I  have  had  three  or 
four  months'  experience  as  a  powder  man.  I  began  work  at 
Granite  Point  in  April,  1899,  and  worked  until  the  twelfth  of 
December  the  same  year.  Nelson  was  powder  man  during  the 
time.  I  worked  in  the  same  gang  as  Johnson  and  Nelson.  We 
drilled  together  on  the  morning  of  the  thirty-first  of  July. 
On  the  morning  of  August  1,  at  half  past  three,  we  went  to 
work,  and  Nelson  said  to  Johnson  and  myself,  'Go  down  to 
the  river,  and  get  a  sack  of  sand  apiece,  and  bring  it  up  to  the 
top  of  the  hill,  and  I'll  go  to  the  powder  house  and  get  the 
powder  ready.  We  are  going  to  drill  the  tamping  out  of  this 
hole,  and  blow  the  stone  over. '    The  blast  that  was  put  in  on 
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the  evening  of  July  31  was  to  turn  the  stone  over  or  crack 
it,  in  the  first  place,  which  is  called  a  spring  shot.    Nelson 
said,  'I  will  go  and  get  the  powder  ready.    We  are  going  to 
drill  the  tamping  out  of  this  hole  again,  and  throw  the  stone 
over. '    When  I  got  up  to  the  hole  Johnson  was  already  there, 
and  Nelson  was  scraping  the  tamping  out  with  a  spoon,  and 
throwing  it  around  the  hole.    After  the  hole  is  deep  enough 
to  hold  water,  the  custom  is  to  put  in  the  drill,  and  commence 
drilling,  and  take  the  swab  stick  and  swab  it  out.    When  we 
came  up  I  cannot  remember  anything  particular  that  was  said, 
only  that  Johnson  said,  'Is  the  hole  all  right V  and  Nelson 
said,  'Yes;  the  hole  is  all  right.'    We  then  put  Some  water  in, 
and  Johnson  and  Nelson  commenced  to  drill.     After  he  put 
the  water  in  again,  I  said  to  Nelson,  '  Give  me  the  drill ;  you 
do  your  powder  work  or  your  other  work,  and  Johnson  and  I 
will  do  the  drilling. '  In  some  quarries  it  is  the  custom  for 
persons  assisting  the  powder  man  to  rely  upon  him  for  his 
safety;  in  others,  not.     In  some  the  powder  man  works  by 
himself,  and  in  others  he  has  assistants  or  helpers.     In  the 
granite  quarry  Nelson  had  a  gang.    Johnson  and  myself  were 
his  gang.     Of  course,  when  Nelson  said  to  go  to  work  we 
had  to  do  it,  as  Nelson  was  to  know  what  was  going  on. 
He  was  required  to  be  sure  that  the  hole  was  all  right  to 
drill  out.    It  was  his  business  to  know.    Johnson  had  nothing 
to  do  with  it,  but  had  to  take  what  Nelson  said.     When  a 
driller  is  assisting  a  powder  man,  and  is  told  by  the  powder 
man  to  do  something,  he  has  to  do  whatever  he  is  told. 
I  can't  remember  who  sent  me  to  work  with  Nelson,— whether 
it  was  Cole  or  the  foreman.    There  was  nothing  about  the  con- 
diton  of  the  hole  that  made  me  afraid  to  drill  it  out.     The 
regular  way  of  taking  tamping  out  of  an  unexploded  hole  is 
with  a  spoon  to  begin  with,  and  then  they  usually  use  a  drill 
for  the  sand  and  stuff  before  they  use  a  mud  stick.    I  never 
objected  to  working  with  Nelson.    If  I  had,  I  guess  I  would 
have  been  discharged.    Water  is  put  in  the  holes  to  keep  the 
drill  from  striking  fire.    We  were  not  preparing  for  a  sand 
blast,  but  wanted  to  load  the  hole  again  to  refire  it."    There 
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was  also  evidence  tending  to  show  that  Nelson  was  known 
among  the  workmen  as  a  fast  workman,  and  in  his  haste  was 
sometimes  careless,  and  did  not  exercise  proper  caution  in 
handling  powder.  Upon  these  facts,  the  question  is  whether 
the  defendant  is  liable  for  the  injury  received  by  plaintiff. 

The  grounds  of  recovery  alleged  in  the  complaint  are:  (1) 
That  plaintiff  was  not  provided  a  safe  place  in  which  to  work, 
because  of  the  negligence  of  Nelson  in  ordering  and  permitting 
him  to  use  a  steel  drill  to  remove  the  tamping  from  a  missed 
hole;  (2)  that  Nelson,  the  powder  man,  was  incompetent,  and 
the  defendant  was  negligent  in  retaining  him  in  its  service 
after  knowledge  of  such  incompetency;  and  (3)  that  defend- 
ant was  negligent  in  not  promulgating  rules  and  regulations 
by  the  observance  of  which  the  plaintiff  could  have  avoided 
the  danger. 

1.  It  is  the  duty  of  the  master  to  exercise  due  care  to  pro- 
vide his  servant  a  reasonably  safe  place  in  which  to  work, 
reasonably  competent  fellow-workmen,  and,  when  the  exigen- 
cies of  the  business  require,  to  make  needful  rules  and  regula- 
tions for  the  safe  conduct  of  the  business,  and  he  cannot  ex- 
empt himself  from  liability  by  delegating  these  duties  to  any 
servant  or  employe,  whatever  his  rank.  This  doctrine  has  been 
so  often  announced  by  this  court  that  it  is  needless  to  cite 
authorities  in  its  support.  But  when  the  master  has  provided 
for  the  servant  a  reasonably  safe  place  in  which  to  work  he  is 
not  responsible  because  it  is  afterwards  made  dangerous  by 
the  carelessness  or  negligence  of  a  coservant  or  employe,  while 
in  the  discharge  of  duties  pertaining  to  a  mere  operative,  even 
though  he  be  the  superintendent  or  foreman  in  charge  of  the 
work :  Mast  v.  Kern,  34  Or.  247  (54  Pac.  950,  5  Am.  Neg.  Rep. 
88,  226,  75  Am.  St.  Rep.  580),  and  notes. 

2.  This  is  the  principle  by  which,  in  our  opinion,  this  branch 
of  the  case  must  be  determined.  The  place  where  the  plaintiff 
was  injured  was  not  made  unsafe  or  dangerous  through  any 
fault  or  negligence  of  the  defendant,  nor  any  one  representing 
it,  in  the  discharge  of  any  duties  which  it  owed  to  its  servants. 
If  there  was  negligence  at  all,  it  was  in  the  plaintiff  and  his 
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associates  failing  to  properly  and  safely  carry  out  the  details 
of  the  work,  and  not  in  the  master's  failure  to  provide  a  rea- 
sonably safe  place  to  do  the  work.  The  removing  of  the 
tamping  and  reloading  the  missed  hole  was  incident  to  the 
work  in  which  Nelson  and  plaintiff  were  engaged,  and  was  a 
part  of  their  duties.  In  its  performance  they  were,  as  to  such 
work,  fellow-servants,  and  the  negligence  of  either  was  not 
chargeable  upon  the  common  master.  They  were,  at  the  time 
of  the  accident,  co-operating  in  the  performance  of  the  same 
business,  working  side  by  side,  and  the  fact  that  Nelson  took 
the  lead  or  gave  directions  as  to  the  work,  did  not  make  him 
any  the  less  a  fellow-servant  of  the  plaintiff.  His  negligence 
in  this  regard  was  one  of  the  risks  of  the  employment  which 
the  plaintiff  assumed :  Kean  v.  Detroit  C.  &  B.  Rolling  Mills, 
66  Mich.  277  (33  N.  W.  395,  11  Am.  St.  Rep.  492) ;  Richmond 
Locomotive  Works  v.  Ford,  94  Va.  627  (27  S.  E.  509) ;  Kenney 
v.  Shaw,  133  Mass.  501.  The  last  case  cited  is  in  its  facts  very 
much  on  all  fours  with  the  one  under  consideration,  and, 
having  been  decided  before  the  passage  of  the  employers'  lia- 
bility act  by  the  State  of  Massachusetts,  the  principle  therein 
announced  would  seem  to  be  controlling  here.  In  Anderson  v. 
Bennett,  16  Or.  515  (19  Pac.  765,  8  Am.  St.  Rep.  311),  which 
seems  to  be  relied  upon  by  the  plaintiff,  the  injury  occurred 
through  the  negligence  of  one  who  was  charged  with  the  per- 
formance of  a  duty  which  the  master  himself  was  required 
under  the  law  to  perform,  and  who  was  therefore  a  vice  prin- 
cipal ;  while  here  the  offending  servant  was  a  mere  coemploye 
with  the  plaintiff,  working  with  him  at  the  time  of  the  acci- 
dent in  a  common  service,  and  for  whose  negligence  while  so 
engaged  the  master  is  not  responsible. 

3.  A  contention  is  made  that  Nelson  was  incompetent,  and 
that  the  defendant  was  guilty  of  negligence  in  retaining  him 
in  its  service  after  knowledge  of  that  fact.  The  testimony  on 
this  point  tends  to  show  that  Nelson  was  a  "fast  workman,' ' 
and  in  his  haste  was  sometimes  not  as  careful  as  some  of  the 
witnesses  thought  he  ought  to  have  been,  but  if  this  constituted 
carelessness  or  incompetency  the  plaintiff  cannot  complain, 
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because  the  evidence  shows  that  he  had  been  acquainted  with 
Nelson  for  some  time,  had  worked  with  him  in  quarries,  and 
was  entirely  familiar  with  the  manner  in  which  he  did  his 
work,  notwithstanding  which  he  chose  to  continue  in  the  serv- 
ice with  him  without  objection.  It  is  a  familiar  principle  that 
if  a  servant  continues  to  work  with  a  careless  or  incompetent 
person  after  knowledge  of  that  fact,  making  no  complaint  and 
not  calling  the  attention  of  the  master  to  the  fact  of  such  in- 
competency, he  cannot  maintain  an  action  against  his  em- 
ployer for  an  injury  received  through  the  carelessness  of  such 
servant:  Frazier  v.  Pennsylvania.  R.  Co.  38  Pa.  104  (80  Am. 
Dec.  467),  and  authorities  cited;  Hatt  v.  Nay,  144  Mass.  186 
(10  N.  E.  807) ;  McKinney,  Fel.  Serv.  §  88. 

4.  It  is  also  claimed  that  the  defendant  was  negligent  in  not 
promulgating  rules  by  the  observance  of  which  the  accident 
could  have  been  avoided.  There  was  nothing  in  the  nature  of 
the  business  in  which  the  plaintiff  was  engaged  at  the  time  of 
the  injury  which  made  it  necessary  for  the  defendant  to  make 
and  publish  rules.  The  mere  failure  to  adopt  rules  is  not  proof 
of  negligence,  unless  it  appears  that  the  master,  in  the  exercise 
of  reasonable  care,  should  have  foreseen  and  anticipated  the 
necessity  for  such  precaution.  It  is  not  suggested  in  this  case 
what  particular  rules  could  have  been  adopted  that  would  have 
been  likely  to  prevent  the  accident.  Whether  a  steel  or  iron 
drill  or  some  other  means  should  have  been  used  to  remove 
the  tamping  from  the  missed  hole  was  a  mere  detail  of  the 
work,  depending  upon  the  judgment  of  the  workmen,  and  not 
a  matter  for  the  defendant  to  regulate  by  rules:  Wagner  v. 
Portland,  40  Or.  389  (67  Pac.  300). 

Under  the  facts  in  this  case,  and  the  law  applicable  thereto, 
in  our  opinion  there  is  no  alternative  but  to  reverse  the  judg- 
ment; and  it  is  so  ordered.  Reversed. 
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Decided  7  April,  1902. 

On  Motion  fob  Rehearing. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

Where,  as  in  Laning  v.  New  York  Cent  R.  Co.  49  N.  T.  521 
(10  Am.  Rep.  417),  relied  upon  by  the  defendant,  there  is  evi- 
dence tending  to  show  that  the  servant  had  a  reasonable  excuse 
for  remaining  in  the  employment  of  the  master,  notwithstand- 
ing his  knowledge  of  the  incompetency  of  a  fellow-servant,  it 
is  a  question  for  the  jury  as  to  whether  he  was  guilty  of  con- 
tributory negligence  in  so  doing.  In  this  case,  however,  there 
is  no  such  evidence.  No  testimony  whatever  was  given  by  the 
defendant,  and  that  of  the  plaintiff  shows  that  he  had  been 
acquainted  with  Nelson  for  several  years  prior  to  the  accident, 
had  worked  with  him  not  only  in  the  quarry  of  the  defendant 
company,  but  in  quarries  belonging  to  other  parties,  was  fa- 
miliar with  the  manner  in  which  he  did  his  work,  and  must 
necessarily  have  known  of  his  incompetency,  if  he  was  in  fact 
incompetent,  notwithstanding  which  he  continued  to  work 
with  him  without  complaint.  Under  such  circumstances,  the 
question  of  defendant's  liability  to  the  plaintiff  for  an  injury 
sustained  in  consequence  of  Nelson's  incompetency  is  a  ques- 
tion of  law,  and  not  of  fact.  There  was  no  case  for  the  jury, 
and  the  plaintiff  was  not  entitled  to  have  it  submitted  to  them : 
12  Am.  &  Eng.  Ency.  Law  (2  ed.),  920. 

The  petition  for  rehearing  is  therefore  denied. 

Rehearing  Denied. 
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Argued  3  December,  1901 ;  decided  6  January,  1902. 
RUTENIC  v.  HAMAKAR. 

[67  Pac.  192.] 

Pleading  Judgment  of  County  Court  in  Pbobatb. 

1.  County  courts  being  of  general  and  superior  jurisdiction  in  probate  mat- 
ters, it  will  be  presumed  that  they  had  jurisdiction  In  given  probate  cases, 
and  therefore  their  orders  therein,  when  relied  on,  may  be  pleaded  in  general 
terms  as  having  been  made  and  entered,  under  Hill's  Ann.  Laws,  f  86. 

CONSTBUCTION  OF  COMPLAINT  ON   ADMINISTRATOB'S   BOND. 

2.  A  complaint  in  an  action  on  an  administrator's  bond  averring  a  hearing 
before  the  county  court  in  "a  suit  for  an  accounting"  brought  against  the  de- 
fendant, and  stating  that  a  decree  was  rendered  therein  finding  that  he  hod 
a  certain  sum  in  his  possession  belonging  to  the  estate,  is  not  demurrable  on 
the  ground  that  the  county  court  cannot  entertain  a  suit  for  an  accounting; 
the  accounting  alleged  not  being  an  equitable  accounting,  but  the  accounting 
required  by  statute  of  an  adminstrator. 

Idem. 

3.  A  complaint  in  an  action  on  an  administrator's  bond  which  avers  that  in 
a  suit  for  an  accounting  the  county  court  found  that  he  had  In  his  possession 
a  specified  sum  of  money  belonging  to  the  estate,  which  sum  he  refuses  to  turn 
over  to  the  administrator  de  bonis  non,  in  violation  of  said  order,  does  not  de- 
clare on  the  judgment  of  the  county  court,  but  on  a  breach  of  the  conditions 
of  the  bond :  Bailey  v.  WiUon,  84  Or.  186,  applied. 

IDEM. 

4.  A  complaint  in  an  action  on  an  administrator's  bond  which  avers  that 
after  a  hearing  the  county  court  found  that  the  administrator  had  in  his  pos- 
session a  specified  sum  belonging  to  the  estate,  which  sum  he  refuses  to  turn 
over  to  the  administrator  de  bonis  non,  "in  violation  of  the  order  of  the  said 
county  court,"  sufficiently  avers  a  breach  of  the  bond  by  a  refusal  to  comply 
with  an  order  of  the  county  court,  it  being  inferable  therefrom  that  an  order 
to  turn  over  the  money  was  made. 

IDEM. 

5.  A  complaint  in  an  action  on  an  administrator's  bond  commenced  May, 
1899,  which  avers  that  defendant  was  removed  as  administrator  in  July,  1896, 
and  that  at  the  hearing  on  the  settlement  of  his  accounts  in  the  county  court 
in  September,  1896,  it  was  found  that  he  had  a  specified  sum  in  his  posses- 
sion belonging  to  the  estate,  no  part  of  which  has  been  paid  to  his  successor, 
sufficiently  avers  defendant's  possession  of  the  fund  at  the  commencement  of 
the  action ;  he  having  secured  the  money  by  virtue  of  his  trust. 

Idem.  ' 

6.  A  complaint  on  an  administrator's  bond  averring  that  an  order  of  the 
county  court  removing  the  defendant  required  him  on  demand  to  turn  over  to 
his  successor  all  property  or  money  belonging  to  the  estate,  and  that  plaintiff 
duly  qualified  as  his  successor,  and  demanded  said  funds,  but  that  defendant 
refuses  to  deliver  the  same,  sufficiently  avers  breach  of  the  condition  of  the 
bond,  which  provided  that  it  should  be  void  in  case  the  administrator  faith- 
fully performed  his  trust ;  otherwise  to  remain  in  force. 
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Pleading: — Effect  of  Answering  Over.* 

7.  A  defendant  who  answers  oyer  after  a  demurrer  to  a  counterclaim  set  up 
by  him  has  been  sustained  waives  any  error  that  may  have  been  committed 
thereby :  Olds  v.  Gary,  13  Or.  362,  followed. 

Removal  of  Administrator — Effect  of  on  His  Authority. 

8.  An  administrator  removed  by  the  county  court  is  thereby  divested  of  all 
power  to  pay  any  claim  against  the  estate,  and  his  act  in  appropriating  funds 
of  the  estate  to  the  satisfaction  of  its  indebtedness  to  him  is  a  nullity. 

Set-off  to  Claim  Due  an  Estate. 

9.  In  an  action  by  an  administrator  of  an  insolvent  estate  to  recover  a  sum 
claimed  by  the  estate,  the  defendant  cannot  set  off  a  claim  due  from  the  de- 
ceased or  his  estate,  for  he  would  thereby  obtain  a  preference  over  other  cred- 
itors— though  perhaps  the  rule  may  be  otherwise  when  the  estate  is  solvent. 

> 

Accounting  by  Administrator — Need  of  Citation. 

10.  In  probate  as  in  other  legal  proceedings  a  voluntary  appearance  dis- 
penses with  the  need  of  a  citation — and  where  an  administrator  answered  a 
petition  for  an  order  requiring  him  to  account,  and  appeared  at  the  hearing 
on  the  petition,  but  refused  to  attend  afterward,  an  order  settling  his  accounts 
is  conclusive  on  him  and  on  his  official  sureties,  for  his  voluntary  appear- 
ance conferred  jurisdiction. 

Accounting  by  Administrator — Basis  of  Computation. 

11.  For  the  purpose  of  an  accounting  with  an  administrator  the  county 
court  may  properly  assume  the  correctness  of  the  last  report  on  file  and  charge 
the  administrator  and  his  sureties  with  the  money  there  stated  to  be  on  hand : 
Herrcn'8  Estate,  40  Or.  00,  approved. 

Pleading — Effect  of  Not  Asking  Full  Relief. 

12.  The  failure  of  a  pleader  to  ask  the  exact  relief  or  aLl  the  relief  to  which 
he  may  be  entitled  is  not  preclusive  of  any  relief  that  the  law  affords — as,  the 
tact  that  a  complaint  does  not  contain  a  demand  for  interest  does  not  preclude 
the  court  from  awarding  interest  thereon,  if  the  facts  Justify  it. 

From  Klamath :    Henry  L.  Benson,  Judge. 

This  is  an  action  upon  an  administrator's  bond.  The  com-  / 
plaint  alleges,  in  effect,  that  W.  H.  Mills  died  about  January 
22,  1890,  leaving  an  estate  in  Klamath  County,  Oregon,  upon 
which  letters  of  administration  were  issued  October  15,  1894, 
by  the  county  court  of  said  county,  to  J.  W.  Hamakar,  who  on 
that  day  filed  his  bond  in  the  penal  sum  of  $15,000,  with  his 
codefendants  as  sureties,  conditioned  that,  if  he  should  faith- 
fully perform  his  trust  as  such  administrator  according  to  law, 
then  said  obligation  to  be  void,  otherwise  to  remain  in  full 
force,  which  bond  was  approved  by  the  court;  that,  as  such 


•Note. — See  Oreecy  v.  Joy,  40  Or.  28,  and  footnote  thereto. — Rspobtbr. 
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administrator,  Hamakar  received  from  the  sale  of  real  prop- 
erty belonging  to  said  estate  large  sums  of  money;  that  said 
court  on  July  7,  1896,  removed  him,  revoked  his  letters,  and 
ordered  him,  upon  a  demand  by  his  successor,  to  turn  over  to 
the  latter  all  property  and  money  belonging  to  the  estate ;  that 
letters  of  administration  thereon  were  issued  July  20,  1896,  by 
said  court,  to  John  F.  Miller,  who  on  that  day  duly  qualified 
and  became  the  administrator  de  bonis  non  of  said  estate; 
"that  on  the  twenty-second  day  of  September,  1896,  there  was 
a  hearing  before  the  said  county  court  in  a  suit  for  an  ac- 
counting brought  by  John  F.  Miller,  as  administrator  of  the 
estate  of  said  W.H.Mills, deceased, against  said  J. W. Hamakar, 
former  administrator  of  said  estate,  at  which  said  hearing  said 
J.  W.  Hamakar  appeared  personally,  and  upon  such  account- 
ing the  said  county  court  found  that  said  J.  W.  Hamakar  had 
in  his  possession  the  sum  of  $2,845.59  belonging  to  the  said 
estate  of  W.H.Mills,  deceased,  which  sum  of  money  said  Ham- 
akar received  and  came  into  possession  of  as  administrator 
of  said  estate,  and  which  said  sum  of  money,  or  any  portion 
thereof,  the  said  Hamakar  has  neglected  and  refused,  and  still 
neglects  and  refuses,  to  turn  over  to  said  John  F.  Miller,  his 
successor  in  office,  in  violation  of  the  order  of  the  said  county 
court ;"  that  Miller,  as  such  administrator,  on  September  25, 
1896,  demanded  of  Hamakar  all  the  money  in  his  possession 
belonging  to  said  estate,  but  he  refused  and  still  neglects  to 
pay  him  any  part  thereof;  that  John  Gleim,  one  of  the  sureties 
on  said  bond,  died  about  June  15,  1895;  and  that  his  estate 
was  insolvent.  The  prayer  of  the  complaint  is  for  a  judg- 
ment against  the  defendants,  and  each  of  them,  for  the  sum 
of  $2,845.59,  and  for  the  costs  and  disbursements  of  the 
action. 

A  demurrer  to  the  complaint  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action  having 
been  overruled,  an  answer  was  filed,  a  part  of  which  was 
stricken  out  on  motion,  and  a  demurrer  to  another  part  thereof 
sustained,  whereupon  an  amended  answer  was  filed,  denying 
the  material  allegations  of  the  complaint,  and  averring,  in 
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substance,  that  Hamakar,  as  said  administrator,  had  made  no 
final  or  any  settlement  of  his  accounts,  except  the  semiannual 
statement  thereof  filed  April  7,  1896,  and  acted  upon  by  the 
court  September  22  of  that  year ;  that  the  order  set  out  in  the 
complaint  was  nothing  more  than  an  approval  of  said  account, 
and  determined  no  matters  arising  thereafter,  and  that  Ham- 
akar's  subsequent  acts  as  such  administrator  remained  un- 
adjudicated,  and  his  accounts  unsettled;  that  at  the  time 
Miller  was  appointed  administrator  of  said  estate  there  re- 
mained no  property  or  assets  to  administer  upon ;  and  that  at 
said  time  all  the  property  remaining  of  said  estate  had  been 
sold  by  Hamakar  as  administrator,  the  purchase  price  thereof 
received,  and  paid  out  as  thereinafter  alleged.  "And,  for  a 
second  further  answer  and  defense  herein,  the  defendants 
allege  that  on  the  fourteenth  day  of  November,  1891,  said 
estate  of  W.  H.  Mills,  deceased,  was  indebted  to  the  defendant 
J.  W.  Hamakar  in  the  sum  of  $2,500,  and  that  on  said  last- 
named  day  said  defendant  Hamakar  duly  presented  to  F.  H. 
Mills,  the  then  administrator  of  said  estate,  his  claim,  duly 
verified  and  in  all  respects  according  to  law,  and  filed  in  said 
county  court,  and  the  same  was  allowed  by  said  administrator ; 
that  on  the  tenth  day  of  August,  1892,  there  was  paid  on  said 
claim  of  said  defendant  Hamakar  the  sum  of  $500 ;  that  on  the 
twenty-first  day  of  November,  1894,  said  defendant  Hamakar, 
as  alleged  in  the  complaint,  was  duly  appointed,  qualified,  and 
acting  administrator  of  said  Mills  estate,  and  on  said  day  filed 
in  said  county  court  his  petition  for  an  order  of  sale  of  real 
property  belonging  to  said  estate,  showing  that  there  were  no 
funds  in  his  hands  as  such  administrator,  and  that  said  claim 
for  $2,000  and  interest  for  several  years,  in  favor  of  said  de- 
fendant J.  W.  Hamakar,  still  remained  unpaid,  together  with 
several  minor  claims,  aggregating  not  to  exceed  $100,  which 
represented  the  entire  indebtedness  of  said  estate,  and  pray- 
ing for  such  order  of  sale,  that  funds  might  thereby  be  secured 
to  pay  said  claim ;  that  thereafter  such  order  of  sale  was  made, 
finding  that  the  allegations  of  said  petition  were  true,  and  said 
petition  was  granted,  and  thereunder  the  realty  was  sold,  and 
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a  confirmation  of  said  sale  had  in  said  county  court  on  the 
eighth  day  of  May,  1895,  said  order  of  confirmation  reciting 
the  necessity  of  said  sale  for  the  purpose  of  paying  said  claim ; 
that  thereafter,  as  alleged  in  the  complaint,  on  the  seventh  day 
of  July,  1896,  said  administrator,  Hamakar,  was  removed  by 
an  order  of  said  county  court,  from  which  order  said  defend- 

• 

ant  Hamakar  appealed,  which  appeal  is  now  pending  in  the 
Supreme  Court  of  the  State  of  Oregon ;  that  shortly  thereafter, 
on  the  fifteenth  day  of  July,  1896,  and  before  the  appointment 
of  the  plaintiff  herein  as  the  successor  of  J.  W.  Hamakar,  said 
J.  W.  Hamakar  applied  the  sums  of  money  received  on  such 
sale  of  realty  in  payment  of  said  claim  so  allowed  and  sanc- 
tioned, and  in  conformity  with  the  plain  intent  of  said  orders 
of  the  county  court  for  the  sale  of  said  realty  for  such  purpose 
and  the  order  confirming  such  sale;  that  said  payments  ac- 
crued to  the  benefit  of  said  estate  in  the  extinguishment  of  said 
claims,  that  these  transactions  were  in  nowise  adjudicated  in 
the  alleged  hearing  of  September,  1896;  that  since  said  time 
no  moneys  have  come  into  his  possession  or  control  belonging 
to  said  estate,  and  he  is  in  nowise  indebted  thereto.' ' 

A  demurrer  to  said  second  separate  answer  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  defense  to 
the  action  having  been  sustained,  a  reply  was  filed  denying 
the  remaining  allegations  of  new  matter  in  the  answer,  where- 
upon a  trial  was  had  without  the  intervention  of  a  jury,  and 
from  the  evidence  taken  the  court  found  the  facts,  in  sub- 
stance, as  stated  in  the  complaint,  and,  as  a  conclusion  of  law 
therefrom,  that  Miller  was  entitled  to  recover  from  the  de- 
fendants said  sum  of  $2,845.59,  with  interest  at  the  rate  of  six 
per  cent,  per  annum  from  September  24,  1896,  amounting  to 
$3,257.69,  and,  having  given  judgment  therefor,  the  defend- 
ants appeal.  After  the  appeal  was  perfected,  Miller  died,  and 
J.  C.  Rutenic,  who  had  been  appointed  by  the  county  court 
of  Klamath  County  administrator  de  bonis  non  of  the  estate 
of  W.  H.  Mills,  deceased,  was  upon  motion,  substituted  as 
plaintiff  herein.  Affirmed. 
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For  appellants  there  was  a  brief  over  the  names  of  J.  C. 
Rutenic,*  with  an  oral  argument  by  Messrs.  J.  W.  Hamakar, 
in  pro.  per.,  and  J.  A.  Jeffrey  and  Geo.  G.  Bingham. 

For  respondent  there  was  a  brief  over  the  names  of  John  8. 
Orr,  Chas.  A.  Cogswell  and  Geo.  8.  Nickerson,  with  an  oral 
argument  by  Mr.  Cogswell  and  Messrs.  Maxwell  &  Hayden. 

Mr.  Justice  Moore,  after  stating  the  facts  in  the  foregoing 
language,  delivered  the  opinion  of  the  court. 

1.  It  is  contended  by  defendants'  counsel  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  that  such  defect  was  not  waived  by  answering  over 
after  a  demurrer  interposed  on  that  ground  had  been  over- 
ruled. It  is  argued  that  the  allegation  of  Hamakar 's  removal 
is  insufficient,  because  it  does  not  aver  that  the  county  court 
had  jurisdiction  of  the  subject-matter  or  of  the  person  of  the 
administrator  whose  letters  are  claimed  to  have  been  revoked. 
The  allegation  thus  challenged  is  as  follows:  "That  on  the 
seventh  day  of  July,  1896,  the  said  county  court  made  and 
entered  a  certain  order  or  decree  removing  said  J.  W.  Ham- 
akar as  administrator  of  the  estate  of  said  W.  H.  Mills,  de- 
ceased,  revoking  his  letters  of  administration,  and  further  or- 
dering and  decreeing  that  said  J.  W.  Hamakar,  administrator 
as  aforesaid,  shall,  upon  demand  from  his  successor  in  office, 
turn  over  to  him  all  property  and  moneys  belonging  to  said 
estate."  The  statute,  in  prescribing  the  manner  of  alleging  a 
decision  of  an  inferior  tribunal,  provides  that,  "in  pleading 
a  judgment  or  other  determination  of  a  court  or  officer  of 
special  jurisdiction,  it  shall  not  be  necessary  to  state  the  facts 
conferring  jurisdiction,  but  such  judgment  or  determination 
may  be  stated  to  have  been  duly  given  or  made" :  Hill's  Ann. 


•Note. — In  explanation  of  the  fact  that  by  the  record  Mr.  Rutenic  appears 
to  have  filed  a  brief  against  himself,  it  should  be  stated  that  he  filed  the  brief 
on  behalf  of  the  administrator  and  his  sureties  before  the  death  of  John  F. 
Miller,  the  original  plaintiff  herein.  On  the  final  hearing  Miller's  attorneys 
represented  Rutenic,  and  other  attorneys  appeared  for  Hamakar. — Reporter, 

40  Or.- 29. 
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Laws,  §  86.  Notwithstanding  this  provision  of  the  statute,  it 
has  been  held  that,  in  pleading  the  judgment  of  an  inferior 
tribunal,  the  facts  conferring  jurisdiction  must  be  alleged: 
Dick  v.  Wilson,  10  Or.  490;  Page  v.  Smith,  13  Or.  410  (10  Pac. 
833) ;  Fisher  v.  Kelly,  30  Or.  1  (46  Pac.  146).  This  rule  is 
evidently  based  upon  the  ground  that  no  presumption  will  be 
indulged  in  favor  of  the  jurisdiction  of  a  court  of  inferior  or 
limited  power;  thereby  rendering  it  necessary,  in  alleging  the 
judgment  of  such  a  court,  to  set  forth  in  a  pleading  all  the 
facts  requisite  to  show  that  jurisdiction  of  the  subject-matter 
had  been  conferred  by  a  grant  of  sovereign  power,  and  of  the 
person  in  the  manner  prescribed  by  law:  Willits  v.  Walter, 
32  Or.  411  (52  Pac.  24).  In  a  judgment  rendered  by  a  court 
of  general  and  superior  jurisdiction,  however,  every  fact  nec- 
essary to  confer  jurisdiction  will  be  presumed  in  order  to  sup- 
port the  validity  of  the  judgment:  Bruckman  v.  Taussig,  7 
Colo.  561  (5  Pac.  152) ;  Pennington  v.  Gibson,  59  U.  S.  (16 
How.)  65;  Springsteene  v.  Gillett,  30  Hun,  260;  Spaulding  v. 
Baldwin,  31  Ind.  376 ;  Hansford  v.  Van  Auken,  79  Ind.  302 ; 
Lathrop  v.  Stuart,  5  McLean,  167  (Fed.  Cas.  No.  8,113) ; 
Holmes  v.  Campbell,  12  Minn.  221 ;  Rogers  v.  Odell,  39  N.  H. 
452 ;  Wilbur  v.  Abbot,  58  N.  H.  272.  The  county  court,  in  pro- 
bate matters,  is  a  court  of  general  and  superior  jurisdiction 
[Tustin  v.  Gaunt,  4  Or.  305;  Farley  v.  Parker,  6  Or.  105  (25 
Am.  Rep.  504) ;  Monastes  v.Catlin,  6  Or.  119]  ;  and,  as  it  is  un- 
necessary to  allege  a  fact  which  the  law  will  presume  [Bliss, 
Code  PI.  (3  ed.)  §  175;  Boone,  Code  PI.  §  11;  Chit.  PL  *2211, 
the  plaintiff  was  not  required  to  allege  that  said  court  had  se- 
cured jurisdiction  of  the  person  and  subject-matter,  so  that 
the  complaint  is  not  vulnerable  to  the  objection  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  not- 
withstanding it  failed  to  allege  that  the  order  removing  the 
administrator  was  "duly"  given  or  made;  such  qualifying 
word  being  required  only  in  pleading  the  determination  of  a 
court  or  officer  of  special  jurisdiction:  Hill's  Ann.  Laws,  §  86. 
2.  It  is  insisted  that  the  county  court  is  without  authority 
to  entertain  a  suit  for  an  accounting;  that  the  personal  ap- 
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pearance  of  Hamakar  therein  as  alleged  in  the  complaint  did 
not  confer  upon  it  jurisdiction  of  the  subject-matter,  and 
hence  the  complaint  fails  to  state  facts  sufficient  to  constitute 
a  cause  of  action.  It  is  the  duty  of  every  executor  or  admin- 
istrator, in  April  and  October  of  each  year,  until  the  admin- 
istration is  completed  and  he  is  discharged  from  his  trust  to 
render  an  account,  verified  by  his  oath,  and  file  the  same  with 
the  clerk,  showing  the  amount  of  money  received  and  expended 
by  him,  etc. :  Hill  \s  Ann.  Laws,  §  1170,  as  amended  February 
25,  1895  (Laws,  1895,  p.  89).  If  he  fails  to  comply  with  this 
requirement,  he  may  be  cited  to  appear  before  the  county 
court  and  ordered  to  file  an  account;  and  if  he  neglect  to  ap- 
pear when  cited,  or  to  file  the  account  as  required,  he  may  be 
punished  for  a  contempt:  Hill's  Ann.  Laws,  §  1171.  The 
county  court  is  a  court  of  record,  having  general  jurisdiction 
to  be  defined,  limited,  and  regulated  by  law :  Const.  Or.  Art. 
VII,  §  12.  Such  court  has  exclusive  original  jurisdiction  to 
direct  and  control  the  conduct  and  to  settle  the  accounts  of 
executors,  administrators,  and  guardians:  Hill's  Ann.  Laws, 
§  895,  subd.  3.  The  mode  of  proceeding  in  the  administration 
of  estates  is  in  the  nature  of  a  suit  in  equity,  as  distinguished 
from  an  action  at  law ;  the  county  court  exercising  its  power 
by  means  of  a. citation  to  the  party,  and  securing  jurisdiction 
of  the  subject-matter  by  means  of  a  verified  petition,  enforcing 
its  determination  by  orders  and  decrees:  Hill's  Ann.  Laws, 
§  1078,  subds.  1,  2,  4 ;  Wright  v.  Edwards,  10  Or.  298,  301 ; 
Plunkett's  Estate,  33  Or.  414  (54  Pac.  152).  The  county 
court  is  not,  in  the  strict  sense  of  the  term,  a  court  of  equity, 
even  in  probate  matters  [Richardson's  Guardianship,  39  Or. 
246  (64  Pac.  390)]  ;  but  the  proceedings  therein  in  the  admin- 
istration of  estates  are  so  analogous  thereto  that  the  defendant 
must  have  understood  what  was  intended  by  the  averment  in 
the  complaint  that,  on  the  hearing  in  a  suit  for  an  accounting 
brought  by  Miller  against  him,  the  county  court  found  that  he 
had  in  his  possession  the  sum  of  $2,845.59  belonging  to  said 
estate.     If  the  allegation  were  not  so  understood,  the  remedy 
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was  by  motion  to  make  the  complaint  more  definite  and  cer- 
tain. 

3.  It  is  maintained  that,  if  Miller's  right  is  based  on  the 
alleged  judgment  of  the  county  court,  the  complaint  fails  to 
state  facts  sufficient  to  constitute  a  cause  of  action,  because 
it  does  not  aver  that  the  judgment  has  not  been  paid,  or  that 
it  is  still  in  force  and  effect,  and  that,  if  the  right  is  founded 
on  an  alleged  breach  of  the  condition  of  the  bond,  the  com- 
plaint is  subject  to  the  same  objection,  because  it  does  not  aver 
that  the  principal  has  in  his  possession  any  property  or  money 
belonging  to  said  estate.  In  Bailey  v.  Wilson,  34  Or.  186  (55 
Pac.  973),  it  was  held  that  a  complaint  upon  an  insurance 
agent's  bond,  alleging  that  the  principal  had  received  various 
sums  which  he  had  failed  to  pay  over,  and  that  upon  an  ac- 
counting and  settlement  with  reference  thereto  a  specified 
sum  was  ascertained  and  determined  to  be  due,  which  the 
principal  promised  and  agreed  to  pay,  does  not  declare  upon 
an  account  stated,  but  upon  a  claim  for  damages  resulting  from 
a  breach  of  the  bond.  The  rule  thus  announced  must  control 
this  case,  which  is  not  an  action  on  a  judgment,  but  on  an 
alleged  breach  of  the  conditions  of  a  bond. 

4.  The  complaint  alleges  that  the  county  court  having  found 
that  Hamakar  had  in  his  possession  the  sum  of  $2,845.59, 
Miller  on  September  25,  1896,  demanded  of  him  all  the  money 
in  his  possession  belonging  to  said  estate,  but  he  refused  to 
comply  therewith,  and  still  neglects  to  pay  over  to  him  any 
part  thereof,  in  violation  of  the  order  of  said  court.  In  Judge 
of  Probate  v.  Couch,  59  N.  H.  39,  it  was  held  that,  to  maintain 
an  action  on  a  probate  bond,  it  was  necessary  to  aver  and  prove 
a  breach  of  the  bond,  by  a  neglect  or  refusal  to  comply  with 
the  order  of  the  probate  court  to  account.  The  complaint  in 
the  case  at  bar  does  not  allege  that  Hamakar  was  required  by 
order  of  the  county  court  to  pay  to  Miller  said  sum  of  money ; 
but,  it  having  averred  that  his  refusal  to  do  so  violated  the 
order  of  said  court,  it  is  reasonably  inferable  from  the  com- 
plaint that  such  order  was  made. 

5.  It  is  maintained  that  the  complaint  fails  to  state  facts 
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sufficient  to  constitute  a  cause  of  action,  because  it  does  not 
allege  that  at  the  commencement  of  this  action  either  of  the 
defendants  had  in  his  possession  or  under  his  control  any 
property  or  money  belonging  to  the  estate  of  W.  H.  Mills,  de- 
ceased. This  action  having  been  commenced  May  19,  1899,  it 
is  alleged  in  the  complaint  that  Hamakar  was  removed  as  ad- 
ministrator July  7, 1896,  and  that  at  the  hearing  in  the  county 
court  September  22,  1896,  it  was  found  that  he  had  in  his 
possession  the  sum  of  $2,845.59,  no  part  of  which  had  been 
paid  over  to  Miller  as  his  successor.  Hamakar  secured  this 
money  by  virtue  of  his  trust,  in  view  of  which  we  think  the 
complaint  shows  that  it  was  in  his  possession  at  the  time  this 
action  was  instituted. 

6.  It  is  also  contended  that  the  complaint  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action,  because  it  does  not 
clearly  allege  a  breach  of  the  bond.  The  conditions  of  that 
obligation  are  that  it  should  be  void  if  Hamakar  f aithfully  per- 
formed his  trust  as  administrator  according  to  law.  The  county 
court  having  removed  him  as  administrator,  his  authority  to 
act  for  the  estate  was  withdrawn :  Knight  v.  Hamaker,  33  Or. 
154  (54  Pac.  277,  659).  The  power  to  remove  an  executor  or 
administrator  conferred  by  the  statute  (Hill's  Ann.  Laws, 
§  1094),  necessarily  carries  with  it,  as  an  incident  thereof,  the 
authority  to  require  him  to  render  an  account,  and  to  pay  over 
all  moneys  in  his  hands  and  to  deliver  all  property  in  his  pos- 
session belonging  to  the  estate  to  his  successor ;  and  any  failure 
to  comply  therewith  is  a  violation  of  the  provisions  of  law,  and 
a  breach  of  the  conditions  of  his  bond.  The  complaint  alleges 
that  the  order  removing  Hamakar  required  him,  upon  demand, 
to  turn  over  to  his  successor  all  property  and  moneys  belong- 
ing to  said  estate ;  that  Miller  was  appointed  as  such  successor, 
and,  having  duly  qualified  as  administrator,  he  demanded  of 
Hamakar  all  the  money  in  his  possession  belonging  to  said 
estate,  but  he  refused  and  still  neglects  to  pay  any  part 
thereof.  This  sufficiently  alleges  a  breach  of  the  condition  of 
the  bond,  and  shows  that  the  complaint  states  facts  sufficient 
to  constitute  a  cause  of  action. 
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7.  It  is  contended  that  in  an  action  on  a  bond,  to  recover 
damages  for  a  breach  thereof,  the  principal  and  sureties  may 
interpose  as  a  defense  thereto  a  counterclaim  in  favor  of  the 
principal,  and  hence  the  court  erred  in  sustaining  a  demurrer 
to  the  third  separate  defense  in  the  original  answer,  setting 
up  a  counterclaim.  Whatever  the  rule  of  law  may  be  in  re- 
spect to  the  defense  insisted  upon,  it  can  have  no  application 
to  this  case,  for  the  defendants,  having  answered  over  after 
the  demurrer  was  sustained,  waived  any  error  that  may  have 
been  committed  thereby:  Wells  v.  Applegate,  12  Or.  208  (6 
Pac.  770) ;  Olds  v.  Gary,  13  Or.  362  (10  Pac.  786). 

8.  It  is  maintained  that  the  court  erred  in  sustaining  a  de- 
murrer to  the  second  separate  defense  in  the  amended  answer. 
It  will  be  remembered  that  it  was  there  alleged  that  Hamakar  Ts 
claim  of  $2,500  against  said  estate  having  been  allowed,  upon 
which  he  was  paid  the  sum  of  $500,  he  was  thereafter  ap- 
pointed administrator,  and  secured  an  order  to  sell  the  real 
property  of  the  estate,  upon  his  petition  therefor,  showing  that 
it  was  indebted  to  him  in  said  sum,  with  interest,  and  also 
owed  several  minor  demands,  not  exceeding  $100,  which  rep- 
resented the  entire  indebtedness  of  the  estate,  in  pursuance  of 
which  he  sold  said  property  and  the  sale  was  confirmed ;  that 
on  July  7,  1896,  he  was  removed  as  administrator,  and  eight 
days  thereafter  applied  the  money  received  on  account  of  said 
sale  in  payment  of  his  claim,  in  the  extinguishment  of  which 
the  estate  was  benefited;  that  such  application  of  the  money 
was  not  credited  to  him,  nor  was  the  payment  thereof  adjudi- 
cated in  the  alleged  settlement  made  by  the  county  court  Sep- 
tember 22,  1896 ;  and  that  since  said  sale  no  money  has  come 
into  his  hands  belonging  to  said  estate,  nor  is  he  indebted 
thereto.  It  will  be  seen  by  these  averments  that  Hamakar, 
after  his  removal,  applied  the  money  arising  from  said  sale 
to  the  payment  of  his  own  claim,  and  did  not  pay  any  other 
claims.  He  alleges  that  he  is  not  indebted  to  the  estate, 
though  the  money  received  from  said  sale,  as  will  hereinafter 
be  shown,  was  more  than  sufficient  to  satisfy  his  claim  against 
the  estate.    When  his  letters  of  administration  were  revoked, 
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his  authority  to  act  for  the  estate  terminated,  and  he  was  di- 
vested of  all  power  to  pay  any  claim  against  it.  When  he  was 
appointed  administrator  he  became  the  agent  of  the  county 
court  for  the  purpose  of  executing  the  trust  reposed  in  him, 
thereby  making  it  obligatory  on  him  to  obey  all  its  lawful 
orders  made  in  administering  the  estate.  His  authority  being 
thus  dependent  upon  the  sanction  of  the  county  court,  it  fol- 
lows that  when  he  was  removed,  and  his  letters  revoked,  his 
power  ceased,  and  any  act  thereafter  performed  by  him  in  at- 
tempting to  administer  upon  the  estate  was  an  absolute 
nullity :    Levy  v.  Riley,  4  Or.  392. 

9.  If  it  be  assumed  that  the  averments  of  new  matter  in  the 
amended  answer,  to  which  the  demurrer  was  directed,  and 
which,  in  substance,  had  been  averred  in  the  original  answer 
as  a  counterclaim,  can  be  treated  as  constituting  a  defense,  we 
do  not  think  the  allegations  are  sufficient  for  that  purpose.  A 
part  of  the  amended  answer,  not  challenged  by  the  demurrer, 
contained  the  following  concession:  "But  admit  that  said 
Hamakar  refuses  and  neglects  to  pay  over  to  said  John  F. 
Miller,  administrator  as  aforesaid,  and  plaintiff  herein,  said 
sum  of  $2,845.59,  or  any  part  thereof. ' '  This  admission  may 
be  regarded  as  a  correct  statement  of  the  sum  received  by 
Hamakar  on  account  of  the  sale  of  the  real  property  belonging 
to  the  estate.  The  interest  on  $2,500  at  eight  per  cent,  from 
November  14,  1891,  when  Hamakar 's  claim  for  that  sum  was 
allowed,  to  August  10,  1892,  when  he  was  paid  $500,  is  the 
sum  of  $147.77,  which  added  to  the  principal,  makes  $2,647.77, 
and,  subtracting  the  payment,  leaves  $2,147.77.  The  interest 
on  the  new  principal,  at  the  same  rate,  from  the  date  of  such 
payment  to  July  15,  1896,  when  it  is  alleged  that  Hamakar 
applied  the  money  in  his  hands  to  the  payment  of  his  claim, 
is  $675.75,  and  the  amount  then  due  him  was  $2,823.02,  after 
paying  which  from  the  money  received  from  the  sale  of  the 
land  he  had  remaining  only  $22.57,  not  including  any  sum  on 
account  of  the  expenses  incurred  in  the  administration  of  the 
estate;  thus  showing  that  the  estate  was  insolvent,  and  Ham- 
akar not  entitled,  in  any  event,  to  the  payment  of  his  claim 
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in  full.  In  an  action  by  an  executor  or  administrator  of  a 
solvent  estate,  it  has  been  held  that  the  defendant  may  set  off 
any  claim  that  he  may  have  had  against  the  testator  or  in- 
testate: Hicks  v.  National  Bank  of  N.  L.  168  Pa.  St.  638  (32 
Atl.  63) ;  Steinmeyer  v.  Ewalt  St.  Bridge  Co.  189  Pa.  St.  145 
(42  Atl.  132).  Such  a  rule  cannot  be  invoked  in  case  of  an 
insolvent  estate,  however,  for  to  permit  it  to  have  that  effect 
would  disturb  the  ratable  distribution  of  the  fund  arising 
from  the  sale  of  the  decedent's  property  to  which  each  of  his 
creditors  is  entitled.  For  these  reasons  no  error  was  com- 
mitted in  sustaining  the  demurrer. 

10.  It  is  contended  that  the  court  erred  in  admitting  in  evi- 
dence a  transcript  of  the  alleged  decree  of  the  county  court 
settling  Hamakar 's  account,  and  finding  that  he  had  in  his 
possession  the  sum  of  $2,845.59,  belonging  to  said  estate,  which 
he  refused  to  turn  over  to  his  successor.  It  is  argued  that  in 
a  suit  on  an  administrator's  bond  no  recovery  can  be  had 
unless  it  is  shown  that  the  administrator  was  cited  to  render 
an  account;  citing  Nelson  v.  J  agues,  1  Me.  139;  Court  of  Pro- 
bate v.  Eddy,  8  R.  I.  339.  The  decree  in  question  recites  that 
Hamakar  filed  an  answer  to  Miller's  petition  for  an  order  re- 
quiring him  to  account,  appeared  in  person  in  open  court  at 
the  hearing  thereon,  but  declined  further  to  attend  the  trial, 
whereupon  the  court,  having  taken  testimony,  made  the  find- 
ing of  which  the  appellants  complain.  The  object  of  a  citation 
in  probate  proceedings  is  to  secure  the  attendance  of  parties, 
but,  if  this  is  accomplished  by  a  voluntary  appearance,  the 
object  of  the  statute  is  fully  subserved.  In  Adams  v.  Petrain, 
11  Or.  304  (3  Pac.  163),  it  was  held  that  no  action  can  be 
maintained  on  an  administrator's  bond  until  after  the  settle- 
ment of  his  accounts  in  the  county  court,  and  such  is  the  effect 
of  the  decision  to  which  our  attention  has  been  called :  Gilbert 
v.  Duncan,  65  Me.  469.  Hamakar  having  declined  to  take  any 
part  in  the  examination  of  his  accounts,  it  was  the  duty  of 
the  court  to  ascertain  the  condition  thereof  as  best  it  could. 

11.  For  the  purpose  of  this  duty  his  report  filed  April  7, 
1896,  showing  that  he  had  in  his  possession  on  that  day  money 
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belonging  to  the  estate  in  the  sum  of  $2,845.59,  formed  the 
basis  of  the  court's  finding.  In  Herren's  Estate,  40  Or.  90 
(66  Pac.  688)— a  proceeding  by  an  administrator  de  bonis  non 
against  the  representative  and  sureties  of  a  deceased  adminis- 
trator to  compel  an  accounting, — it  appeared  from  the  last 
report  of  the  prior  administrator  that  he  had  in  his  hands  a 
given  sum  of  money ;  and  it  was  held  that  the  burden  of  proof 
was  on  the  defendants  to  show  the  proper  administration  of 
such  fund,  and  that  the  court's  finding  thereon  furnished 
prima  facie  evidence  against  the  sureties  as  to  the  correctness 
thereof.  To  the  same  effect  is  Bellinger  v.  Thompson,  26  Or. 
320,  347  (37  Pac.  714,  40  Pac.  229),  and  Thompson  v.  Dekum, 
32  Or.  506  (52  Pac.  517,  755). 

12.  The  prayer  for  judgment  did  not  include  a  demand  for 
interest,  but  the  court  awarded  therefor  the  sum  of  $412.10, 
and  it  is  claimed  that  error  was  thereby  committed.  "The 
failure  to  ask  relief  to  which  it  is  apparent  the  party  is  en- 
titled,' '  say  the  editors  of  the  Encyclopedia  of  Pleading  and 
Practice  (Vol.  XVI,  p.  7955),  "will  not,  as  a  general  rule, 
have  the  effect  to  deprive  him  of  the  relief  to  which  he  is  en- 
titled in  fact;  and  especially  is  this  so  where  the  defendant 
has  appeared  and  answered."  In  Carpenter  v.  Sheldon,  22 
Ind.  259,  the  complaint  prayed  judgment  for  the  sum  due  at 
the  first  term  of  the  court  after  the  suit  was  instituted,  but 
the  judgment  was  not  rendered  until  a  subsequent  term,  and 
then  given  for  the  sum  originally  demanded,  with  accrued  in- 
terest; and  it  was  held  that  the  complaint  would  be  deemed 
amended  so  as  to  demand  judgment  for  the  sum  awarded. 
Hamakar  having  retained  this  money,  which  came  into  his 
hands  by  virtue  of  his  trust,  the  estate  was  entitled  to  interest 
thereon;  and  the  defendants  having  answered  the  complaint, 
the  court  was  authorized  to  give  judgment  for  the  interest: 
Jones  v.  Butler,  30  Barb.  641 ;  Hopkins  v.  Lane,  2  Hun.  38 ; 
Marquat  v.  Marquat,  12  N.  Y.  336. 

Other  errors  are  assigned,  but,  not  deeming  them  important, 
the  judgment  is  affirmed.  Affirmed. 
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Argued  10  December,  1901 ;  decided  6  January,  1902. 
VENABI/E  v.  POLICE  COMMISSIONERS. 

[67  Pac.  203.] 

Nature  of  Questions  to  be  Settled  by  Writ  of  Review. 

1.  On  a  writ  of  review  only  law  questions  arising  on  the  record  can  be  de- 
termined— no  testimony  can  be  received. 

Municipality — Power  to  Remove  Police  Officer. 

2.  Under  a  city  charter  providing  for  a  board  of  police  commissioners  who 
shall  perform  the  executive  functions  of  the  city  in  the  organization  and  man- 
agement of  the  police  department,  and  requiring  that  all  appointees  on  the 
force  shall  hold  their  offices  during  good  behavior,  and  that  no  officer  shall  be 
removed  on  political  grounds,  or  for  any  reason  except  inefficiency,  miscon- 
duct, insubordination,  or  violation  of  law,  after  a  fair  trial,  the  police  com- 
mission has  the  power  to  reduce  the  size  of  the  force  to  keep  the  expenditures 
within  the  estimated  revenues,  and  to  summarily  remove  officers  for  that  pur- 
pose, the  provisions  in  reference  to  trial  not  applying  to  such  removals. 

Public  Employees — Implied  Power  of  Removal. 

3.  Where  a  public  board,  as  a  municipal  police  or  fire  board,  is  given  the 
power  to  appoint  employees,  there  goes  with  it  an  implied  power  to  remove 
them,  unless  there  is  a  limitation  elsewhere  in  the  law  creating  the  board. 

Reducing  Police  Force  by  Dismissals. 

4.  The  record  of  a  municipal  police  commission  showed  that  on  a  certain 
day  the  commission  proceeded  to  organize  the  department  by  the  appointment 
of  tlfty-slx  men  on  the  police  force,  including  plaintiff,  which  was  the  only 
order  creating  the  offices  which  such  appointees  should  fill.  Thereafter  the 
plaintiff  and  nine  other  officers  were  removed :  the  record  reciting  that  they 
were  dismissed  from  service,  though  they  had  performed  their  duties,  there 
being  no  funds  for  their  payment.  Held  that,  as  the  offices  filled  by  such  ap- 
pointees were  created  merely  by  their  appointment,  the  later  entry  showing 
their  dismissal  was  a  reduction  of  the  police  force  by  the  abolition  of  the 
offices  held  by  such  appointees,  and  was  not  a  mere  dismissal  of  the  officers 
without  trial. 

Removal  of  Policemen  for  Political  Reasons. 

5.  Ten  officers  were  discharged  on  June  23,  which  was  shortly  after  a  mu- 
nicipal election,  the  order  of  discharge  reciting  that  they  had  performed  their 
duties,  but  were  removed  by  the  commission  for  want  of  funds.  On  June  30 
one  of  the  removed  officers  was  appointed  special  policeman,  and  on  August  2 
four  others  were  appointed  as  members  of  the  force,  and  on  September  2  two 
others  were  reappointed.  There  were  no  appointments  made  in  place  of  the 
other  officers  removed.  Held,  insufficient  to  show  that  any  of  the  officers  were 
removed  for  political  reasons. 

Mr.  Chief  Justice  Bean  dissents. 

From  Multnomah:  Alfred  F.  Sears,  Jr.,  John  B.  Cle- 
land  and  Melvin  C.  George,  Judges,  in  joint  session. 

Writ  of  review  by  Charles  Venable  against  the  Board  of 
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Police  Commissioners  of  the  City  of  Portland  to  determine  the 
validity  of  his  removal  from  the  police  force.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals.  The  judgment 
was  rendered  by  Judges  Sears  and  Cleland,  Judge  George 
dissenting.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Joel  M. 
Long,  City  Attorney,  and  Ralph  K.  Duniway,  with  an  oral 
argument  by  Mr.  Long. 

For  respondent  there  was  a  brief  over  the  names  of  Gam- 
mans  &  Malarkey  and  John  F.  Logan,  with  an  oral  argument 
by  Mr.  Logan  and  Mr.  Dan  J.  Malarkey. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

This  is  a  special  proceeding  to  review  the  action  of  the  board 
of  police  commissioners,  whereby  the  plaintiff  was  relieved 
from  the  office  of  regular  policeman  of  the  City  of  Portland. 
The  plaintiff  was  appointed  November  3,  1899,  and  continued 
to  discharge  the  duties  of  his  appointment  until  June  23, 1900, 
when  he  was  dismissed  by  an  order  of  the  board,  made  and  en- 
tered at  a  regular  meeting  thereof,  without  notice  or  charges ; 
and  it  is  alleged  that  by  reason  thereof  the  board  has  exceeded 
its  jurisdiction,  and  exercised  its  judicial  functions  errone- 
ously. The  secretary  of  the  board  returned  the  writ  with  a 
transcript  of  the  proceedings  had  relative  to  plaintiffs  appoint- 
ment and  dismissal,  which  is,  in  brief,  as  follows: 

"November  1,  1898. 

The  board  met.  *  *  On  motion  of  Mr.  Cohen,  J.  L.  Wells 
was  appointed  humane  officer.,, 

"  November  3,  1899. 

Pursuant  to  adjournment,  the  board  met.  *  *  Mr.  Bates 
moved  that  the  board  proceed  to  organize  the  department  in 
accordance  with  the  charter  by  the  appointment  of  the  fol- 
lowing named  men  to  the  police  force,  which  was  carried." 
Those  appointed  were  0.  P.  Church,  Fred  Hallett,  W.  0. 
Stitt,  II.  A.  Parker,  P.  Murray,  C.  L.  Du  Bois,  C.  Venable,  M. 
Waller,  J.  M.  Harkleroad,  E.  W.  Cole,  and  forty-seven  others. 
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a 


June  23, 1900. 

Adjourned  meeting  of  the  board.  *  *  The  following  mem- 
bers of  the  police  department  were  dismissed  from  service, 
there  being  no  funds  for  their  payment;  and  the  commis- 
sioners desire  to  state  that,  while  the  officers  performed  their 
duties,  the  action  of  Mr.  Greenleaf,  the  assessor,  in  reducing 
the  assessment,  made  it  imperative.  *  *  To  take  effect  June 
30,  1900.' '  Those  dismissed  were  J.  C.  Wells,  Charles  Ven- 
able,  the  plaintiff,  and  other  persons  above-named,  except  O. 
P.  Church. 

' 'July  30,  1900. 

The  board  met.  *  *  On  motion  of  Commissioner  Bates,  O. 
P.  Church  was  appointed  special  policeman,  vice  Jack  Rob- 
erts.' ' 

"August  2,  1900. 

A  special  meeting  of  the  board.  *  *  On  motion  of  Commis- 
sioner McLauchlan,  H.  A.  Parker  and  E.  W.  Cole  were  ap- 
pointed policemen.  On  motion  of  Commissioner  McLauchlan, 
John  F.  Kerrigan  and  Frank  J.  Snow  were  appointed  detec- 
tives." 

"September  3,  1900. 

The  chief  of  police  reported  having  appointed  C.  L.  Du 
Bois  and  J.  M.  Harkleroad  regular  officers.  On  motion,  the 
appointments  were  ratified." 

"November  5,  1900. 

The  board  had  its  regular  monthly  meeting.  *  *  The  chief 
of  police  reported  having  reinstated  O.  P.  Church  as  a  regular 
policeman  on  October  25,  1900,  and  on  motion  his  action  was 
ratified. ' ' 

"November  5. 

*  *  On  motion  of  Commissioner  Rankin,  Joe  Reising  was 
appointed  a  regular  policeman,  to  be  detailed  as  humane  offi- 
cer; the  appointment  to  date  from  November  15,  1900.  He 
served  fifty-five  days  and  resigned.  Has  received  no  money. 
Mr.  Reising  was  selected  by  the  Humane  Society  with  the 
understanding  that  if  the  council  did  not  pay  his  salary,  which 
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the  commissioners  said  would  be  very  uncertain,  the  society 
itself  would  supply  it." 

The  trial  court  reversed  the  order  dismissing  the  plaintiff 
from  service,  and  directed  his  reinstatement,  from  which  judg- 
ment the  board  appeals. 

1.  The  plaintiff's  contention  is  that  by  the  act  of  the  board 
appointing  him  and  others  regular  policemen  they  were  con- 
stituted officers,  and  that  their  tenure  of  office  was  during 
good  behavior ;  that  they  could  not  be  removed  for  any  cause 
or  purpose  whatsoever,  except  for  inefficiency,  misconduct,  in- 
subordination, or  violation  of  law;  and  that  the  dismissals 
were  made  to  subserve  political  purposes,  contrary  to  the 
direct  inhibition  of  the  charter.  Upon  the  other  hand,  it  is 
maintained  that  the  board  was  vested  with  ample  power  to  so 
manage  and  regulate  the  department  as  to  adapt  it  to  the 
exigencies  of  the  service,  and  that  it  was  authorized  to  reduce 
the  police  force  upon  economical  grounds,  being  charged  with 
the  duty  of  keeping  the  expenses  of  the  department  within 
the  appropriations  or  funds  available  therefor,  and  that  the 
dismissal  of  plaintiff,  with  others,  was  in  pursuance  of  that 
authority,  and  not  for  political  reasons.  The  proceeding  being 
by  writ  of  review,  the  question  must  be  resolved  by  the  record, 
as  one  of  law,  and  no  extraneous  facts  or  evidence  aliunde  can 
be  taken  into  account. 

2.  The  police  commissioners  are  by  the  charter  given  ple- 
nary power  pertaining  to  the  organization,  management,  and 
control  of  the  police  department.  In  this  respect  they  stand 
in  the  place  and  stead  of  the  common  council,  as  they  are 
clothed  with  all  the  executive  functions  of  the  city  pertaining 
thereto.  They  are  authorized  to  adopt  rules  and  regulations 
for  receiving  and  hearing  complaints  against  members  of  the 
police  force;  for  their  removal,  suspension,  or  forfeiture  of 
wages  on  account  of  misconduct  or  negligence  in  the  discharge 
of  their  duties:  Sections  68,  69,  70,  Portland  City  Charter, 
1898.  Beyond  this,  their  functions  require  that,  from  an  eco- 
nomical standpoint,  they  shall  so  manage  and  conduct  the  af- 
fairs pertaining  to  the  department  as  to  keep  the  expenses 
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within  the  revenues  appropriated  and  available  for  that  pur- 
pose :  Section  32,  subd.  1,  and  sections  51,  71,  217,  Portland 
City  Charter,  1898;  Qadsby  v.  Portland,  38  Or.  135  (63  Pac. 
14).  The  revenues  are  fixed  by  the  charter,  and,  after  an  as- 
sessment is  made,  the  amount  available  may  be  readily  ascer- 
tained. In  view  of  these  powers  and  functions  imposed  upon 
the  board,  it  was  declared  that  all  appointments  made  thereby 
should  continue  during  good  behavior,  and  that  no  officer  or 
member  of  the  department  should  be  removed  or  reduced  in 
rank  or  pay  upon  political  grounds,  or  for  any  reason  except 
inefficiency,  misconduct,  insubordination,  or  violation  of  law, 
after  a  fair  trial  upon  complaint  regularly  preferred,  and  rea- 
sonable notice :  Sections  99-101.  These  latter  regulations  are 
restrictions  upon  the  powers  previously  accorded,  and  are  to 
be  construed  as  limiting  the  power  of  removal  for  cause  to 
those  several  reasons  enumerated,  but  the  power  to  so  admin- 
ister the  affairs  of  the  department  as  to  keep  the  expenditures 
within  the  estimated  revenues  is  not  thereby  restrained  or  cir- 
cumscribed. Having  the  power  to  organize  the  police  force 
in  the  first  instance  the  commissioners  have  the  power  to  in- 
crease or  reduce  it  as  the  exigencies  and  proper  management 
may  require ;  and  therefore,  if  the  anticipated  revenues  are  in- 
sufficient to  meet  the  requirements  of  an  efficient  service,  they 
may  reduce  the  force  so  that  the  expenditures  will  not  exceed 
the  appropriations,  if  practicable. 

This  is  a  view  taken  of  a  like  situation  in  New  York,  and 
seems  reasonable  and  sound.  It  was  there  enacted  that  "no 
regular  clerk  or  head  of  a  bureau  shall  be  removed  until  he  has 
been  informed  of  the  cause  of  the  proposed  removal,  and  has 
been  allowed  an  opportunity  of  making  an  explanation,  and  in 
every  case  of  removal,  the  true  grounds  thereof  shall  be  forth- 
with entered  upon  the  records  of  the  department  or  board," 
the  object  of  which  legislation  was  declared  to  be  to  prevent 
removals,  except  for  cause,  and  then  only  after  an  opportunity 
to  be  heard.  It  was  adjudged  that  such  enactment  had  no  ap- 
plication to  the  case  where  a  clerkship  was  abrogated,  because 
there  was  no  further  need  for  the  services,  or  for  the  lack  of 
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available  funds  with  which  to  meet  expenses.  In  another  case 
it  was  said  that  the  provision  has  no  application  to  a  case 
where  the  incumbent  was  dismissed  for  want  of  funds,  or  in 
order  to  reduce  expenses:  Lcthbridge  v.  City  of  New  York, 
133  N.  Y.  232,  237  (30  N.  E.  975) ;  Langdon  v.  Mayor  of  New 
York,  92  N.  Y.  427 ;  People  ex  rel.  v.  Board  of  Fire  Com'rs,  72 
N.  Y.  445;  Moores  v.  State  ex  rel.  54  Neb.  486  (74  N.  W.  823). 

3.  It  is  urged  that  the  board  is  not  accorded  the  power  of 
removal  by  way  of  distinguishing  some  of  the  cases  where  it 
appears  that  such  a  power  was  expressly  given  by  statute. 
But  the  authority  is  implied  from  the  power  of  appointment, 
where  the  tenure  of  the  office  is  not  otherwise  defined,  unless 
restrained  or  limited  by  some  other  provision.  We  quote  the 
language  of  the  cases : ' '  The  power  to  appoint  to  office  or  place 
wThere  the  term  and  tenure  are  not  defined  necessarily  carries 
with  it  the  power  of  removal":  People  ex  rel.  v.  Board  of 
Fire  Com'rs,  73  N.  Y.  437,  441.  "In  the  absence  of  restraints 
imposed  by  the  constitution  or  by  statute,  the  power  of  ap- 
pointment implies  the  power  of  removal,  when  no  definite  term 
is  attached  to  the  office  by  law":  People  ex  rel.  v.  Lathrop, 
142  N.  Y.  113,  116  (36  N.  E.  805).  "With  respect  to  the 
tenure  or  duration  of  public  employment  such  as  the  relator 
had  at  the  time  of  his  dismissal  (a  member  of  the  park  police 
of  the  City  of  New  York),  the  general  rule  is  that  where  the 
power  of  appointment  is  conferred  in  general  terms  and  with- 
out restriction,  the  power  of  removal,  in  the  discretion  and  at 
the  will  of  the  appointing  power,  is  implied,  and  always  exists, 
unless  restrained  and  limited  by  some  other  provision  of  law" : 
People  ex  rel.  v.  Robb,  126  N.  Y.  180, 182  (27  N.  E.  267).  So 
that  we  need  not  look  further  for  the  power  of  removal.  It 
exists  by  implication,  unless  restrained  by  some  other  pro- 
vision of  the  charter. 

1  In  November,  1898,  J.  L.  Wells  was  appointed  humane 
officer;  and  on  the  third  of  November,  1899,  the  board  pro- 
ceeded to  reorganize  the  department  by  appointing  fifty-six 
men  upon  the  police  force,  among  whom  were  0.  P.  Church 
and  the  plaintiff.    This  is  apparently  all  there  was  of  the  or- 


464  Venable  v.  Police  Commissioners.     [40  Or. 

ganization,— the  simple  appointment  of  these  men  as  regular 
policemen.  The  record  of  the  board  of  June  23, 1900,  is  to  this 
effect:  "The  following  members  of  the  police  department 
were  dismissed  from  service,  there  being  no  funds  for  their 
payment ;  and  the  commissioners  desire  to  state  that,  while  the 
officers  performed  their  duties,  the  action  of  Mr.  Greenleaf, 
the  assessor,  in  reducing  the  assessment,  made  it  imperative.' f 
Then  follow  the  names  of  the  persons  dismissed,  among  whom 
were  the  plaintiff,  J.  L.  "Wells,  and  eight  others.  So  it  appears 
that  the  dismissal  or  removal  from  service  of  these  men  was 
no  more  informal  than  their  appointment.  Now,  if  this  was  a 
reduction  of  the  police  force,  and  not  a  sheer  removal  of  the 
incumbents,  and  such  reduction  was  for  economical  reasons, 
it  must  be  considered,  under  the  authorities,  legitimate  and 
valid;  and  this  depends  upon  whether  the  mode  adopted  for 
such  reduction  was  regular  and  competent  for  the  purpose, 
and  upon  the  construction  to  be  given  the  language  of  the 
board  in  making  the  removals  as  to  its  intention  in  the  prem- 
ises. The  only  creation  there  was  of  any  office  was  the  ap- 
pointment of  these  men  to  serve  in  the  capacity  <Jf  regular 
policemen.  The  board  had  not,  so  far  as  the  record  shows, 
previously  adopted  any  rule  or  regulation,  as  it  is  probable 
it  was  empowered  to  do,  creating  or  establishing  any  office  by 
the  title  of  regular  policeman,  or  designating  the  number  that 
should  constitute  the  police  force.  So  there  were  no  offices  to 
be  filled  at  the  time  of  the  appointment,  and  none  exist  now, 
except  as  the  appointments  authorize  the  incumbents  to  as- 
sume the  title  and  discharge  the  duties  pertaining  thereto.  As 
the  method  of  creating  the  offices  was  by  the  appointment  of 
the  officers  solely,  the  removal  of  the. incumbents  was  effective 
for  their  abrogation,  so  that  the  police  force  as  thus  organized 
was  reduced  by  the  number  of  regular  policemen  dismissed 
from  service.  No  more  formal  or  particular  method  could  be 
required  to  be  observed  in  the  reduction  of  the  force  than  in 
its  establishment  or  increase. 

5.  Was  it  the  purpose  of  the  board  in  dismissing  these  men 
from  service  to  reduce  the  force  because  of  the  lack  of  suffi- 
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cient  funds  to  warrant  their  retention,  or,  as  charged  by  plain- 
tiff, did  it  remove  them  for  political  reasons!  The  presump- 
tion always  obtains  that  public  officials  and  boards  indued  with 
public  functions  have  acted  and  will  act  in  the  discharge  of 
their  duties  honestly  and  in  entire  good  faith.  So  we  must  as- 
sume that  the  board  has  discharged  its  duties  uprightly  and 
with  good  and  lawful  intent  in  the  present  instance,  unless 
the  contrary  appears.  The  form  of  the  order,  reciting  that 
the  members  were  dismissed  from  service,  with  the  declaration 
that  they  had  performed  their  duties,  must  be  interpreted  to 
mean  that  they  were  relieved  for  no  reasons  detrimental  to 
their  standing  as  officers.  But  the  reason  stated  for  relieving 
them  is  that  there  were  no  funds  for  their  payment,  and  this 
was  sufficient,  if  true  and  made  bona  fide.  As  to  the  truth 
of  the  assertion,  there  is  absolutely  nothing  in  the  record  to 
controvert  it.  The  fact  that  the  order  was  made  soon  after 
the  general  election  is  a  circumstance  in  support  of  plaintiff's 
position,  but  it  is  clearly  not  sufficient  within  itself  to  impute 
bad  faith.  It  is  asserted,  however,  that  other  men  were  subse- 
quently appointed  in  the  stead  of  those  dismissed,  and  that 
this  indicates  unmistakably  the  evil  intent  with  which  the 
board  acted  in  the  first  instance.  Now,  if  we  are  permitted  in 
this  kind  of  a  proceeding  to  take  into  consideration  the  subse- 
quent records  in  connection  with  the  original  order,  for  the 
purpose  of  ascertaining  with  what  intent  the  latter  was  made, 
—a  proposition  about  which  there  is  some  doubt,— we  find  that 
on  July  30,  a  month  afterwards,  0.  P.  Church  was  appointed 
as  a  special  policeman,  vice  Jack  Roberts.  He  is  not  com- 
plaining, however,  and  the  incident  throws  no  light  upon  the 
original  order  of  dismissal.  On  August  2,  Parker  and  Cole 
were  reappointed  regular  policemen,  and  John  F.  Kerrigan 
and  Frank  J.  Snow  were  appointed  detectives.  No  inference 
can  be  drawn  from  the  fact  of  reappointing  Parker  and  Cole 
that  they  and  others  were  relieved  for  political  reasons.  In- 
deed, the  reasonable  deduction  would  be  quite  to  the  contrary. 
Kerrigan  and  Snow  were  appointed  to  a  different  service. 

40  Ob.- ao. 
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Whether  the  position  is  one  of  higher  grade  than  a  regular 
policeman,  and  should  have  been  made  from  the  regular  force, 
is  not  disclosed,  but  the  fact  of  their  appointment  in  no  way 
impeaches  the  good  faith  of  plaintiff's  dismissal.  On  Sep- 
tember 2,  Du  Bois  and  Harkleroad  were  reappointed ;  and  on 
November  5,  Church  was  reinstated,  and  Joe  Reising  ap- 
pointed as  a  regular  policeman,  to  be  detailed  as  humane  offi- 
cer at  the  instance  of  the  Humane  Society,  and  has  received  no 
pay  from  the  department  for  his  services.  This  constitutes 
the  whole  record.  Of  the  ten  dismissed  from  service,  four 
have  been  reinstated,  two  are  not  complaining,  while  four  are 
prosecuting  writs  of  review  for  their  reinstatement.  Of  these 
latter,  none  others  have  succeeded  to  their  posts  of  duty,  so  it 
cannot  be  said  that  they  have  been  displaced  to  make  room  for 
men  more  congenial  politically  with  the  board,  and  it  is  diffi- 
cult, if  not  inimical  to  reasonable  deduction,  to  extract  from 
the  record,  in  the  face  of  the  presumption  of  good  faith  pri- 
marily to  be  accorded  the  acts  of  the  board,  that  these  dis- 
missals were  made  for  political  reasons. 

True,  it  was  the  indubitable  purpose  of  the  legislature  to 
extend  civil  service  rules  to  the  police  and  fire  departments  of 
the  City  of  Portland,— a  commendable  and  meritorious  policy 
to  adopt,— and  the  charter  provisions  relative  thereto  should 
be  vigorously  and  scrupulously  observed  and  executed;  but 
it  has  never  been  the  purpose  of  civil  service  reform  to  hamper 
or  cripple  the  public  service,  so  that  it  may  not  be  conducted 
for  the  best  interest  of  the  state  or  municipality  concerned. 
The  legislature  has  not  promulgated  any  specific  rules  for  the 
organization,  management,  and  control  of  the  police  depart- 
ment, nor  has  it  designated  the  number  of  offices  to  be  estab- 
lished, the  grades  thereof,  or  pointed  out  the  method  for  the 
selection  of  special  officers  for  dismissal  where  a  reduction 
of  the  service  is  contemplated ;  and  we  are  not  advised  of  any 
that  the  members  of  the  police  commission  have  adopted 
for  the  regulation  and  government  of  these  matters.  Per- 
haps they  have  adopted  none,  or  possibly  have  failed  in  this 
respect  to  exercise  the  power  accorded,  or  to  observe  the  rea- 
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sonable  mandate  of  the  charter;  but  unless  we  can  say  that 
they  have  exceeded  their  jurisdiction,  or  exercised  their  judi- 
cial functions  erroneously,  to  the  injury  of  the  plaintiff,  we  are 
powerless  to  give  relief  in  this  kind  of  a  proceeding. 

The  record  does  not  disclose  an  excess  of  authority,  and 
hence  the  judgment  of  the  circuit  court  will  be  reversed,  and 
the  cause  will  be  remanded,  with  directions  to  dismiss  the  writ, 
and  it  is  so  ordered. 

Mr.  Chief  Justice  Bean,  dissenting. 

As  the  charter  does  not  specify  the  number  of  officers  or 
members  of  the  police  force,  but  makes  it  the  duty  of  the 
board  of  police  commissioners,  with  the  funds  derived  from 
an  annual  tax  of  not  to  exceed  one  and  three-quarter  mills 
(Laws,  1898,  p.  109,  §  32;  Laws,  1898,  p.  180,  §  217),  to  or- 
ganize, govern,  and  conduct  a  police  force,  with  a  chief,  one  or 
more  captains,  detectives,  etc.,  and  "a  suitable  force  of  regular 
policemen" (Laws,  1898,  p.  125,  §  68;  Laws,  1898,  p.  127,  §  70), 
I  concur  in  the  view  that  it  is  within  the  power  of  the  board 
to  reduce  the  force  whenever  the  public  revenues  demand.  I 
think,  however,  this  should  be  done  by  direct  resolution  or 
order  abrogating  the  extra  offices,  and  not  by  the  mere  re- 
moval of  the  officers.  As  I  read  the  charter,  the  board  is  abso- 
lutely prohibited  from  removing  a  policeman,  except  for  cer- 
tain enumerated  causes,  which  do  not  include  a  want  of  funds : 
Laws,  1898,  p.  139,  §  101.  So  long  as  the  office  exists,  the  ap- 
pointee is  entitled  to  hold  it,  unless  removed  in  the  manner 
provided  in  the  charter,  and  for  the  causes  specified.  The 
record  of  the  police  board  recites  that  the  plaintiff  and  other 
policemen  named  were  " dismissed  from  service,"  and  I  doubt 
whether  it  can  be  properly  held  to  show  an  intention  to  reduce 
the  force  or  abrogate  the  offices  they  held,  especially  in  view 
of  the  subsequent  action  of  the  board  in  reappointing  some  of 
the  persons  dismissed,  and  in  appointing  others,  without  an 
order  increasing  the  force.  Reversed. 
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FERGUSON  r.  BYERS. 

[67  Pac.  1115.  69  Pac.  32.] 

ttUFFICIENCY   OF  PETITION  FOB   WRIT  OF  REVIEW. 

1.  Under  a  statute  such  as  Hill's  Ann.  Laws,  |  584,  which  require*  a 
petition  for  a  writ  to  review  the  decision  of  an  Inferior  tribunal  to  describe 
with  convenient  certainty  the  judgment  to  be  reviewed,  and  to  set  forth  the 
alleged  errors,  and  section  585,  which  provides  that  the  writ  shall  issue 
when  the  Inferior  court  appears  to  have  exercised  its  functions  erroneously, 
or  to  have  exceeded  its  jurisdiction  to  the  injury  of  some  substantial  right 
of  the  petitioner,  it  is  not  necessary  that  the  petition  should  set  forth  dis- 
tinctly that  the  petitioner  has  been  injured,  since  that  is  a  mere  conclusion 
from  the  statement  of  the  particulars  in  which  the  lower  court  erred. 

Jurisdiction  of  Justice's  Court — Amount  of  Claim. 

2.  The  jurisdiction  of  a  justice's  court  in  Oregon  is  to  be  determined  by 
the  ad  damnum  clause  of  the  complaint,  and  not  by  the  amount  of  the  judg- 
ment, and  if  the  complaint  prays  for  more  than  the  jurisdictional  amount 
the  court  is  without  jurisdiction ;  and  further,  where  the  complaint  prays 
for  a  sum  in  excess  of  the  jurisdictional  amount,  the  remission  of  the  excess 
at  the  time  of  trial  will  not  confer  Jurisdiction :  Troy  v.  Hall  garth,  35  Or. 
162,  applied. 

Appeal — Definiteness  of  Objections  to  Cost  Bill. 

3.  Under  Section  556  of  Hill's  Ann.  Laws,  objection  to  a  cost  bill  should 
be  sufficiently  definite  to  apprise  the  adverse  party  of  the  particulars  wherein 
the  disputed  Items  are  claimed  to  be  unwarranted,  and  this  rule  is  suffi- 
ciently complied  with  by  a  series  of  objections  stating  that  the  alleged  cost 
of  the  transcript  Is  excessive  because  it  was  for  unnecessary  documents,  and 
that  the  abstract  contains  a  certain  amount  of  irrelevant  matter,  and  that 
the  cost  of  printing  the  brief,  exclusive  of  repetitions  and  irrelevant  matter, 
would  not  exceed  a  stated  amount. 

Cost  of  Appeal — Unnecessary  Matter  in  Transcript.* 

4.  Under  Rules  1  and  2  of  the  supreme  court  (35  Or.  587,  588),  a  tran- 
script should  contain  only  the  papers  specified  therein,  and  where  other 
papers  have  been  copied  into  the  record  the  charge  for  such  copying  should 
not  be  allowed  in  the  cost  bill ;  as,  for  example,  the  losing  party  should  not 
be  obliged  to  pay  for  the  repetition  of  the  title  of  the  case,  the  repetition  of 
the  cost  bill,  the  file  marks  on  the  papers,  the  signatures  of  officers  and  attor- 
neys, and  such  Irrelevant  matter. 

Cost  of  Pbinting  Unnecessary  Matter  in  Abstracts.** 

5.  Parties  who  include  unnecessary  matter  in  their  abstracts,  or  who  un- 


•Notb. — The  expense  of  preparing  matter  included  in  the  transcript  con- 
trary to  the  limitation  of  Rule  2  cannot  be  taxed,  under  Rule  24 :  Albert  v. 
tialem,  39  Or.  466  (66  Pac.  233)  ;  Hammer  v.  Downing,  39  Or.  505  (67  Pac 
30). — REPORTER. 

•♦Note. — The  habit  of  printing  in  the  abstract  matter  not  reasonably  de- 
signed to  present  the  questions  reserved  for  consideration  on  the  appeal  is  a 
departure  from  both  the  terms  and  spirit  of  Rule  4,  relating  to  the  prepara- 
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necessarily  repeat  papers,  and  especially  long  indorsements  and  file  marks, 
should  not  be  allowed  the  expense  of  printing  them,  under  Rules  4  and  24 
(35  Or.  087,  591,  608). 

cost  of  Unnecessary  Matter  in  Brief. 

6.  Parties  printing  briefs  in  the  supreme  court  should  not  reproduce  the 
matter  required  by  the  rules  to  be  in  the  abstract,  and  where  they  do  so  the 
expense  thereof  should  not  be  allowed  as  part  of  the  costs. 

Costs  on  Appeal — Clerical  Expense. 

7.  A  successful  party  in  the  supreme  court  is  not  entitled  to  recover  as 
an  Item  of  costs  the  expense  of  copying  paper  used  in  preparing  the  case  on 
appeal. 

From  Polk :    Reuben  P.  Boise,  Judge. 

This  is  a  proceeding  by  a  writ  to  review  the  judgment  of  a 
justice's  court,  and  is  on  appeal  from  a  judgment  of  the  cir- 
cuit court  dismissing  the  writ.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  Frank  Holmes. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Messrs.  B.  F.  Bonham  and  Carey  F.  Martin. 

Mr.  Justice  Moore  delivered  the  opinion. 

This  is  a  proceeding  to  review  a  judgment  of  an  inferior 
court.  The  defendant,  in  an  action  against  the  plaintiff  in 
the  justice's  court  of  District  No.  5,  Polk  County,  alleged  in 
her  complaint  that  she  was  the  owner  and  entitled  to  the  pos- 
session of  a  bay  mare  valued  at  $100,  a  colt  at  $25,  a  bay  horse 
at  $100,  a  buggy  at  $20,  and  a  set  of  harness  at  $4,  which  the 
plaintiff  attached  in  said  county  in  an  action  wherein  C.  L. 
Pearce  was  plaintiff  and  J.  A.  Byers  defendant;  that  such 
seizure  was  wrongful,  and  by  reason  thereof  she  was  damaged 
in  the  sum  of  $25,  and  prayed  for  the  return  of  the  property, 
or  the  value  thereof  in  case  a  delivery  could  not  be  had,  and 
the  sum  of  $25  damages.    A  summons  was  issued,  directed  to 


tlon  of  abstracts,  and  the  cost  of  such  extra  matter  will  not  be  allowed,  under 
liule  23.  if  sensonably  objected  to:  Young  v.  State,  36  Or.  417  (60*  Pac. 
711)  ;  Hemmer  v.  Downing,  39  Or.  505  (67  Pac.  30). — Reportek. 
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the  constable,  commanding  him  to  summon  the  plaintiff  to 
appear  at  a  time  and  place  specified  to  answer  said  complaint. 
The  return  indorsed  on  the  summons  shows  that  the  constable, 
not  being  able,  after  diligent  search  and  inquiry,  to  find  the 
plaintiff  in  said  county,  substituted  service  thereof  was  made 
upon  his  wife  at  his  residence  and  usual  place  of  abode.  The 
plaintiff's  counsel  having  appeared  specially  for  that  purpose, 
moved  the  court  to  quash  the  service  of  the  summons  on  the 
ground  that  the  copy  thereof  was  not  delivered  at  his  residence 
and  usual  place  of  abode ;  but  the  motion  was  overruled,  and 
plaintiff  refused  to  further  plead  or  answer,  whereupon  judg- 
ment was  rendered  against  him  for  the  possession  of  the  prop- 
erty or  for  the  sum  of  $249,  the  value  thereof,  the  defendant's 
counsel  waiving  all  damages  for  the  alleged  wrongful  taking 
and  detention.  The  petition  by  the  plaintiff  herein  for  the 
writ  of  review  sets  forth  the  errors  alleged  to  have  been  com- 
mitted by  the  justice's  court,  among  which  it  is  averred  that 
it  did  not  have  jurisdiction  of  the  subject-matter  of  the  action. 
The  writ  having  been  issued  by  the  circuit  court  for  said 
county,  the  return  thereto  sets  forth  the  facts  in  substance  as 
hereinbefore  stated,  and,  a  trial  being  had,  the  writ  was  dis- 
missed and  the  plaintiff  appeals  to  this  court. 

1.  The  question  to  be  considered  is  whether  the  judgment  of 
the  justice's  court  is  void  in  consequence  of  a  want  of  juris- 
diction. As  a  preliminary  matter,  however,  it  is  insisted  by 
defendant's  counsel  that  the  petition  for  the  writ  of  review- 
does  not  state  facts  sufficient  to  entitle  the  plaintiff  to  the 
benefit  of  this  special  remedy,  because  it  is  not  alleged  therein 
that  the  justice's  court  exercised  its  functions  erroneously  to 
the  injury  of  any  substantial  right  of  the  plaintiff.  The  writ 
of  review  under  our  system  of  procedure  is  analogous  to  the 
common-law  remedy  by  certiorari :  Hill 's  Ann.  Laws,  §  582 ; 
Dayton  v.  Board  of  Equaliz.  33  Or.  131  (50  Pac.  1009).  The 
statute  provides,  in  effect,  that  it  shall  be  allowed  by  the  cir- 
cuit or  county  courts,  or  by  a  judge  thereof,  upon  the  petition 
of  the  plaintiff,  describing  the  decision  sought  to  be  reviewed, 
and  setting  forth  the  errors  alleged  to  have  been  committed 
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therein:  Hill's  Ann.  Laws,  §  584;  Southern  Oregon  Co.  v. 
Coos  County,  30  Or.  250  (47  Pac.  852).  Before  allowing  the 
writ  of  review,  the  court  ought  to  be  reasonably  satisfied,  from 
an  inspection  of  the  petition,  that  the  inferior  court,  officer,  or 
tribunal,  in  the  exercise  of  judicial  functions,  appears  to  have 
employed  its  or  his  power  erroneously,  or  to  have  exceeded  its 
or  his  jurisdiction,  to  the  injury  of  some  substantial  right  of 
the  plaintiff:  Hill's  Ann.  Laws,  §  585.  The  petition  in  the 
case  at  bar  described  the  judgment  in  the  justice's  court 
sought  to  be  reviewed,  and  specified  with  particularity  the 
errors  alleged  to  have  been  committed ;  and,  the  plaintiff  hav- 
ing thus  complied  with  the  necessary  statutory  requirements, 
the  petition  stated  facts  sufficient  to  entitle  him  to  the  relief 
demanded,  without  alleging  therein  that  the  decision  resulted 
in  injury  to  any  of  his  substantial  rights,  which  is  a  mere 
legal  conclusion,  to  be  deduced  by  the  court  from  the  aver- 
ments of  fact. 

2.  Considering  the  appeal  on  its  merits,  the  statute  limiting 
the  amount  in  controversy  is  as  follows:  "A  justice's  court 
has  jurisdiction,  but  not  exclusive,  of  the  following  actions: 
*  *  *  (2)  For  the  recovery  of  specific  personal  property, 
when  the  value  of  the  property  claimed  and  the  damages  for 
the  detention  do  not  exceed  two  hundred  and  fifty  dollars": 
Hill's  Ann.  Laws,  §  908.  It  will  be  remembered  that  the  de- 
fendant alleged  in  her  complaint  in  the  action  to  recover  pos- 
session of  the  property  that  the  value  thereof  is  $249,  and  that 
in  consequence  of  the  unlawful  seizure  and  detention  she  sus- 
tained damage  in  the  sum  of  $25,  thus  making  the  amount  in 
controversy,  in  case  possession  of  the  property  could  not  be 
secured,  the  sum  of  $274,  which  is  in  excess  of  the  jurisdiction 
of  a  justice's  court,  and  its  judgment  is  void  unless  the  remis- 
sion by  defendant's  counsel  of  the  sum  of  $25  removes  the 
objection :  Camp  v.  Wood,  10  Watts,  118.  While  a  diversity 
of  judicial  opinion  exists  as  to  what  constitutes  the  amount  in 
controversy,  it  is  settled  in  this  state  that  the  sum  thus  in- 
volved is  to  be  determined  by  the  ad  damnum  clause  of  the 
complaint,  and  not  by  the  amount  of  the  judgment:    Troy  v. 
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Hallgarth,  35  Or.  162  (57  Pac.  374).  The  defendant  not  hav- 
ing remitted  any  part  of  the  damage  which  she  claims  to  have 
sustained  until  the  judgment  for  the  possession  of  the  prop- 
erty was  rendered,  it  is  not  necessary  to  consider  whether  a 
party  can  waive  a  part  of  his  claim,  so  as  to  bring  it  within  the 
jurisdiction  of  an  inferior  court ;  for,  to  accomplish  this  re- 
sult, the  remitter  must  be  made  when  the  action  is  begun; 
otherwise  jurisdiction  of  the  subject-matter  is  not  secured: 
Litchfield  v.  Daniels,  1  Colo.  268.  In  that  case  it  was  held  that, 
if  the  plaintiff  limit  the  ad  damnum  in  his  declaration  to 
$2,000,  this  shall  operate  to  remit  the  excess  over  that  sum  to 
the  defendant,  the  court  saying :  * '  If  there  be  due  on  the  in- 
strument sued  on  $10,000,  still  if  the  plaintiff  limits  his  claim 
to  $2,000  the  case  is  within  the  jurisdiction  of  the  court.  The 
limitation  of  his  claim  in  the  ad  damnum  operates  per  se  as  a 
remittance  of  whatever  amount  may  be  due  in  excess  of 
$2,000/  ' 

A  court's  jurisdiction  of  the  subject-matter  of  an  action  is 
determined,  in  the  first  instance,  from  an  inspection  of  the  al- 
legations of  a  complaint.  Such  jurisdiction,  however,  may  be 
defeated  by  the  introduction  of  testimony  at  the  trial,  con- 
clusively showing  that  the  subject  of  the  controversy  is  not 
within  the  limit  of  the  court's  power:  Corbett  v.  Childers,  17 
Or.  528  (21  Pac.  670).  But  where,  from  an  inspection  of  the 
complaint,  the  court  does  not  have,  in  the  first  instance,  juris- 
diction of  the  subject-matter,  neither  testimony  nor  remitter 
can  confer  such  jurisdiction.  The  defendant  having  alleged  in 
her  complaint  that  the  value  of  the  property  taken  and  the 
damage  sustained  by  her  was  the  sum  of  $274,  which  she  ap- 
parently sought  to  recover,  the  justice's  court  never  secured 
jurisdiction  of  the  subject-matter. 

It  follows  from  this  consideration  that  the  judgment  of  the 
circuit  court  is  reversed,  and  the  cause  remanded,  with  direc- 
tion to  annul  the  judgment  of  the  justice's  court. 

Reversed. 
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Decided  26  May,  1002. 

On  Motion  to  Retax  Costs. 

Per  Curiam.  This  is  a  motion  to  retax  costs.  The  judg- 
ment of  the  court  below  having  been  reversed,  the  appellant 
filed  a  cost  bill,  in  which  he  demanded,  inter  alia,  for  the  tran- 
script of  the  cause,  $19.20;  for  printing  the  abstract  of  the 
record  and  brief,  $116  and  $41,  respectively,  and  for  ste- 
nographer's fees  in  preparing  papers  for  the  appeal,  $18.75. 
The  respondent,  within  the  time  prescribed  by  statute,  objected 
to  these  items,  alleging  that  the  claim  for  the  transcript  was 
excessive  because  there  had  been  improperly  included  therein 
documents  not  required;  that  the  reasonable  cost  of  copying 
records  necessary  for  the  appeal  could  not  exceed  the  sum  of 
$2.10 ;  that  the  abstract,  in  excess  of  twenty  pages,  was  irrele- 
vant and  that  the  cost  of  publishing  the  material  part  thereof 
should  not  be  more  than  $13 ;  that  the  brief  is  greatly  enlarged 
by  repetitions  and  that  the  relevant  part  thereof  does  not  ex- 
ceed twenty-one  pages,  the  publication  of  which  could  have 
been  secured  for  the  sum  of  $13.60 ;  and  that  the  stenograph- 
er's fees  were  not  allowable  as  a  disbursement.  The  appellant 
thereupon. filed  an  amended  verified  statement,  wherein  he  at- 
tempted to  show  that  they  were  reasonable,  and  that  the  pro- 
lixity of  the  record  was  made  so  by  the  respondent,  thereby 
requiring  a  voluminous  abstract  and  brief.  The  clerk  allowed 
for  the  transcript  the  sum  of  $10;  for  printing  the  abstract, 
$31.45 ;  and  for  the  brief,  $28.05 ;  and  disallowed  the  demand 
for  stenographer's  fees;  whereupon  appellant's  counsel  filed 
a  motion  to  retax  the  disputed  items,  contending  that  the  ob- 
jections so  interposed  were  not  sufficiently  definite  to  authorize 
the  clerk  to  make  any  change  in  the  costs  so  demanded. 

3.  If  the  prevailing  party,  within  five  days  from  the  entry 
of  judgment,  files  a  statement  of  the  costs  and  disbursements 
to  which  he  claims  to  be  entitled,  the  adverse  party,  within  two 
days  from  the  time  allowed  to  file  the  same,  may  file  objections 
thereto,  stating  the  particulars  of  such  objections:  Hill's  Ann. 
Laws,  §  556.    The  objections  to  the  cost  bill  ought  to  be  suffi- 
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ciently  definite  to  notify  the  prevailing  party  wherein  it  is 
claimed  the  disputed  items  are  unwarranted  and  to  what  ex- 
tent they  are  unreasonable,  and,  if  the  averments  are  contro- 
verted by  an  amended  verified  statement,  the  issues  thus 
framed  properly  present  the  questions  to  be  determined  by  the 
clerk  in  the  first  instance.  In  the  case  at  bar,  the  objections 
specify  with  particularity  the  items  controverted,  and  state 
wherein  it  is  claimed  they  are  unwarranted  and  to  what  extent 
they  are  excessive  and  unreasonable,  and,  in  our  opinion,  are 
sufficiently  definite  to  call  attention  thereto  and  to  authorize 
a  revision  thereof. 

4.  The  method  prescribed  for  preparing  causes  for  trial  in 
this  court,  so  far  as  applicable  to  the  question  involved,  is  as 
follows:  "Transcripts  on  appeal  in  civil  cases,  unless  other- 
wise directed  by  the  appellant,  shall  include  only  a  copy  of  the 
judgment  roll, — that  is,  the  pleadings  upon  which  the  cause 
was  tried,  summons  and  proof  of  service  thereof,  bill  of  ex- 
ceptions, orders  relating  to  a  change  of  parties,  the  entry  of 
judgment,  and  such  other  journal  entries  or  orders  only  as  in- 
volve the  merits  and  necessarily  affect  the  judgment,  the 
notice  of  appeal,  and  any  order  enlarging  the  time  in  which 
to  file  the  transcript,  and  a  certificate  of  the  clerk  of  the  filing 
of  the  undertaking":  Rule  1  (35  Or.  587,  37  Pac.  v).  Rule 
2  (35  Or.  588,  37  Pac.  v,)  prescribes  the  form  and  arrangement 
of  the  transcript,  and  in  a  note  thereto  the  following  explana- 
tion is  given :  '  *  The  foregoing  form  is  intended  only  as  a  sug- 
gestion, and  is  to  be  varied  according  to  the  circumstances  of 
each  particular  case.  The  actual  facts  of  the  case  will  indicate 
what  is  to  be  done,  but  in  all  cases,  civil  as  well  as  criminal, 
the  transcript  is  to  be  prepared  substantially  in  conformity 
with  the  above  form,  giving  the  proper  order  and  date  of  fil- 
ing papers,  and  incorporating  them  at  the  proper  date  as  to 
the  proceedings  of  the  court,  omitting  from  the  transcript  all 
unnecessary  papers,  such  as  undertakings  on  appeal,  cost  bills, 
when  not  involved  therein,  as  well  as  papers  and  orders  which 
have  ceased  to  perform  any  office  in  the  case,  such  as  demurrers 
and  original  pleadings  when  superseded  by  amended  ones  or 
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waived  by  pleading  over,  unless  such  original  pleadings  a*e 
necessary  to  a  proper  understanding  of  the  questions  to  be 
presented  on  appeal.  The  title  of  the  court  and  cause,  unless 
otherwise  directed,  may  be  omitted  from  all  papers  except  the 
first  paper  in  the  cause,  but  the  word  *  title'  shall  be  used,  the 
character  of  the  paper,  whether  complaint,  summons,  answer, 
etc.,  shall  be  designated.  The  file  marks  and  indorsements 
may  also  be  omitted,  unless  otherwise  directed.' '  But  when 
the  cause  is  to  be  tried  on  an  abstract  a  copy  of  the  undertak- 
ing is  also  required :  Laws,  1899,  p.  227.  By  examining  the 
transcript  in  the  light  which  these  rules  afford  it  is  ascertained 
that  the  title  of  the  cause,  after  being  stated  in  the  first  papers 
in  the  case,  is  repeated  forty-one  times ;  %that  the  indorsements 
made  upon  such  papers,  including  file  marks  and  in  many  in- 
stances the  names  of  the  attorneys,  are  copied  eighteen  times, 
several  of  which  occupy  nearly  a  full  page ;  that  the  following 
memorandum  is  repeated  four  times,  viz. :  * '  The  cost  of  the 
above  and  foregoing  case  is  as  follows,  to  wit:  Notary's  fees, 
$1 ;  justice 's  fees,  $8.05 ;  constable 's  fees,  $9.20. ' '  The  petition 
for  the  writ  of  review  sets  out  copies  of  all  the  pleadings  and 
papers  filed  in  the  justice's  court,  the  action  thereon,  an  orig- 
inal and  an  amended  complaint  when  the  only  change  con- 
sisted in  inserting  the  figure  *  *  9  "  as  indicating  the  number  of 
the  justice's  district,  the  original  and  an  alias  summons,  the 
returns  thereon,  motions  to  set  aside  the  service  of  each  sum- 
mons, affidavits  in  support  thereof,  the  judgment  of  the  jus- 
tice's court,  and  all  other  proceedings  therein.  The  writ  of 
review  having  been  issued,  the  return  thereto  consists  of  a 
repetition  of  all  the  matters  set  out  in  the  petition  when  a  mere 
recital  in  the  transcript  that  the  record  of  the  justice's  court 
was  correctly  stated  in  the  petition  would  have  been  sufficient 
for  all  purposes.  In  consequence  of  the  unnecessary  matter 
included  in  the  transcript,  we  think  the  clerk  allowed  the  ap- 
pellant all  he  was  entitled  to  therefor. 

5.  The  abstract  contains  116  pages,  for  the  publication  of 
which  claim  was  made  in  the  cost  bill  of  $1  per  page,  though 
the  actual  cost  thereof,  as  appears  by  the  affidavit  of  appel- 
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lant's  attorney,  was  only  85  cents  per  page.  The  abstract  is 
nearly  a  literal  copy  of  the  transcript,  from  which  page  81  is 
reproduced,  as  follows: 


"81 
ENDORSED. 
ORIGINAL. 


In  the  Justice's  Court 

of  the  State  of  Oregon. 

for  Polk  County, 

for  District  No.  5. 

Mrs.  Ollie  M.  Byers, 

Plaintiff, 
vs. 

B.  I.  Ferguson, 

Defendant. 


PRAECIPE  FOR  EXECUTION. 


Filed  this  4th  day  of  October,  1900. 


J.  D.  IRVINE, 
Justice  of  the  Peace. 

BONHAM  &  MARTIN, 

Attorneys  for  Plaintiff. ' ' 
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This  page  is  a  fair  sample  of  the  pages  numbered  5,  6,  8, 17, 
30,  31,  39,  46,  49,  52,  53,  55,  58,  59,  62,  63,  66,  67,  73,  77,  78, 
79,  80,  93,  and  107,  respectively,  except  in  the  pages  numbered 
consecutively  the  indorsement  does  not  usually  occupy  the  en- 
tire page.  This  abstract  contains  a  great  deal  of  useless  and 
unnecessary  matter  making  a  cumbrous  record,  entailing  upon 
the  court  the  labor  of  separating  the  material  from  that  which 
has  no  bearing  on  the  case,  and,  in  our  opinion,  the  clerk  made 
a  liberal  allowance  for  its  publication. 

6.  The  greater  part  of  the  appellant's  brief,  from  page  2  to 
13,  is  a  repetition  of  the  pleadings  published  in  the  abstract, 
and  wholly  unnecessary,  and,  in  our  opinion,  the  sum  allowed 
therefor  was  sufficient  for  the  publication  of  the  material  part 
thereof. 

7.  The  appellant  was  not  entitled  to  any  sum  whatever  for 
stenographer's  fees  in  preparing  the  case  on  appeal,  as  the 
clerical  work  might  have  been  done  by  his  counsel  (Young  v. 
Hughes,  39  Or.  586,  66  Pac.  272),  and  the  clerk  properly  struck 
out  the  sum  demanded  therefor. 

It  follows  from  these  considerations  that  no  change  will  be 
made  in  the  costs  as  taxed  by  the  clerk. 

Motion  to  Retax  Overruled. 


Argued  13  January ;  decided  27  January,   1902.  .  ._   477 
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[67  Pac.  508.] 

Divorce — Showing  for  Permanent  Alimony. 

1.  A  showing  that  defendant  had  property  worth  $0,000)  and  a  monthly 
Income  ample  to  properly  suport  his  family,  while  plaintiff  was  entirely  with- 
out means,  was  sufficient  to  Justify  a  decree  for  $20  per  month  permanent  ali- 
mony. 

Limitation  Against  Judgment — Description  in  Writ. 

2.  A  decree  in  divorce  dissolved  the  bonds  of  matrimony,  awarded  perma- 
nent alimony  to  the  amount  of  $20  a  month,  and  $128  for  costs  and  living 
expenses  pendente  lite.  Subsequently,  after  considerable  alimony  was  due, 
an  execution  was  issued  in  favor  of  the  complainant  In  divorce,  and  against 
defendant,  but  which  failed  to  show  that  it  was  rendered  In  a  divorce  suit, 
and  merely  recited  that  plaintiff  had  obtained  a  judgment  against  defendant 
for  $128,  which  was  enrolled  In  the  clerk's  office,   etc. ;  and  on  motion  to 
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recall  the  execution  defendant  contended  that  the  execution  was  void  for  un- 
certainty, and  hence  insufficient  to  prevent  the  running  of  the  statute  of  lim- 
itations, under  Hill's  Ann.  Laws,  %  295,  as  amended  by  Laws,  1803,  p.  26, 
providing  that,  if  no  execution  issue  on  a  Judgment  for  ten  years,  it  shall  be 
conclusively  presumed  to  have  been  paid.  Held,  that  the  contention  was 
without  merit,  since,  the  attack  being  collateral,  and  it  being  sufficiently  evi- 
dent that  the  execution  issued  on  the  decree,  the  deficiency  of  the  execution 
as  to  the  recital  of  the  amount  recovered,  etc.,  would  be  disregarded. 

Divorce — Modifying  Allowance  op  Alimony. 

3.  Under  Section  502  of  Hill's  Ann.  Laws,  giving  a  court  power  to  modify 
a  divorce  decree  so  far  as  it  may  provide  for  "the  malnte  ance  of  either 
party  to  the  suit,"  a  decree  may  be  modified  so  as  to  retrospectively  cut  off 
alimony  that  has  already  accrued,  upon  a  proper  showing:  Henderson  v. 
Henderson,  37  Or.  141,  applied. 

Divobce — Finality  of  Allowance  of  Alimony. 

4.  Ordinarily  a  decree  fixing  alimony  will  be  considered  final  as  to  the  then 
existing  or  known  conditions ;  still,  where  a  decree  awarding  permanent  ali- 
mony Is  not  based  on  any  consideration  of  property  rights  of  the  wife,  but 
merely  as  a  provision  for  her  support  and  maintenance,  the  statute  is  suffi- 
ciently broad  to  authorize  an  order  releasing  defendant  from  the  payment  of 
further  alimony,  for  causes  arising  subsequently  to  the  decree,  where  such 
course  appears  equitable. 

Effect  on  Alimony  of  Remarriage  of  Wife. 

5.  The  remarriage  of  a  divorced  woman  who  has  been  granted  alimony  is 
a  strong  reason  for  modifying  the  decree,  and  where  such  an  order  has  been 
made,  the  husband  ought  not  to  be  required  to  subsequently  resume  the  pay- 
ments. 

Prom  Lane :    James  W.  Hamilton,  Judge. 

In  December,  1888,  plaintiff,  Alice  0.  Brandt,  instituted  a 
suit  for  divorce  against  defendant,  A.  Park  Brandt,  on  the 
ground  of  cruel  and  inhuman  treatment.  It  is  alleged  in  the 
complaint,  among  other  things,  that  plaintiff  is  without  means 
to  prosecute  the  suit;  that  $150  is  a  reasonable  attorney's  fee 
for  that  purpose ;  that  $25  a  month  is  reasonable  and  necessary 
as  an  allowance  for  the  support  and  maintenance  of  herself 
and  daughter  during  the  pendency  of  the  suit;  that  "defend- 
ant has  and  owns  property  in  *  *  *  Dakota,  and  in  Multno- 
mah and  Lane  counties,  in  the  State  of  Oregon,  of  the  aggre- 
gate value  of  about  $9,000;  that  he  has  a  good  and  ample 
monthly  income  sufficient  to  maintain  himself  and  said  plain- 
tiff and  her  said  daughter  in  a  suitable  manner  becoming  their 
station  in  life. ' '  The  prayer  is  for  a  dissolution  of  the  bonds 
of  matrimony,  attorney's  fees,  and  maintenance  during  the 


Jan.  1902.  |  Brandt  v.  Brandt.  479 

pendency  of  the  suit,  and  "that  she  be  awarded  such  other 
and  further  relief  as  the  court  may  deem  equitable  and  just 
in  the  premises.' '  A  general  demurrer  by  defendant  being 
overruled,  on  March  8,  1889,  based  upon  an  ex  parte  showing, 
the  court  ordered  and  directed  that  he  pay  into  court  within 
thirty  days  $100,  for  the  use  of  plaintiff,  to  enable  her  to 
prosecute  the  suit,  and  the  further  sum  of  $20,  and  a  like  sum 
every  thirty  days  thereafter,  for  her  maintenance,  until  the 
further  order  of  the  court.  Later  there  was  an  effort  on  the 
part  of  the  defendant  to  obtain  a  modification  of  the  order, 
but  without  avail.  On  April  20,  1889,  a  divorce  was  granted, 
and  it  was  otherwise  decreed  that  plaintiff  recover  of  defend- 
ant $100  as  the  cost  of  prosecuting  the  suit,  $28  as  living  ex- 
penses pending  the  suit,  and  the  further  sum  of  $20  per  month 
from  the  entry  of  the  decree  until  the  further  order  of  the 
court,  as  permanent  alimony.  On  December  17,  1897,  a  writ 
of  execution  was  issued  to  the  sheriff  of  Multnomah  County, 
directing  him  to  satisfy  the  sum  of  $128,  with  interest  at  the 
rate  of  eight  per  cent,  per  annum  from  April  20,  1889.  By 
virtue  thereof  certain  real  property  was  levied  upon  and  sold 
to  the  plaintiff  for  the  sum  of  $225.25,  and  the  writ  returned 
satisfied.  After  the  execution  of  a  sheriff's  deed  it  was  dis- 
covered that  the  realty  sold  was  not  the  property  of  defend- 
ant, and  on  March  17,  1900,  the  sale  was,  at  the  instance  of 
plaintiff,  set  aside,  and  the  satisfaction  of  the  decree  canceled, 
and  on  the  same  day  another  order  was  entered  reviving  the 
decree,  wherein  it  appears  to  have  been  found  that  there  was 
then  due  and  owing  on  said  decree  to  plaintiff  the  sum  of 
$2,820.40,  and  it  was  ordered  and  directed  that  execution  issue 
to  satisfy  the  same.  On  March  30  an  execution  was  issued  in 
pursuance  of  the  order,  directed  to  the  sheriff  of  Multnomah 
County,  requiring  that  out  of  the  property  of  the  defendant 
he  satisfy  the  said  sum  of  $2,820.40  and  interest,  as  specified. 
On  April  27  the  defendant  filed  in  said  cause  a  motion  to  set 
aside  the  orders  of  March  17,  to  recall  the  execution  of  March 
30,  1900,  and,  further,  if  it  should  be  determined  that  said  de- 
cree had  not  been  heretofore  fully  satisfied  or  barred  by  lapse 
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of  time,  then  that  the  sum  of  $20  a  month  allowed  by  the 
original  decree  be  remitted  from  and  after  May  2,  1889.  The 
motion  was  based  upon  an  affidavit  of  the  defendant,  which 
sets  out  all  the  proceedings  from  the  entry  of  the  decree  and 
the  order  directing  the  issuance  of  the  execution,  and  shows 
that  the  plaintiff  was,  in  January,  1890,  married  to  one  W.  T. 
Shurtliff,  and  lived  with  him  for  a  time,  and  was  adequately 
supported  by  him  in  the  manner  to  which  she  had  been  ac- 
customed, but  that  Shurtliff  had  procured  a  divorce  from  her. 
It  was  also  averred  that  defendant  had  no  knowledge  that  the 
decree  granting  the  divorce  from  him  contained  the  provision 
for  $20  a  month  permanent  alimony,  and  that  he  was  never 
apprised  or  informed  of  the  fact  by  plaintiff,  or  any  one  in 
her  behalf,  or  requested  by  her  to  pay  the  same.  The  plain- 
tiff in  response  filed  a  counter  affidavit,  whereby  she  avers 
that  defendant  knew  of  the  provision  complained  of  at  the 
time  of  its  entry,  but  declared  that  he  would  not  pay  the  same, 
and  that,  while  it  was  true  that  she  was  married  again  in  the 
month  of  January,  1890,  she  was  driven  to  do  so  by  poverty 
and  want,  being  unable  to  support  herself  and  daughter ;  that 
in  the  year  1896  her  husband  deserted  her;  and  that  she  has 
since  been  obliged  to  earn  her  living,  and  is  without  property 
or  means  for  her  support.  The  motion  was  denied,  and  from 
the  order  and  decree  denying  the  same  defendant  appeals. 

Modified. 

For  appellant  there  was  an  oral  argument  by  Mr.  Wm.  Tor- 
bert  Muir,  with  a  brief  over  the  name  of  Fenton  <fe  Muir. 

Power  to  Modify  the  Original  Decree— 

The  court  undoubtedly  has  the  power  to  make  the  order  now 
asked  for :  Hill 's  Ann.  Laws,  §  502 ;  Corder  v.  Speake,  37  Or. 
105  (51  Pac.  647) ;  Henderson  v.  Henderson,  37  Or.  HI  (48 
L.  R.  A.  766,  82  Am.  St.  Rep.  741,  60  Pac.  597) ;  Olney  v. 
Watts,  43  Ohio  St.  499,  508  (8  N.  E.  354) ;  Hopkins  v.  Hop- 
kins, 40  Wis.  462 ;  Perkins  v.  Perkins,  12  Mich.  456,  457 ;  Weld 


Jan.  1902.]  Brandt  v.  Brandt.  481 

v.  Weld,  28  Minn.  33  (8  N.  W.  900) ;  Ex  parte  Hart,  94  Cal. 
254  (29Pac.  774). 

Construction  of  Section  502— 

Section  502  of  Hill's  Code,  does  not  limit  the  power  of  the 
court  to  annul  or  alter  a  decree  for  the  future ;  the  order  may 
be  prospective  or  retrospective.  • 

Right  of  Remarried  Wife  to  Alimony— 

When  a  divorced  wife  remarries  she  has  no  right  to  alimony 
or  support  from  her  former  husband :  Morgan  v.  Lowman,  80 
111.  App.  557-559;  Stillman  v.  StUlman,  99  111.  196-204  (39 
Am.  Rep.  21) ;  Bowman  v.  Worthington,  24  Ark.  522;  South- 
worth  v.  Southworth,  168  Mass.  511  (47  N.  E.  93);  Albee  v. 
Wyman  10  Gray  (Mass.),  222;  Rogers  v.  Vines,  28  N.  C.  (6 
Ired.  L.)  293;  Lockridge  v.  Lockridge,  2  B.  Mon.  (Ky.)  258; 
Bankston  v.  Bankston,  27  Miss.  692;  Olney  v.  Watts,  43  Ohio 
St.  499  (8  N.  E.  354) ;  Casteel  v.  Castcel,  38  Ark.  477,  482; 
Hopkins  v.  Hopkins,  40  Wis.  462 ;  Perkins  v.  Perkins,  12  Mich. 
456;  Sheaf e  v.  Sheaf e,  36  N.  H.  155;  2  Nelson,  Div.  &  Sep. 
§  932. 

Validity  of  Execution— 

The  writ  does  not  describe  the  judgment  or  decree  with  suffi- 
cient certainty,  and  is  void :    1  Freeman,  Ex.  §  43. 

For  respondent  there  was  an  oral  argument  with  a  brief  by 
Mr.  John  H.  Hall. 

Execution  of  1897  was  Valid— 

The  execution  issued  on  the  seventeenth  day  of  December, 
1897,  was  sufficient  to  stop  the  running  of  the  statute  of  lim- 
itations, and  was  not  void,  as  it  substantially  conformed  to  the 
statute,  and  sufficiently  identified  the  judgment  so  that  any 
person  of  common  intelligence  and  understanding  could  read- 
ily ascertain  what  judgment  was  intended  to  be  described 
therein;  this  is  all  that  is  required,  as  the  authorities  are 
unanimous  upon  the  proposition  that  the  form  of  an  execution 

40  Ob.— 31. 
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will  not  vitiate  it  if  intent  and  substance  are  clear  and  the 
judgment  can* be  identified:  Jones  v.  Dove,  7  Or.  467;  Flint 
v.  Phipps,  20  Or.  340  (23  Am.  St.  Rep.  124,  25  Pac.  725) ; 
Hunt  v.  Loucks,  38  Cal.  372  (99  Am.  Dec.  404) ;  Peck  v.  Tif- 
fany, 2  N.  Y.  451;  Brace  v.  Shaw,  16  B.  Mon.  (Ky.)  82;  Daly 
v.  State,  56  Miss.  ^75 ;  Pamille  v.  Hitchcock,  12  Wend.  96 ; 
Wright  v.  Nostrand,  94  N.  Y.  32;  Newman  v.  WMits,  60  III. 
519;  Van  Cleve  v.  Brecher,  79  Cal.  600;  Corbin  v.  Pearce,  81 
III.  461;  Trotter  v.  Nelson,  31  Tenn.  (1  Swan),  7) ;  Harlan  v. 
Harlan, 82  Tenn.  (14  Lea)  107;  Jows  v.Goodbar,60  Ark.  182; 
Anderson  v.  Gray,  134  III.  550  (23  Am.  St.  Rep.  696) ;  Dean  v. 
Goddard,  13  Iowa,  292  (81  Am.  Dec.  433) ;  Hall  v.  Caggett,  63 
Md.  58;  Mites  v.  Knott,  12  Gill.  &  J.  (Md.)  300;  Perkins  v. 
Spaulding,  2  Mich.  157 ;  McMahon  v.  Evans,  2  Ala.  68 ;  WVtt- 
tams  v.  Brown,  28  Iowa,  247 ;  Morrison  v.  Aws£tn,  14  Wis.  653 ; 
Graham  v.  Price,  3  A.  K.  Marsh  (Ky.),  522  (13  Am.  Dec.  199) ; 
Railsback  v.  Love  joy,  116  111.  442;  Greene  v.  Cole,  35  N.  C. 
(13  Ired.  L.)  425 ;  Ellis  v.  Jones,  51  Mo.  180. 

Effect  of  Remarriage  on  Right  to  Alimony—  ' 

A  subsequent  marriage  of  a  divorced  wife  will  not  of  itself 
preclude  her  from  recovering  alimony  accruing  after  said 
marriage:  Kamp  v.  Kamp,  59  N.  Y.  212;  Park  v.  Park,  18 
Hun,  466;  Shephard  v.  Shephard,  1  Hun,  240;  Forest  v.  For- 
est, 25  N.  Y.  501 ;  Mitchell  v.  Mitchell.  20  Kan.  665 ;  Stratton  v. 
Stratton,  73  Me.  481 ;  Kerr  v.  Kerr,  59  How.  Prac.  255 ;  Samp- 
son v.  Sampson,  16  R.  I.  456  (3  L.  R.  A.  349) ;  Sammes  v. 
Medbury,  14  R.  I.  214 ;  King  v.  King,  38  Ohio  St.  370 ;  Smith 
v.  Smith,  45  Ala.  264;  Stillman  v.  Stillman,  99  HI.  196  (39  Am. 
Rep.  21) ;  Bishop,  Mar.  Div.  &  Sep.  §§  1056  to  1062;  2  Am. 
&  Eng.  Ency.  Law  (2  ed.),  pp.  129-140. 

Mr.  Justice  Wolverton,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  It  is  first  insisted  that  the  provision  for  permanent  ali- 
mony is  in  excess  of  the  relief  to  which  the  plaintiff  was  en- 
titled under  the   averments   and  prayer  of  her  complaint 
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Under  the  prayer  for  general  relief  the  plaintiff  is  entitled  to 
such  relief  as  is  consistent  with  the  averments  and  within  the 
scope  of  the  complaint.  It  is  alleged  that  defendant  was  pos- 
sessed of  property  of  the  value  of  $9,000  and  had  a  monthly 
income  amply  sufficient  for  the  maintenance  of  himself,  his 
wife,  and  her  daughter  according  to  their  station  in  life ;  and, 
permanent  alimony  being  an  incident  to  the  divorce,  the  pro- 
vision complained  of  was  within  the  scope  of  the  complaint, 
and  the  relief  was  authoritatively  granted  by  the  decree :  16 
Ency.  PI.  &  Pr.  804,  807,  808 ;  Darrow  v.Darrow,  43  Iowa,  411. 
2.  It  is  next  insisted  that  the  statute  of  limitations  had  run, 
so  that  it  was  not  competent  for  the  court  to  revive  the  decree 
and  direct  the  issuance  of  an  execution.  This  depends  upon 
whether  the  writ  of  execution  of  December  17,  1897,  by  virtue 
of  which  a  sale  of  the  property  was  attempted  to  be  made, 
was  void  for  uncertainty  in  describing  the  decree  upon  which 
it  was  issued.  The  description  is  contained  in  the  preamble, 
and  is  as  follows:  "Whereas,  on  the  twentieth  day  of  April, 
1889,  by  consideration  of  the  Circuit  Court  of  the  State  of 
Oregon  for  the  County  of  Lane,  Alice  O.  Brandt,  plaintiff, 
recovered  judgment  against  A.  Park  Brandt,  defendant,  for 
the  sum  of  one  hundred  and  twenty-eight  and  no  one-hun- 
dredths  ($128.00)  dollars,  damages  and  costs,  which  judg- 
ment was  enrolled  and  docketed  in  the  office  of  the  clerk  of 
said  court  on  the  second  day  of  May,  1889. ' '  It  will  be  noted 
that  no  reference  is  there  made  to  the  provision  for  perma- 
nent alimony.  The  statute  provides  that  if,  at  any  time  after 
the  entry  of  the  judgment,  a  period  of  ten  consecutive  years 
shall  have  elapsed  without  an  execution  being  issued  thereon, 
no  execution  shall  thereafter  issue,  and  the  judgment  shall  be 
conclusively  presumed  to  have  been  paid:  Hill's  Ann.  Laws, 
§  295,  as  amended  by  Laws,  1893, p.  26.  We  take  it  that  an  exe- 
cution such  as  is  sufficient,  under  a  decree  upon  which  it  is 
based  and  issued,  to  support  a  deed  to  property  sold  under 
and  in  pursuance  thereof,  will  be  sufficient  also  to  revive,  keep 
alive,  or  continue  in  force  the  decree  itself.  The  analogy  is 
apparent,  and  the  deduction  legitimate.    Suppose  that  realty 
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should  be  sold  under  the  execution  now  in  the  hands  of  the 
sheriff,  and  the  purchaser's  title  was  questioned.  Would  the 
execution  of  December  17,  1897,  be  received  as  evidence  to 
show  that  the  decree  was  not  barred  by  the  ten  years'  lapse  of 
timet  If  sufficient  to  support  a  deed  in  the  first  instance,  it 
surely  would  be  sufficient  to  show  a  live  judgment  or  decree 
when  the  execution  was  issued  under  which  the  sale  was  made. 
Now,  the  inquiry  to  be  made,  where  the  execution  is  offered  in 
support  of  a  deed,  is,  did  it  issue  on  the  decree  that  is  pro- 
duced to  support  it?  If  it  is  manifest  from  the  writ,  taken  in 
its  entirety,  that  it  did,  then  it  must  be  held  to  be  effective. 
Now,  the  more  rational  and  .wholesale  rule  seems  to  be,  where 
sufficient  appears  upon  the#face  of  the  writ  to  unmistakably 
connect  it  with  the  judgment  or  decree,  to  disregard  variances 
as  it  respects  the  names  of  parties,  dates,  and  the  amount  re- 
covered: 1  Freeman,  Ex'ns  (3  ed.),  §  43;  Alderson,  Jud. 
Writs,  §  53;  Hunt  v.  Loucks,  38  Cal.  372  (99  Am.  Dec.  404) ; 
Cooley  v.  Brayton,  16  Iowa,  10;  Cunningham  v.  Felker,  26 
Iowa,  117.  We  adopt  this  rule,  therefore,  for  the  present  pur- 
pose, inasmuch  as  this  is  a  collateral  attack  as  it  respects  the 
particular  execution  concerned.  No  one  can  doubt,  upon  a 
reading  of  the  writ,  that  it  was  issued  upon  the  final  decree 
entered  in  this  cause. 

3.  The  next  and  final  contention  is  that  the  decree,  in  so  far 
as  it  awards  the  plaintiff  $20  a  month  permanent  alimony, 
should  be  annulled  as  of  the  date  of  its  entry.  This  involves 
two  questions:  (1)  Whether  it  is  within  the  power  of  the 
court  so  to  annul  it;  and  (2)  whether  it  is  equitable  and  just, 
under  the  showing  of  the  respective  parties,  to  do  so.  It  is 
conceded  that,  within  the  doctrine  of  Corder  v.  Speake,  37  Or. 
105  (51  Pac.  647),  and  Henderson  v.  Henderson,  37  Or.  141 
(82  Am.  St.  Rep.  741,  60  Pac.  597,  61  Pac.  136,  48  L.  R.  A. 
766),  the  court  may  set  aside,  alter,  or  modify  a  decree  respect- 
ing permanent  alimony.  But  it  is  denied  that  it  is  authorized 
to  make  any  order  in  the  premises  that  could  operate  retro- 
spectively, and  thus  cut  off  alimony  that  had  previously  ac- 
crued under  the  decree  granting  it.     There  is  a  cleavage 
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among  the  authorities  touching  the  nature  of  alimony  granted 
in  connection  with  an  absolute  divorce.  At  common  law  the 
allowance  made  for  the  support  of  the  wife,  where  there  was 
a  separation  a  mensa  et  thoro,  was  denominated  "permanent 
alimony/ '  and  many  authorities,  treating  the  allowance  made 
after  divorce  absolute  as  inuring  upon  like  principles,  have 
therefore  declared  that  it  was  competent  for  the  courts  to 
revise,  modify,  or  cut  it  off  altogether,  according  as  the 
changed  conditions  of  the  parties  concerned  and  equitable 
considerations  may  suggest.  Other  of  the  authorities  treat  the 
allowance,  whether  in  gross  or  in  periodical  payments,  as  an 
adjudication  of  property  rights  in  assimilation  to  a  settlement 
of  partnership  affairs,  where  the  wife's  property  of  which  the 
husband  has  become  possessed,  the  accumulations  during  cov- 
erture, her  inchoate  dower,  and  the  obligations  to  support  her 
in  a  manner  suitable  to  her  station  in  life,  are  all  taken  into 
account,  and  the  alimony  granted  in  lieu  thereof;  and  hence 
they  have  declared  that  the  decree  becomes  a  matter  res  ad- 
judicata  and  insusceptible  of  future  revision  or  modification. 
Our  statute,  however,  as  construed  by  the  decisions  above 
cited,  is  broad  enough  to  permit  of  the  setting  aside,  alteration, 
or  modification  of  the  provision  made  for  the  maintenance  of 
either  spouse.  To  set  aside  is  "to  annul,  to  make  void":. 
Bouvier,  Law  Diet.  Anything  less  than  an  annulment  would 
be  an  alteration  or  modification.  So  it  would  seem  that  the 
court  is  clothed  with  power  adequate  to  set  aside,  as  well  as  to 
alter  or  modify,  a  provision  for  permanent  alimony  or  allow- 
ance as  the  exigencies  of  the  case  may  require. 

4.  Notwithstanding,  the  allowance  should  be  treated  as  res 
adjudieata  as  to  the  then  existing  circumstances  and  condi- 
tions, and  not  subject  to  annulment  or  modification,  except 
upon  new  conditions  subsequently  arising,  or,  perhaps,  upon 
facts  occurring  before  the  decree,  of  which  the  party  was 
excusably  ignorant  at  the  time  of  its  rendition:  Wilde  v. 
Wilde,  36  Iowa,  319;  Reid  v.  Reid,  74  Iowa,  681  (39  N.  W. 
102) ;  White  v.  White,  75  Iowa,  218  (39  N.  W.  277) ;  Semrow 
v.  Semrow,  23  Minn.  214;  Weld  v.  Weld,  28  Minn.  33  (8  N.  W. 
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900).  And  where  the  allowance  proceeds  from  a  consideration 
of  the  restitution  of  property  brought  to  the  husband  by  rea- 
son of  the  marriage,  or  the  partition  of  property  accumula- 
tions, it  should  be  regarded  as  a  final  adjudication  of  the  mat- 
ter: Cole  v.  Cole,  142  111.  19  (31  N.  E.  109,  19  L.  R.  A.  811, 
34  Am.  St.  Rep.  56).  But  where  it  is  made  as  a  matter  of 
support  and  maintenance  merely,  then  the  changed  condition 
of  the  parties,  as  where  the  faculties  of  the  husband  have 
diminished,  or  the  divorced  wife  has  acquired  other  facilities 
or  means  of  support,  will  warrant  such  a  revision  or  modifica- 
tion, diminishing  or  cutting  off  the  allowance  in  toto,  as  may 
seem  reasonable  and  proper  [Cole  v.  Cole,  142  HI.  19  (19  L. 
R.  A.  811,  34  Am.  St.  Rep.  56,  31  N.  E.  109) ;  Stillman  v.  Still- 
man,  99  111.  196  (39  Am.  Rep.  21) ;  Lennahan  v.  O'Keefe,  107 
111.  620;  Bowman  v.  Worthington,  24  Ark.  522;  King  v.  King, 
38  Ohio  St  370;  Olney  v.  Watts,  43  Ohio  St.  499  (3  N.  E.  354)], 
and  the  decree  may  be  made  to  operate  retrospectively :  Mor- 
gan v.  Lowman,  80  111.  App.  557.  The  remarriage  of  the 
wife  is  a  persuasive  circumstance,  calling  for  an  exercise  of 
the  court's  discretion  and  authority  to  modify  or  rebate  the 
allowance:  Albee  v.  Wyman,  10  Gray,  222;  Bowman  v. 
Worthington,  24  Ark.  522;  Morgan  v.  Lowman,  80  111.  App. 
557;  Olney  v.  Watts,  43  Ohio  St.  499  (3  N.  E.  354) ;  Stillman 
v.  Stillman,  99  111.  196  (39  Am.  Rep.  21). 

5.  A  consideration  of  the  original  decree  and  the  grounds 
upon  which  it  is  based  indicates  that  the  allowance  did  not  pro- 
ceed from  any  consideration  of  property  rights  of  the  wife, 
but  merely  as  a  provision  for  her  support  and  maintenance, 
together  with  the  support,  and  maintenance  of  her  daughter. 
The  daughter,  it  should  be  noted,  was  the  child  of  a  former 
husband,  and  not  of  the  defendant.  Some  nine  months  subse- 
quent to  her  divorce,  the  plaintiff  married  Shurtliff,  and  con- 
tinued to  be  his  wife  for  more  than  six  years,  during  which 
time  it  is  alleged,  and  not  denied,  that  he  supported  her  ade- 
quately according  to  her  station  in  life;  and  this  of  itself 
ought  to  relieve  the  defendant  of  her  support.  It  seems  some- 
how inconsistent,  from  the  standpoint  of  morality  and  public 
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policy,  that  a  wife  should  be  receiving  support  from  a  former 
divorced  spouse,  while  she  is  by  reason  of  existing  marital  ties 
entitled  to  look  to  an  actual  spouse  for  maintenance  of  the 
same  nature;  and,  if  this  is  true  while  the  marital  relations 
exist,  why  should  the  right  of  support  by  the  former  husband 
be  revived  when  the  latter  husband  divorces  her  for  cause?  By 
this  reasoning,  we  do  not  mean  to  be  understood  as  holding 
that  a  subsequent  marriage  will  ipso  facto  dissplve  the  obliga- 
tion of  the  former  husband  to  continue  the  payment  of  the  al- 
lowance, for  the  authorities  do  not  seem  to  go  so  far ;  but  we 
do  mean  to  say  that  it  affords  a  cogent  and  convincing  reason 
for  the  court  to  modify  or  cut  off  the  allowance  altogether. 
The  plaintiff  avers  that  since  her  late  husband  deserted  her— 
which  is  equivalent  to  saying  since  he  procured  a  divorce  from 
her,  for  such  is  the  admitted  fact— she  has  been  obliged  to 
earn  her  own  living,  and  that  she  is  without  property  or 
means.  But  this  cannot  serve  to  reinstate  her  to  her  former 
condition.  The  question  of  accepting  support  from  her  sub- 
sequent husband  was  a  matter  necessarily  deferred  to  her  own 
choice,  and  she  must  be  held  in  a  measure  to  have  renounced 
her  allowance,  to  the  extent,  at  least,  of  her  latter  husband's 
ability  to  respond.  In  this  instance  he  was  able  to,  and  did, 
support  her  adequately.  That  support  has  been  cut  off  by  no 
fault  of  the  defendant,  and  there  are  no  considerations  of 
right  or  equity  that  would  require  him  to  again  assume  the 
obligation.  It  is  quite  probable  that  defendant  has  been  led 
to  believe  that  he  was  not  held  to  the  payment  of  the  allow- 
ance, although  he  is  chargeable  with  knowledge  that  such  an 
allowance  was  actually  made,  and  this  accounts  in  some 
measure  for  the  great  lapse  of  time  without  any  effort  to  re- 
spond, and  the  plaintiff  has  only  recently  become  importunate 
in  exacting  the  permanent  allowance,  which  at  this  time  has 
increased  to  a  large  sum. 

In  consideration  of  the  conditions  revealed  by  the  record, 
the  allowance  will  be  discontinued  and  annulled  from  and 
after  January  20,  1890,  which  is  about  the  date  of  plaintiff's 
subsequent  marriage.     The  annulment  of  the  sale  under  the 
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execution  of  December,  1897,  will  not  be  disturbed,  but  the 
execution  now  in  the  hands  of  the  sheriff  will  be  recalled,  and 
an  order  and  decree  now  entered  directing  execution  to  issue 
for  $128,  as  costs  and  expenses  pendente  lite,  and  the  further 
sum  of  $180,  permanent  alimony,  with  interest  on  the  former 
sum  at  eight  per  cent,  per  annum  from  April  20,  1889,  and 
upon  the  latter  at  the  same  rate  from  January  20,  1890, 
diminished  by  .the  defendant's  costs  and  disbursements  in- 
curred by  this  proceeding,  both  in  the  trial  court  and  upon 
the  appeal ;  he  being  entitled  to  recover  the  same  from  the 
plaintiff.  Modified. 


Decided  3  February ;  rehearing  denied  22  April,  1902. 

MOORE  v.  SHOFNER. 

[67  Pac.  511.] 

Pleading — Pleas  in  Equity — Objection  to  Jurisdiction. 

1.  Under  the  practice  in  Oregon,  the  common  law  pleas  in  equity  no  longer 
prevail,  and  objections  to  the  jurisdiction  are  presented  by  other  pleadings. 

Suit  to  Quiet  Title — Possession. 

2.  In  a  suit  under  Section  504  of  Hill's  Ann.  Laws,  as  amended  by  Laws, 
1809,  p.  227,  8  1,  providing  that  anyone  claiming  an  interest  in  realty  not  in 
the  actual  possession  of  another  may  maintain  a  «ult  in  equity  against  per- 
sons claiming  adversely  to  determine  their  claims,  it  is  necessary  to  both 
plead  and  prove  that  the  land  Is  not  in  the  possession  of  anyone. 

Pleading — Construction  of  Answer. 

3.  In  a  Buit  to  determine  an  adverse  claim  to  realty  under  Section  504  of 
Hill's  Ann.  Laws,  as  amended  (Laws,  1809,  p.  227),  defendant  first  filed  an 
answer  denying  plaintiff's  allegation  that  no  one  was  In  possession,  asserting 
actual  possession  In  himself,  averring  that  the  court  was  without  jurisdic- 
tion, and  praying  that  the  suit  be  abated.  This  answer  was  treated  as  In 
abatement,  and  denied  by  the  court,  whereupon  defendant  filed  another  an- 
swer, in  which,  after  repeating  the  first,  he  denied  plaintiff's  title,  asserted 
title  in  himself  and  possession  for  more  than  ten  years,  pleaded  an  estoppel, 
and  again  denied  the  court's  jurisdiction.  Held,  that  defendant  did  not  waive 
the  objection  to  the  jurisdiction  by  filing  the  second  answer,  the  trial  thereon 
being  in  effect,  a  retrial  as  to  the  jurisdiction  on  an  amended  answer :  and 
hence  the  appellate  court  must  try  the  case  de  novo  on  the  amended  pleadings. 

proofs  in  Suits  to  Quiet  Title. 

4.  Unless  the  plaintiff  In  a  suit  to  determine  an  adverse  interest  to  realty 
proves  that  the  premises  are  not  in  the  possession  of  anyone,  there  Is  no 
equitable  jurisdiction,  and  the  complaint  should  be  dismissed  without  any  at- 
tempt to  settle  questions  of  title. 
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From  Multnomah :    John  B.  Cleland,  Judge. 

Suit  by  C.  A.  Moore  against  J.  C.  Shofner.  There  was  a 
decree  for  defendant,  from  which  plaintiff  appeals. 

Modified. 

For  appellant  there  was  a  brief  by  Mr.  Chas.  A.  Moore,  in 
pro.  per.,  with  an  oral  argument  by  Mr.  Moore  and  Mr.  Frank 
Schlegel. 

For  respondent  there  was  a  brief  over  the  names  of  Horace 
B.  Nicholas  and  Newton  McCoy,  with  an  oral  argument  by 
Mr.  Nicholas. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

This  is  a  suit  to  determine  an  adverse  estate  or  interest  in 
realty.  The  complaint  contains  allegations  that  the  plaintiff 
is  the  owner  in  fee  simple  of  the  property  in  controversy, 
consisting  of  four  lots  in  Carter's  Addition  to  the  City  of 
Portland,  and  that  it  is  not  in  the  actual  possession  of  any 
one  else.  His  title  depends  upon  four  deeds  executed  by  the 
Chief  of  Police  of  the  City  of  Portland  in  pursuance  of  bids 
made  by  him  at  the  sales  of  the  respective  lots  for  delinquent 
sewer  assessments,  the  defendant  being  the  owner  at  the  time 
of  the  assessments  and  sales.  To  the  complaint  the  defend- 
ant first  filed  an  answer,  denominated  a  plea  in  abatement, 
by  which  he  simply  denied  that  no  one  is  in  possession  of  the 
premises,  and  set  up  that  he  is  now,  was  at  the  time  of  the 
commencement  of  the  suit,  and  for  a  long  time  prior  thereto 
had  been,  in  actual  possession,  and  other  facts  indicating  such 
possession,  followed  by  an  averment  that  the  court  was  with- 
out jurisdiction  of  the  subject-matter,  and  a  prayer  that  the 
suit  be  abated.  This  was  treated  as  a  plea  in  abatement,  and 
a  trial  was  had  upon  the  issues  tendered,  resulting  in  a  denial 
of  the  plea.  Thereupon  defendant  filed  an  answer  denying 
that  plaintiff  was  the  owner  in  fee,  and  that  no  one  is  in  actual 
possession,  and,  the  other  allegations  having  been  controverted, 
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for  a  separate  defense  he  alleges  that  he  is  now,  and  has  been 
for  more  than  ten  years  last  past,  the  owner  in  fee  of  said 
lots,  and  in  the  actual,  open,  notorious,  and  adverse  possession 
of  them  as  against  all  the  world,  and  that  neither  tjie  plain- 
tiff, his  ancestors,  predecessor,  nor  grantor  has  been  seised  or 
possessed  thereof  within  ten  years  next  preceding  the  com- 
mencement of  this  suit ;  wherefore  it  is  insisted  that  plaintiff 
is  barred  and  estopped  from  maintaining  the  suit,  and  that 
the  court  has  no  jurisdiction  of  the  cause.  This  was  treated 
as  an  answer  to  the  merits  by  the  trial  court,  and  so  tried  out, 
resulting  in  a  decree  dismissing  the  complaint,  decreeing  that 
the  defendant  was  the  owner  in  fee  simple  of  the  property, 
and  awarding  him  costs  and  disbursements ;  from  which  decree 
the  plaintiff  appeals. 

There  was  much  discussion  at  the  hearing  concerning  the 
nature  of  the  defenses  interposed,  it  being  contended  upon 
the  one  side  that  the  first  answer  was  purely  a  plea  in  abate- 
ment, and,  the  court  having  disposed  of  the  matter  and  passed 
on  to  the  hearing  under  the  subsequent  answer  upon  the  merits 
and  the  defendant  not  having  appealed,  that  he  is  precluded 
from  insisting  upon  a  hearing  here  as  to  that  plea ;  while  on 
the  other  hand,  it  is  insisted  that  both  pleas  constituted  an- 
swers going  to  the  jurisdiction  of  the  court,  and  that  the  second 
hearing  should  be  treated  as  a  rehearing  upon  the  same  ques- 
tion, and  therefore  that  defendant  is  entitled  to  a  hearing  in 
this  court  upon  the  whole  matter,  the  trial  being  de  novo. 

1.  Our  statute  provides  that  "the  objection  to  the  jurisdic- 
tion of  the  court,  or  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  suit,  if  not  taken  by  demurrer 
or  answer,  may  be  made  on  the  trial":  Hill's  Ann.  Laws, 
§  392.  Within  the  purview  of  that  section,  objection  to  the 
jurisdiction  of  the  court  may  be  taken  by  answer;  and  pleas 
in  equity,  as  known  to  the  common  law,  seem  to  have  been 
dispensed  with. 

2.  The  suit  is  instituted  under  Section  504  of  Hill's  Ann. 
Laws,  as  amended  by  Laws,  1899,  p.  227,  which  provides: 
"Any  person  claiming  an  interest  or  estate  in  real  estate  not 
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in  the  actual  possession  of  another,  may  maintain  a  suit  in 
equity  against  another  who  claims  an  interest  or  estate  therein 
adverse  to  him,  for  the  purpose  of  determining  such  con- 
flicting or  adverse  claims,  interests  or  estates.' '  The  original 
section  gave  the  right  of  suit  to  any  person  in  possession  by 
himself  or  tenant,  and  its  purpose  and  the  scope  of  its  mean- 
ing has  become  well  understood.  In  construing  the  section  in 
the  early  case  of  Stark  v.  Starrs,  73  U.  S.  (6  Wall.)  402,  410, 
Mr.  Justice  Field  says:  "We  do  not,  however,  understand 
that  the  mere  naked  possession  of  the  plaintiff  is  sufficient  to 
authorize  him  to  institute  the  suit,  and  require  an  exhibition  of 
the  estate  of  the  adverse  claimant,  though  the  language  of  the 
statute  is  that  'any  person  in  possession,  by  himself  or  his 
tenant,  may  maintain'  the  suit.  His  possession  must  be  ac- 
companied with  a  claim  of  right,— that  is,  must  be  founded 
upon  title,  legal  or  equitable,— and  such  claim  or  title  must 
be  exhibited  by  the  proofs,  and,  perhaps,  in  the  pleadings 
also,  before  the  adverse  claimant  can  be  required  to  produce 
the  evidence  upon  which  he  rests  his  claim  of  an  adverse  estate 
or  interest. ' '  So,  in  United  States  v.  Wilson,  118  U.  S.  86,  89 
(6  Sup.  Ct.  991,  992),  it  is  said:  " Bills  quia  timet  such  as 
this  is,  to  remove  a  cloud  from  a  legal  title,  cannot  be  brought 
by  one  not  in  possession  of  the  real  estate  in  controversy,  be- 
cause the  law  gives  a  remedy  by  ejectment,  which  is  plain,  ade- 
quate, and  complete. ' '  And  by  the  adjudications  of  this  court, 
without  possession  the  plaintiff  could  not  maintain  the  suit: 
Kelly  v.  Ruble,  11  Or.  75,  108  (4  Pac.  593) ;  Edgar  v.  Edgar, 
26  Or.  65  (37  Pac.  73) ;  O'Hara  v.  Parker,  27  Or.  156  (39  Pac. 
1004) ;  Lovelady  v.  Burgess,  32  Or.  418  (52  Pac.  25) ;  Silver  v. 
Lee,  38  Or.  508  (63  Pac.  882).  The  same  result  has  been 
reached  in  adjudications  elsewhere:  Brooks  v.  Calderwood, 
34  Cal.  563;  Shaffer  v.  Whelpley,  37  Wis.  334;  Churchill  v. 
Onderdonk,  59  N.  Y.  134. 

Under  the  ordinary  equitable  jurisdiction,  to  remove  a 
cloud  and  to  quiet  possession  to  realty  the  bill  could  not  be 
maintained  without  clear  proof  of  both  possession  and  legal 
title  in  the  plaintiff:    Frost  v.  Spitley,  121  U.  S.  552  (7  Sup. 
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Ct.  1129),  and  cases  cited  at  p.  556,  121  U.  S.  (p.  1129,  7 
Sup.  Ct.)  The  statutory  provision  for  determining  an  ad- 
verse claim  is  an  enlargement  of  the  common-law  right,  but 
the  necessity  of  allegations  and  proof  as  to  the  title  relied  on 
and  possession  remains.  The  amendment  of  1899  changed  the 
condition  upon  which  the  suit  may  be  maintained,  and  the 
plaintiff  now  has  his  remedy  in  equity  to  determine  an  adverse 
or  conflicting  claim  if  the  realty  be  not  in  the  actual  posses- 
sion of  another.  The  purpose,  no  doubt,  was  so  to  enlarge  the 
remedy  that  the  title  may  be  quieted  where  the  lands  are 
vacant  and  unoccupied,  and  the  plaintiff  is  unable  to  show 
such  a  possession  as  to  bring  himself  within  the  purview  of 
the  old  statute.  Illinois  has  a  statute  that  gives  the  remedy 
"whether  the  lands  in  controversy  are  improved  or  occupied, 
or  unimproved  and  unoccupied. ' '  Construing  this  act  in  con- 
nection with  the  former  practice  under  the  old  equity  system, 
the  court  say :  * '  Since  that  enactment  we  have  held  there  are 
only  two  cases  under  our  law  in  which  a  party  may  file  a  bill 
to  quiet  title  or  to  remove  a  cloud  from  the  title  to  real  prop- 
erty :  First,  where  he  is  in  possession  of  the  lands ;  and,  sec- 
ond, where  he  claims  to  be  the  owner,  and  the  lands  in  con- 
troversy are  unimproved  and  unoccupied":  Gage  v.  Abbott, 
99  111.  366,  367,  citing  Hardin  v.  Janes,  86  111.  313.  And  as 
to  the  necessity  of  proof  that  the  premises  are  unoccupied  it 
was  said  in  Olos  v.  Randolph,  133  111.  197  (24  N.  E.  426) : 
'  '  The  bill  alleges,  among  other  things,  *  that  said  real  estate  is 
vacant  and  unoccupied.'  This  allegation  is  material.  There 
are  but  two  cases  under  our  statute  in  which  a  bill  to  remove 
cloud  from  title  can  be  maintained,  viz.,  where  the  complain- 
ant is  in  possession  of  the  premises,  or  where  they  are  unoccu- 
pied. *  *  *  There  is  no  evidence  whatever  in  this  record 
tending  to  prove  the  allegation,  nor  is  it  admitted  by  the  an- 
swer. *  *  *  For  want  of  proof  on  the  part  of  the  appellee 
that  at  the  time  she  filed  her  bill  the  premises  in  question  were 
unoccupied,  her  bill  should  have  been  dismissed.' '  So  that 
here  we  have  an  interpretation  of  an  analogous  statute  and 
an  indication  as  to  the  proper  practice  within  its  purview.    It 
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is  shown  to  be  necessary  that  the  owner  of  real  estate  seeking 
to  have  his  title  thereto  quieted  must  allege  and  prove  that  it 
is  not  in  the  possession  of  another,  otherwise  he  will  be  rele- 
gated to  a  court  of  law,  where  he  has  an  adequate  remedy,  and 
a  denial  thereof  is  a  challenge  to  the  jurisdiction  of  the  court. 
Under  the  old  equity  practice  the  question  was  raised  by  a 
plea  to  the  jurisdiction,  but  under  the  statute  it  is  presented 
by  answer.  Such  a  denial  by  answer,  under  the  authorities, 
puts  the  plaintiff  to  his  proof,  and  if  he  fails  therein  the  relief 
will  be  withheld ;  and  this  is  as  far  as  the  defendant  needs  to 
go  with  his  answer,  if  he  relies  upon  the  want  of  equitable 
jurisdiction  to  defeat  the  suit  [Love  v.  Morrill,  19  Or.  545  (24 
Pac.  916)  ]  ;  for,  if  he  sets  up  his  own  title,  and  asks  affirmative 
relief,  he  thereby  submits  himself  to  the  jurisdiction  of  the 
court,  and  cannot  further  insist  that  plaintiff  ought  not  to 
maintain  his  suit  in  equity  [O'Hara  v.  Parker,  27  Or.  156  (39 
Pac.  1004) ;  State  v.  Blize,  37  Or.  404,  61  Pac.  735)]. 

3.  In  the  case  at  bar  the  defendant,  by  his  plea,  so  called, 
simply  denies  the  allegation  that  no  one  was  in  possession,  and 
sets  up  his  own  possession,  running  back  for  more  than  ten 
years  last  past,  while  in  his  answer  he  denies  both  title  and 
that  no  one  is  in  the  actual  possession,  and  sets  up  as  a  further 
and  separate  defense  that  he  is  the  owner  in  fee,  and  other 
matters  showing  that  by  reason  of  his  adverse  possession  for 
more  than  ten  years  plaintiff  is  not  entitled  to  maintain  the 
suit  He  asks  no  affirmative  relief,  but  insists  that  by  reason 
of  the  facts  alleged  the  court  has  no  jurisdiction,  thus  indicat- 
ing as  plainly  and  strongly  as  possible  that  he  was  relying 
solely  upon  the  want  of  equitable  jurisdiction  to  defeat  the 
plaintiff's  cause  of  suit,  not  that  he  proposed  measuring  the 
strength  of  his  own  title  with  that  of  plaintiff,  and  was  will- 
ing that  a  court  of  equity  should  determine  the  controversy. 
Both  the  plea,  so-called,  and  the  answer  are  of  the  same  nature, 
The  only  difference  is  that  the  answer  goes  a  little  further  in 
its  denials  and  affirmative  allegations,  but  it  does  not  change 
the  nature  of  the  relief  sought;  and  thus  both  question  the 
jurisdiction  of  the  court.     The  only  effect,  therefore,  of  the 
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trial  upon  the  second  answer  was  a  retrial  as  to  the  jurisdiction 
upon  an  amended  answer,  and  this  court  must  try  the  case 
anew  as  presented  by  the  amended  pleadings,  the  so-called  plea 
being  virtually  out  of  the  case,  as  it  has  been  superseded  by 
the  answer. 

4.  At  the  trial  the  plaintiff  simply  introduced  his  deeds  ex- 
ecuted by  the  chief  of  police,  and  rested,  without  attempting 
to  show  that  the  property  was  not  in  the  actual  possession  of 
another.  The  defendant  thereupon  offered  his  title  deeds, 
and  showed  that  he  was  then  in  possession,  and  had  been  since 
long  prior  to  the  institution  of  the  suit;  that  his  possession 
consisted  in  having  the  lots  inclosed  with  a  fence,  and  using 
them  as  a  pasture  for  his  cows,  and  having  a  spring  house 
built  over  a  spring  thereon,  from  which  water  was  used  to 
supply  the  dwelling.  This  disproves  plaintiff's  cause,  to  say 
nothing  of  his  failure  to  establish  his  allegation  that  the  lots 
were  not  in  the  actual  possession  of  another,  the  burden  of 
which,  as  we  have  seen,  was  with  him ;  and  he  must,  therefore, 
fail,  because  he  has  not  established  the  facts  necessary  to  call 
into  requisition  the  equitable  jurisdiction  to  give  him  relief. 
The  court  below  decreed  the  title  to  be  in  the  defendant. 
Being  without  jurisdiction,  it  could  not  go  to  that  extent. 
The  defendant  had  not  demanded  it,  and  the  court  should  have 
dismissed  the  complaint  merely  with  costs  to  the  defendant, 
and  such  will  be  the  order  of  this  court. 

The  decree  of  the  court  below  will  be  modified  accordingly. 

Modified. 
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jU7    313 
Will — Necessity  of  Requesting  Witness  to  Sign.* 
1.  A  person  who  has  seen  a  testator  sign  a  will  and  then  signs  as  a  wit- 
ness thereto  signs  "at  the  request"  of  the  testator  if  the  latter  understands 
what  is  being  done  and  apparently  assents  thereto. 


Appointment  of  Guardian  as  Evidence  of  Mental  Incapacity.  , 

2.  The  appointment  of  a  guardian  for  a  person  alleged  to  be  mentally  in- 
competent is  presumptive  evidence  that  the  person  under  guardianship  la  not 
of  sound  mind  and  memory,  but  it  is  not  conclusive  by  any  means. 

Will — Test  of  Testamentary  Capacity. 

3.  If  a  testator,  when  executing  his  will,  understands  what  he  is  doing, 

knows  what  he  has  to  dispose  of  and  how  he  wishes  it  distributed,  he  has 
testamentary  capacity,  though  he  may  be  very  old,  and  sick  and  extremely 
debilitated  and  distressed :  Surank  v.  Bicank,  37  Or.  439,  cited  and  approved. 

Will — Lack  of  Testamentary  Capacity. 

4.  The  fact  that  a  person  over  seventy  years  old,  who  had  been  for  many 
years  a  believer  in  the  Mormon  faith,  was  In  failing  health  for  some  time 
prior  to  the  making  of  his  will,  and  sometimes  talked  to  the  picture  of  the 
founder  of  his  church,  believing  that  this  deceased  person  possessed  the  "keys 
of  the  kingdom,"  and  could  hear  and  understand  what  was  said  to  him,  and 
sometimes  cracked  his  fists  together  when  excited,  does  not  show  testament- 
ary Incapacity. 

Will — Undue  Influence. 

5.  Whatever  undue  influence  may  have  been  exerted  over  the  testator  whose 
will  is  here  contested  was  not  until  after  the  will  had  been  executed,  and  so 
could  not  have  Influenced  its  terms. 

From  Linn :    Reuben  P.  Boise,  Judge. 

This  is  a  controversy  respecting  the  probate  of  an  alleged 
will.  The  proponent,  Andrew  J.  Ames,  filed  a  petition  in  the 
county  court  of  Linn  County  showing  that  Lowell  Ames,  his 
brother,  died  in  said  county  April  16,  1899,  being  at  the  time 
a  resident  thereof,  and  leaving  an  estate  therein  of  the  prob- 
able value  of  $2,500 ;  that  he  left  a  will  in  which  he  nominated 
the  petitioner  and  Joseph  S.  Ames,  another  brother,  as  execu- 


tors.— The  following  cases  are  in  point  in  connection  with  this  decision : 
What  is  a  Request  by  Testator — Cook  v.  Winchester,  8  L,  R.  A.  826,  note; 
Burney  v.  Allen,  74  Am.  St.  Rep.  637,  note. — Reporter. 
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tors  thereof,  but  that  the  latter  declines  to  serve  as  such;  that 
the  testator  at  the  time  of  executing  said  will  was  over  twenty- 
one  years  old,  of  sound  and  disposing  mind  and  memory ;  that 
he  left  surviving  him,  as  his  only  heir,  Mary  E.  Ames,  his 
widow,  about  62  years  old,  residing  at  Sweet  Home,  in  said 
county,— and  praying  that  such  will  be  admitted  to  probate, 
and  letters  testamentary  issued  to  him.  The  will  was  exe- 
cuted January  30,  1899,  and  it  appears  therefrom  that  the 
testator  bequeathed  to  his  niece  Anna  Ames  the  sum  of  $500 ; 
that  he  devised  to  the  petitioner  the  undivided  half  of  his  real 
property,  or,  in  case  he  should  not  die  seised  thereof,  be- 
queathed to  him  in  lieu  thereof  the  sum  of  $1,000;  and  that 
he  gave,  bequeathed,  and  devised  to  said  Joseph  the  remainder 
of  his  property,  making  no  provision  whatever  for  his  wife. 
The  widow,  contesting  the  probate  of  the  will,  denied  the  ma- 
terial allegations  of  the  petition,  and  averred,  in  substance, 
that  Lowell  for  several  years  prior  to  his  death  had  been  in 
failing  health,  debilitated  in  body,  and  of  weak  and  unsound 
mind  and  memory ;  that  his  brothers,  Andrew  and  Joseph,  well 
knowing  his  physical  and  mental  condition,  abducted  him 
from  his  home  in  January,  1899,  and  prevented  him  from 
returning  thereto,  and  caused  him  to  execute  said  will  by 
means  of  undue  influence  and  misrepresentation,  particularly 
describing  the  conduct  which  it  is  claimed  rendered  the  testa- 
ment void ;  and  that  said  will  was  not  executed  with  the  for- 
malities required  by  law.  A  reply  having  put  in  issue  the 
allegations  of  new  matter  in  the  contestant's  objection  to  the 
probate  of  the  will,  a  trial  was  had  before  said  court,  which 
found,  from  the  testimony  taken,  that  on  January  30,  1899, 
Lowell  did  not  possess  testamentary  capacity;  that  he  was 
unduly  influenced  to  execute  said  will,— denied  the  probate 
thereof,  and  declared  the  same  null  and  void.  On  appeal 
from  this  decree  the  circuit  court  found  that  the  testator  at 
the  time  he  executed  the  will  was  of  sound  and  disposing  mind 
and  memory ;  that  in  making  said  will  he  was  not  acting  under 
any  undue  influence ;  that  the  instrument  was  duly  executed, 
and  decreed  that  it  was  the  last  will  of  the  deceased,  admitted 
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it  to  probate,  and  appointed  Andrew  J.  Ames  executor  thereof, 
—reversing  the  decree  of  the  county  court,  and  remanding  the 
cause  for  such  further  proceedings  as  might  be  necessary ;  and 
from  the  latter  decree  the  widow  appeals  to  this  court. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Messrs.  8.  M.  Garland  and  H.  C.  Watson. 

For  respondent  there  was  a  brief  over  the  names  of  Hewitt 
&  Sox  and  J.  J.  Whitney  y  with  an  oral  argument  by  Mr. 
Whitney  and  Mr.  Henry  H.  Hewitt. 

Mr.  Justice  Moore,  after  stating  the  facts  delivered  the 
opinion  of  the  court. 

It  is  claimed  by  contestant's  counsel  (1)  that  the  testimony 
shows  the  purported  will  was  not  witnessed  in  the  manner 
prescribed  by  law;  (2)  that,  at  the  time  it  was  executed, 
Lowell  Ames  was  not  of  sound  and  disposing  mind  and  mem- 
ory; and  (3)  that  he  was  at  that  time  acting  under  the  undue 
influence  of  his  brothers,  Andrew  and  Joseph,  and  hence  the 
court  erred  in  admitting  said  pretended  will  to  probate.  Con- 
sidering these  claims  in  their  order,  the  testimony  involved  in 
each  will  be  examined. 

1.  The  will  is  dated  January  30,  1899,  is  signed  by  the  tes- 
tator, and  contains  the  following  attestation  clause : 

"The  foregoing  instrument,  consisting  of  one  sheet,  was  at 
the  date  thereof  signed,  sealed,  published,  and  declared  by  the 
said  Lowell  Ames  as  and  for  his  last  will  and  testament,  in 
presence  of  us,  who,  at  his  request  and  in  his  presence,  and 
in  the  presence  of  each  other,  have  subscribed  our  names  as 
witnesses  thereto. 

N.  M.  Newport,  Residing  at  Albany,  Linn  County,  Oregon. 
L.  C.  Marshall,  Residing  at  Albany,  Linn  County,  Oregon. ' ' 

The  testimony  shows  that  Lowell  told  the  attesting  witness 
Newport,  an  attorney  at  law,  what  testamentary  disposition 
he  desired  to  make  of  his  property,  and  the  names  of  the  per- 

40  0B.-32. 
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sons  selected  as  executors,  and  that  a  memorandum  thereof 
was  made  by  Newport,  who  dictated  to  the  attesting  witness 
Miss  Lena  Marshall,  a  stenographer  in  his  office,  the  contents 
of  the  will,  which  she  reduced  to  writing,  whereupon  he  pro- 
posed to  Lowell  that  Miss  Marshall  and  he  would  witness  the 
will,  if  satisfactory.  She  wras  then  called  from  an  adjoining 
room  into  the  main  office,  where  the  will  was  read  to  and 
signed  by  the  testator  in  the  presence  of  the  witnesses,  and 
signed  by  them  in  his  presence  and  in  the  presence  of  each 
other ;  but  he  did  not  personally  request  Miss  Marshall  to  wit- 
ness the  will,  and  may  not  have  heard  Newport  when  he  in- 
vited her  to  do  so.  The  statute  prescribing  the  method  of 
executing  a  testament,  is  as  follows :  * l  Every  will  shall  be  in 
writing,  signed  by  the  testator,  or  by  some  other  person  under 
his  direction,  in  his  presence,  and  shall  be  attested  by  two 
or  more  competent  witnesses,  subscribing  their  names  to  the 
will,  in  the  presence  of  the  testator":  Hill's  Ann.  Laws, 
§  3069.  * i  A  subscribing  witness  is  one  who  sees  a  writing  exe- 
cuted, or  hears  it  acknowledged,  and  at  the  request  of  the 
party  thereupon  signs  his  name  as  a  witness":  Hill's  Ann. 
Laws,  §  757.  No  evidence  having  been  offered  of  a  per- 
sonal request  by  the  testator  to  Miss  Marshall  to  witness  his 
will,  is  her  signature  appended  to  that  instrument  in  pursu- 
ance of  Newport's  request  a  sufficient  attestation  of  the  testa- 
ment! It  does  not  appear  from  the  testimony  that  the  door 
to  the  room  occupied  by  her  was  open  when  she  was  invited  to 
witness  the  will,  and  hence  it  is  impossible  to  say  that  any 
request  was  made  to  her  in  the  testator's  presence  or  hearing. 
In  Nelson  v.  McGiffert,  3  Barb.  Ch.  158  (49  Am.  Dec.  170), 
Chancellor  Walworth,  construing  a  statute  of  New  York 
which  required  the  witnesses  to  a  will  to  subscribe  their  names 
thereto  at  the  request  of  the  testator,  said:  "Not  only  the 
witnesses,  but  the  testator  himself,  must,  therefore,  have  un- 
derstood that  they  were  witnessing  the  execution  of  the  will, 
in  conformity  to  his  desire  and  wish,  although  he  may  not  have 
said,  in  terms,  'I  request  you,  and  each  of  you,  to  subscribe 
your  names  as  witnesses  to  this,  my  will. '    If  such  a  formal  re- 
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quest  was  necessary  to  be  proved  in  all  cases,  and  the  witnesses 
were  required  to  recollect  the  fact,  so  far  as  to  be  able  to 
swear  to  it  after  any  considerable  lapse  of  time,  not  one  will 
in  ten  would  be  adjudged  to  be  valid.' '  Mr.  Schouler,  in  his 
work  on  Wills  (2  ed.),  §  329,  discussing  this  subject,  says: 
"The  request  that  witnesses  should  attest  and  subscribe  one's 
will  may  be  inferred  from  acts  and  conduct  of  the  testator,  as 
well  as  his  express  words;  the  law  regarding  the  substance, 
rather  than  the  literal  form,  of  such  matters.  It  is  not  essen- 
tial, therefore,  that  the  testator  should  expressly  ask  the  sub- 
scribing witness  to  attest  his  will.  His  acts,  his  gestures,  may 
signify  this  request,— whatever,  in  fact,  implies  his  knowledge 
and  free  assent  thereto.  Indeed,  the  active  part  in  procuring 
the  witnesses  and  requesting  them  to  attest  and  subscribe  is 
not  infrequently  borne  by  some  friend,  near  relative,  or  pro- 
fessional counsel ;  and  if  such  third  person  acts  truly  for  the 
testator,  in  his  conscious  presence  and  with  his  apparent  con- 
sent, the  legal  effect  is  the  same  as  though  the  testator  himself 
had  spoken  and  directed  the  business. M  In  Re  Meurer's  Will, 
44  Wis.  392,  399  (28  Am.  Rep.  591),  it  was  held  that  no  spe- 
cific request  by  the  testator  to  the  witnesses  to  sign  the  will 
is  necessary,  and  that  if  they  subscribe  their  names  in  his 
presence,  and  without  objection  on  his  part,  he  knowing  the 
fact  that  they  are  signing  as  witnesses,  it  is  sufficient.  Lowell 
having  seen  the  witnesses  attest  his  will,  and  knowing  that 
they  subscribed  it  in  that  capacity,  and  having  made  no  ob- 
jection thereto,  the  instrument  was  properly  executed:  Coffin 
v.  Coffin,  4  Mass.  1  (80  Am.  Dec.  235) ;  Moore  v.  Moore,  2 
Bradf.  Sur.  261;  Rutherford  v.  Rutherford,  1  Denio,  33  (43 
Am.  Dec.  644) ;  Peck  v.  Cary,  27  N.  Y.  9  (84  Am.  Dec.  220) ; 
Gilbert  v.  Knox,  52  N.  Y.  125. 

2.  It  is  contended  by  contestant's  counsel  that,  on  the  day 
said  pretended  will  purports  to  have  been  executed,  Lowell 
was  declared  incompetent  by  a  court  which  had  jurisdiction 
of  the  person  and  subject-matter,  and  that  the  decree  therein 
appointing  a  guardian  of  his  person  and  estate  raises  the 
disputable  presumption  that  he  did  not  possess  sufficient  tes- 
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tamentary  capacity  at  that  time,  to  overcome  which  required 
evidence  so  strong  as  to  leave  no  reasonable  doubt  as  to  his 
capacity  to  make  a  valid  will,  and,  the  testimony  introduced 
by  the  proponent  being  insufficient  for  that  purpose,  the  court 
erred  in  admitting  it  to  probate.  The  testimony  shows  that 
Lowell  at  the  time  he  executed  the  will  in  controversy  was  sev- 
enty-two years  old;  that  he  had  been  married  about  eleven  years, 
and  lived  with  his  wife  on  a  farm  in  Linn  County,  Oregon; 
that  in  January,  1899,  George  Knable,  his  wife's  son  by  a  for- 
mer husband,  who  had  been  living  with  them  about  eighteen 
months,  and  a  companion,  accused  him  of  committing  the  crime 
of  sodomy,  and  told  him  that  unless  he  paid  them  the  sum  of 
$1,000  each,  and  conveyed  to  his  wife  one  half  of  his  real 
property,  they  would  cause  criminal  proceedings  to  be  insti- 
tuted against  him  for  the  alleged  crime;  that,  thinking  he 
could  secure  the  arrest  and  conviction  of  these  persons,  he  left 
home  on  January  25,  with  his  brother  Joseph,  and  on  the 
thirtieth  day  of  that  month  he  and  his  brother  Andrew  visited 
Albany,  Oregon,  and  consulted  attorneys,  who  informed  them 
that  the  remedy  which  they  sought  as  a  punishment  for  the 
wrong  inflicted  was  not  adequate  to  the  character  of  the  injury 
sustained;  that  one  of  the  attorneys  so  consulted,  believing 
that  Lowell  had  been  imposed  upon  by  his  stepson  and  the  con- 
federate, probably  in  his  employ,  and  thinking  that  a  repeti- 
tion of  such  threats  might  induce  him  to  part  with  his  prop- 
erty, suggested  to  him  the  propriety  of  making  a  will,  and  also 
of  instituting  an  inquest  of  lunacy  and  the  appointment  of  a 
guardian ;  that  in  pursuance  of  such  advice  the  will  was  there- 
upon prepared,  signed,  witnessed,  and  published;  and  Lowell 
also  petitioned  the  county  court  of  said  county  to  appoint  a 
guardian  of  his  person  and  estate,  stating  therein  that  his 
health  was  bad,  that  he  was  feeble  in  bodv,  and  at  times  his 
memory  was  poor,  that  certain  persons  were  endeavoring  to 
impose  upon,  cheat,  and  defraud  him  out  of  his  property,  and 
that  they  had  materially  injured  his  estate,  that  it  would  be 
for  the  best  interests  of  his  property,  and  conducive  to  his 
health,  to  be  relieved  of  the  burden  of  caring  for  his  estate,— 
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and  prayed  that  his  brother  Andrew  might  be  appointed 
guardian  thereof;  that  said  court  on  January  30,  1899,  made 
an  order  reciting  the  facts  stated  in  said  petition,  and  ap- 
pointing Andrew  guardian  of  his  person  and  estate ;  that,  an 
undertaking  as  such  guardian  having  been  given,  letters  of 
guardianship  were  issued  April  7,  1899 ;  that,  after  executing 
said  will,  Lowell  returned  the  same  day  to  Lebanon,  and  the 
next  day  his  wife  took  him  home.  On  February  1,  1899,  his 
brothers,  Andrewr  and  Joseph,  persuaded  him  again  to  leave 
home,  and  took  him  to  a  hotel  at  Sweet  Home,  near  which  he 
lived,  where  he  remained  about  two  weeks,  and  then  went  to 
and  remained  with  Mrs.  Hester  Ames,  a  sister-in-law,  until 
April  10,  1899,  when  he  was  taken  home,  and  six  days  there- 
after died. 

Lowell  was  a  member  of  the  Church  of  Latter-day  Saints, 
and  occasionally  muttered  and  talked  to  a  picture  of  Joseph 
Smith,  the  founder  of  the  Mormon  faith,  which  hung  in  his 
house,  believing  that  Smith,  though  dead,  possessed  the  "keys 
of  the  kingdom/'  and  could  hear  and  understand  what  was 
said  to  him.  Lowell  was  a  constant  reader  of  literature  of  that 
church,  and  could  repeat  many  passages  from  the  Book  of 
Mormon,  and  from  other  books  which  he  had  read  when 
younger;  but  for  several  years  prior  to  his  death  he  had  been 
in  failing  health,  and  his  memory  of  the  every-day  affairs  of 
his  later  life  was  not  retentive.  For  seven  or  eight  years  prior 
to  executing  the  said  will  it  was  his  habit  to  talk  to  himself 
when  pursuing  his  ordinary  occupation,  and  he  would  occa- 
sionally become  very  much  excited,  in  speaking  of  which  the 
contestant  testified  as  follows:  "He  was  not  insane  all  the 
time,  but  his  mind  was  weak  as  his  body,  and  when  he  would 
get  anything  to  worry  him,  it  would  worry  his  mind,  and 
when  he  would  be  walking  out  he  would  be  cracking  his  fists 
together  like  a  crazy  man."  This  statement  is  corroborated 
in  some  degree  by  the  testimony  of  A.  M.  Cannon,  an  attorney 
at  Albany,  Oregon,  who  was  consulted  by  Lowell  and  Andrew 
in  respect  to  the  conduct  of  George  Knable.  Cannon  says,  in 
effect,  that  Andrew  conducted  the  conversation,  while  Lowell 
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sat  with  bowed  head,  and  his  hands  resting  upon  a  cane.  This 
witness,  in  speaking  of  the  interview,  testified  in  respect  to 
Lowell's  apparent  interest  therein  as  follows:  "The  old  gen- 
tleman sat  and  listened,  or  seemed  to,  part  of  the  time.  Part 
of  the  time  he  didn't;  and  I  questioned  him  concerning  the 
conduct  of  this  young  man,— that  is,  Lowell,—  and  whenever 
he  spoke  of  him  he  fired  up  at  a  great  rate  and  became  very 
demonstrative,  and  denounced  him  in  unsparing  terms.  Said 
he  was  afraid  of  him."  This  witness,  referring  to  the  testa- 
tor's mental  disturbance  when  referring  to  the  accusation 
made  against  him,  testified  as  follows:  "I  wanted  to  get  the 
facts  in  the  case.  He  became  very  excited  at  these  times, 
clenched  his  fists,  and  was  very  demonstrative."  The  attest- 
ing witness  Newport,  in  speaking  of  Lowell 's  mental  capacity 
at  the  time  the  will  was  executed,  testified  as  follows:  "I 
thought  he  was  capable  of  making  a  will,  or,  of  course,  I 
would  not  have  written  it.  He  claimed  that  he  was  feeling 
bad,  both  from  the  condition  of  his  health,  and  from  the  worry 
over  what  had  been  done  up  there.  He  claimed  his  home  was 
broken  up,  and  they  were  trying  to  get  his  property,  claimed 
he  was  hardly  able  to  be  up  to  them."  Testimony  of  this  wit- 
ness fairly  illustrates  the  opinion  of  most  of  the  other  wit- 
nesses called  upon  this  branch  of  the  inquiry.  Lowell  and  his 
brother  Andrew  first  consulted  Cannon,  Newport's  partner  in 
the  practice  of  law,  about  the  accusation  made  by  Enable  and 
his  confederate  against  Lowell,  and  their  demand  upon  the 
latter,  which,  if  complied  with,  was  to  afford  the  consideration 
of  their  agreement  not  to  prosecute  him.  In  this  interview 
Andrew  conducted  the  conversation,  while  Lowell  seemed  to 
take  no  part  therein.  But  when  Cannon  suggested  the  making 
of  a  will,  Andrew  remarked  this  was  not  necessary,  as  all  that 
was  desired  was  to  get  rid  of  Knable,  who  was  annoying  his 
brother,  whereupon  Cannon  advised  the  appointment  of  a 
guardian,  so  that  some  person  could  protect  Lowell  and  his 
property.  Lowell  assented  to  these  suggestions,  whereupon  An- 
drew and  Cannon  immediately  left  the  office,  and  Lowell  con- 
ferred with  Newport  about  making  the  will,  telling  him  of  his 
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property,  and  giving  him  the  names  of  the  persons  upon  whom 
he  wished  to  bestow  it.  Newport  testified  that  Lowell  told 
him  that  the  Annie  Ames  to  whom  he  bequeathed  the  sum  of 
$500  was  the  daughter  of  a  deceased  brother,  while  the  testi- 
mony shows  that  she  is  the  daughter  of  his  sister.  Newport 
also  says  that  the  testator  being  unable  correctly  to  describe 
his  real  property,  they  had  to  get  a  list  thereof  from  an  ab- 
stract company. 

The  appointment  of  a  guardian  of  a  person  alleged  to  be 
non  compos  mentis,  by  a  court  having  jurisdiction,  must  nec- 
essarily create  a  presumption  of  the  mental  infirmity  of  the 
ward ;  but  such  decree  does  not  conclusively  show  that  the  tes- 
tamentary capacity  of  the  person  under  guardianship  is  en- 
tirely destroyed,  and  the  presumption  thus  created  may  be 
overcome  by  evidence  proving  that  such  person  at  the  time  he 
executed  a  will  was  in  fact  of  sound  and  disposing  mind  and 
memory:  Stone  v.  Damon,  12  Mass.  487;  Breed  v.  Pratt,  18 
Pick.  115:  In  re  Slinger's  Will,  72  Wis.  22  (37  N.  W.  236). 
The  order  of  the  county  court  appointing  Andrew  guardian  of 
the  person  and  estate  of  Lowell,  though  made  on  the  same  day, 
but  after  the  will  was  executed,  was  so  nearly  related  to  the 
making  of  the  will  as  to  impose  upon  the  proponent  the  bur- 
den of  overcoming  the  presumption  created  by  the  decree  of 
said  court,  and  of  establishing  the  testamentary  capacity  of 
Lowell  on  January  30,  1899. 

3.  The  testimony  shows  that  the  guardian  was  appointed  to 
prevent  George  Knable  from  taking  advantage  of  his  step- 
father by  extorting  money  or  property  from  him  under  threats 
of  a  criminal  prosecution.  The  petition  for  the  appointment 
does  not  allege  that  Lowell  was  insane,  but  it  avers,  and  the 
order  of  the  county  court  recites,  that  he  was  in  ill  health, 
feeble  in  body,  and  at  times  his  memory  was  poor.  The  tes- 
timony shows  that  the  testator  retained  a  vivid  recollection  of 
the  contents  of  the  books  he  had  read  and  studied  when 
he  was  young,  but  that  he  could  not  readily  recall  to  his  mind 
the  ordinary  incidents  of  his  later  life.  The  depth  and  in- 
tensity of  mental  impressions  always  depend  upon,  and  are 
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measured  by,  the  degree  of  attention  given  to  the  perception 
of  facts,  which  requires  observation,  or  to  the  conception  of 
truths,  which  demands  reflection ;  and  hence  the  inability  of  a 
person  to  recollect  events  occurring  recently  is  evidence  of 
mental  decay,  because  it  manifests  a  want  of  power  of  concen- 
tration of  the  mind.  The  aged  live  in  the  past,  and  the  im- 
pressions retained  in  their  minds  are  those  that  were  made  in 
their  younger  days,  because  at  that  period  of  their  lives  they 
were  able  to  exercise  will  power  by  giving  attention.  While 
the  inability  of  a  person  of  advanced  years  to  remember  recent 
events  distinctly  undoubtedly  indicates  a  decay  of  the  human 
faculties,  it  does  not  conclusively  establish  senile  dementia, 
which  is  something  more  than  a  mere  loss  of  mental  power, 
resulting  from  old  age,  and  is  not  only  a  feeble  condition  of 
the  mind,  but  a  derangement  thereof.  In  Eddy's  Case,  32  X. 
J.  Eq.  701,  it  was  held  that  mere  forgetfulness  of  recent  events 
in  a  testatrix  eighty-three  years  old,  afforded  no  evidence  of  in- 
capacity to  make  a  will.  In  Clark's  Heirs  v.  Ellis,  9  Or.  128, 
the  will  of  a  testator  about  seventy  years  old  was  upheld,  not- 
withstanding his  memory  was  faulty,  in  speaking  of  which  Mr. 
Chief  Justice  Lord  says:  "It  is  true  that  the  testimony  of 
two  or  three  of  the  witnesses  indicates  that  his  memory  was 
failing,  but  this  was  to  be  expected  in  one  of  his  age,  and 
might  be  said  of  a  multitude  of  old  men  whose  competency  for 
any  business  is  never  questioned. ' '  The  rule  is  settled  in  this 
state  that  if  a  testator  at  the  time  he  executes  his  will  under- 
stands the  business  in  which  he  is  engaged,  and  has  a  knowl- 
edge of  his  property,  and  how  he  wishes  to  dispose  of  it  among 
those  entitled  to  his  bounty,  he  possesses  sufficient  testamentary 
capacity,  notwithstanding  his  old  age,  sickness,  debility  of 
body,  or  extreme  distress:  Hubbard  v.  Hubbard,  7  Or.  42; 
Clark's  Heirs  v.  Ellis,  9  Or.  128;  Chrisman  v.  Chrisman,  16 
Or.  127  (18  Pac.  6) ;  Luper  v.  Werts,  19  Or.  122  (23  Pac.  850) ; 
Franke  v.  Shipley,  22  Or.  104  (29  Pac.  268) ;  In  re  Cline'sWiU, 
24  Or.  175  (33  Pac.  542,  41  Am.  St.  Rep.  851)*;  Swank  v. 
Swank,  37  Or.  439  (61  Pac.  846). 


•JSotb. — Testamentary  Capacity  as  Affected  by   Insane  Delusions  or  Old 
Age — Test  of  Capacity. 
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4.  Under  this  rule,  we  think  Lowell  Ames,  at  the  time  he 
executed  the  will  in  question,  possessed  testamentary  capacity. 
Because  he  talked  to  a  picture  and  expressed  the  belief  that  the 
departed  person  thus  represented  possessed  the  "keys  of  the 
kingdom,' '  and  could  hear  and  understand  what  was  said  to 
him,  does  not  necessarily  imply  lunacy;  for,  if  such  were  the 
case,  it  might  with  equal  reason  be  claimed  that  many  per- 
sons who  worshiped  different  personages  were  non  compos 
mentis. 

5.  It  is  contended  by  contestant's  counsel  that  if  Lowell,  at 
the  time  he  executed  the  pretended  will,  was  not  wholly  lack- 
ing in  testamentary  capacity,  he  was,  in  consequence  of  age, 
ill  health,  debility  of  body,  and  infirmity  of  will  power,  sus- 
ceptible to  persuasion  by  his  friends,  and  that  his  brothers, 
Andrew  and  Joseph,  having  knowledge  thereof,  took  advan- 
tage of  his  physical  and  mental  condition,  and  unduly  influ- 
enced him  to  devise  and  bequeath  his  property  in  the  manner 
indicated,  attempting  thereby  to  deprive  the  contestant  of  all 
interest  therein  except  such  as  was  given  her  by  statute.  These 
brothers  testified  that  they  never  in  any  manner  attempted  to 
persuade  or  even  advise  the  testator  to  execute  a  will,  or  knew 
that  he  intended  to  make  a  testamentary  disposition  of  his 
property  until  at  Cannon's  suggestion  he  did  so;  and  their 
testimony  in  this  respect  is  not  contradicted  in  any  manner. 
After  the  will  was  executed  the  testator  went  with  his  brothers 
to  a  hotel,  and  refused  to  return  with  the  contestant,  saying 
he  was  afraid  of  his  stepson,  and  would  not  return  until  he 
left  their  home,  whereupon  she  told  her  husband  that,  if  he 
would  pay  her  son  for  eighteen  months'  labor  which  he  had 
performed,  she  would  send  him  away.  When  the  testator  was 
taken  home,  a  nurse  was  secured,  who  administered  his  medi- 
cine and  prepared  his  food  in  his  presence,  or  it  was  cooked 
by  his  neighbors  and  brought  to  him;  contestant  not  being 
called  upon  to  cook  for  or  wait  upon  him  in  his  last  sickness, 
he  claiming  to  be  afraid  of  being  poisoned.  The  testator  on 
February  17,  1899,  commenced  a  suit  against  the  contestant 
for  divorce  on  the  ground  of  cruel  and  inhuman  treatment,  in 


506  Ames'  Will.  [40  Or. 

that  she,  against  his  wish,  suffered  her  son  to  abuse  him,  and 
confederated  with  her  son  to  extort  property  and  money  from 
him  under  a  threat  of  prosecution  for  the  commission  of  a 
heinous  offense.  A  plea  having  been  interposed  by  the  con- 
testant showing  that  the  testator  had  been  adjudged  insane, 
the  court  on  March  13,  1899,  decreed  that  the  suit  abate. 
Joseph  testified  that  he  never  said  anything  to  Lowell  about 
his  wife's  poisoning  him,  but  did  tell  him  that  he  was  in  danger 
from  her  son.  Andrew,  in  answer  to  the  inquiry,  "What,  if 
anything,  did  you  say  to  Lowell  Ames  in  his  lifetime  to  in- 
fluence him  against  his  wife,  Mary  Ames?"  said:  "Why,  I 
don't  recollect  saying  anything  in  particular.  Q.  Did  you  ever 
say  anything  at  all,  particular  or  otherwise!  A.  No.  Q. 
What  attempt,  if  any,  did  you  make  to  influence  him  against 
his  wife?  A.  I  never  tried  to  influence  him  at  all."  It  would 
seem  to  be  inferable,  however,  from  the  testimony  of  the  last 
witness,  who  was  in  fact  cross-examined  by  his  own  counsel, 
that,  after  the  will  was  executed,  the  brothers  and  the  persons 
employed  by  them  to  assist  in  caring  for  Lowell  tried  to  preju- 
dice his  mind  against  his  wife,  and  to  prevent  her  from  con- 
versing with  him  unless  some  one  else  was  present.  The  con- 
testant testified  that,  on  the  night  preceding  his  death,  she,  in 
response  to  his  request,  went  to  his  bedside,  and,  in  answer 
to  the  question,  "What  was  said?"  she  replied:  "He  says, 
4  Mary,  they  tell  me  you  have  gone  back  on  me. '  I  says,  *  Who  t ' 
He  says,  'The  Rowells.'  I  says,  'Did  you  believe  it?'  He 
says,  'I  did  at  the  time,  but  now  I  don't.'  "  The  Rowells  re- 
ferred to  kept  the  hotel  at  Sweet  Home,  where  the  testator 
was  taken  by  his  brothers  when  he  first  left  home.  After  his 
return  the  nurse  found  a  bottle  in  his  house  marked,  "Poi- 
son," which  she  showed  him,  and  he  remarked  that  he  never 
knew  that  there  was  any  poison  on  the  place.  Assuming  that 
he  was  easily  persuaded,  and  that  his  brothers  and  the  per- 
sons employed  by  them  to  care  for  him  took  advantage  of  his 
enfeebled  condition  and  prejudiced  his  mind  against  the  con- 
testant, did  such  undue  influence  render  the  will  theretofore 
executed  void?  The  purpose  to  be  subserved  in  considering  evi- 
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dence  of  the  conduct  of  these  parties  after  the  will  was  made 
is  to  determine  whether  their  influence  was  exerted  in  pro- 
curing the  execution  of  the  testament;  for  it  is  reasonable  to 
suppose  that,  since  the  mind  of  the  testator  was  prejudiced 
against  the  contestant  after  the  will  was  made,  undue  influ- 
ence was  exercised  by  the  brothers  in  persuading  the  testator 
to  execute  a  will  in  conformity  with  their  wishes.  The  testi- 
mony shows  that  when  the  will  was  made  the  testator  did  not 
think  the  contestant  was  a  party  to  the  scheme  of  her  son  to 
extort  money  and  property  from  him.  He  stated,  however, 
that  he  would  expend  all  his  property  in  employing  lawyers, 
rather  than  that  George  Knable  should  secure  one  cent  of  it. 
The  will  having  been  made  when  he  thought  his  wife  innocent, 
the  purpose  of  his  testamentary  disposition  of  his  property  was 
not  to  punish  her,  but  to  prevent  her  son  from  securing  from 
her  any  part  of  his  estate.  Andrew  thought  the  contestant 
was  trying  to  secure  her  husband's  property  by  the  means 
adopted  by  her  son,  and  so  told  Newport  and  Cannon ;  but  as 
neither  he  nor  his  brother  Joseph  had  any  knowledge  that 
Lowell  intended  to  make  a  will,  or  that  the  testator  even 
thought  of  doing  so,  until  such  course  was  suggested  by  Can- 
non, we  cannot  think  that  the  influence  relied  upon  superin- 
duced the  execution  of  the  will.  When  a  will  has  been  prop- 
erly executed,  it  is  the  duty  of  the  courts  to  uphold  it,  if  the 
testator  possessed  a  sound  and  disposing  mind  and  memory, 
and  was  free  from  restraint  and  not  acting  under  undue  in- 
fluence, notwithstanding  sympathy  for  persons  legally  en- 
titled to  the  testator's  bounty  and  a  sense  of  innate  justice 
might  suggest  a  different  testamentary  disposition. 

Believing,  as  we  do,  that  the  findings  of  the  circuit  court 
are  supported  by  the  weight  of  the  testimony,  its  decree  is 
affirmed.  Affirmed. 
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Reference — Findings  Must  Be  on  Material  Issues. 

A  referee  should  make  findings  on  all  the  material  issues  tendered  by  the 
pleadings,  and  should  not  make  findings  on  matters  not  put  in  issue. 

From  Douglas :    Jas.  W.  Hamilton,  Judge. 

Action  by  B.  B.  Sutton  against  W.  B.  Clarke  and  J.  L. 
Baker,  partners  doing  business  under  the  firm  name  of  Clarke 
&  Baker.  From  a  judgment  in  favor  of  plaintiff,  defendants 
appeal.  Reversed. 

For  appellants  there  was  a  brief  and  an  oral  argument  by 
Messrs.  Wm.  R.  Willis  and  Dexter  Rice. 

For  respondent  there  was  a  brief  over  the  name  of  Coshow 
&  Sheridan,  with  an  oral  argument  by  Mr.  O.  P.  Coshow. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  action  to  recover  money  was  commenced  July  1,  1899. 
The  complaint  contains  three  separate  causes  of  action.  In 
the  second  it  is  alleged  that  on  or  about  the  seventh  of  March, 
1899,  the  plaintiff  sold  and  delivered  to  the  defendants  99,112 
feet  of  saw  logs  at  the  agreed  price  of  $2.50  per  M ;  that  they 
promised  and  agreed  to  make  the  first  payment  therefor  as 
soon  as  10,000  feet  of  such  logs  should  be  sawed  into  lumber 
and  sold,  and  installments  thereafter  as  fast  and  as  soon  as 
other  lots  of  10,000  feet  should  be  sold  by  them ;  that  they  had 
sawed  and  sold  more  than  10,000  feet,  and  a  reasonable  time 
had  elapsed  in  which  they  could  have  sawed  the  remainder; 
that  no  payments  have  been  made  on  the  purchase  price  of 
such  logs,  except  the  sum  of  seventy  cents ;  and  that  there  is 
now  due,  owing,  and  payable  to  the  plaintiff  on  account 
thereof  the  sum  of  $247.08.  The  answer  admits  the  sale  and 
delivery  of  the  logs,  but  denies  that  they  were  to  be  paid  for  in 
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installments,  and  avers  that  they  were  sold  on  credit  until 
the  first  of  January,  1900.  For  a  further  and  separate  de- 
fense to  the  second  cause  of  action,  it  is  alleged  that  on  the 
twenty-seventh  of  September,  1897,  the  plaintiff  and  de- 
fendants entered  into  an  agreement  in  writing  wherein  and 
whereby  it  was  stipulated  and  agreed  that  the  plaintiff  should 
sell  and  deliver  to  the  defendants  at  their  mill  in  Douglas 
County  100,000  feet  of  merchantable  logs  on  or  before  the 
first  of  March,  1898,  for  which  he  should  be  paid  $2.50  per  M 
on  or  before  the  first  day  of  January  following ;  that  defend- 
ants have  been  ready  and  willing  at  all  times  to  receive  such 
logs  and  to  pay  for  same  according  to  their  agreement,  but 
that  plaintiff  has  failed  and  refused  to  deliver  them,  or  any 
part  thereof,  to  defendants'  damage  in  the  sum  of  $300.  The 
reply  put  in  issue  the  new  matter  alleged  in  the  answer.  By 
stipulation  of  the  parties,  the  cause  was  referred,  and  the 
referee  in  due  time  made  the  following  findings:  "(7)  I  find 
that  on  September  27,  1897,  these  parties  entered  into  an 
agreement  by  which  the  plaintiff  was  to  deliver  to  the  de- 
fendants 100,000  feet  of  merchantable  logs,  said  to  be  delivered 
at  the  mill  pond  at  the  boom  of  defendants'  mill  on  or  before 
March  1,  1898,  and  the  further  amount  of  80,000  feet  in  the 
same  manner  on  or  before  March  1,  1899,  at  the  agreed  price 
of  $2.50  per  thousand  feet,  to  be  paid  as  follows:  For  the 
first  100,000  feet  on  or  before  January  1,  1899,  and  for  the 
80,000  feet  on  or  before  the  first  day  of  January,  1900.  (8) 
I  find  that  plaintiff  between  the  first  part  of  November,  1897, 
and  the  seventh  day  of  March,  1898,  cut  and  put  into  the 
creek  and  on  the  bank  of  the  creek  above  the  mill  of  defend- 
ants about  100,000  feet  of  logs;  that  the  water  of  the  creek 
did  not  raise  sufiiciently  to  float  the  logs,  except  a  few  small 
ones,  during  the  winter,  and  but  a  few  thousand  feet  were  de- 
livered according  to  the  contract;  that  during  the  winter  of 
'98  and  '99  the  logs  came  down  the  creek,  arriving  at  the  boom 
of  defendants'  mill  March  7,  1899.  (9)  I  find  that  no  effort 
was  made  by  plaintiff  to  complete  the  contract,  but  that  after 
the  logs  came  down  to  the  mill  in  1899  it  was  practically 
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agreed  between  the  parties  that  no  further  amount  of  logs 
should  be  delivered  under  the  contract.  (10)  I  find  that  the 
only  reasonable  mode  of  delivering  the  logs  under  the  con- 
tract was  by  way  of  the  creek ;  that  the  defendants  acquiesced 
in  the  action  of  the  plaintiff  in  attempting  to  deliver  the  logs 
by  the  creek.  I  find  that  the  plaintiff  had  a  cause  of  action 
at  the  time  of  the  commencement  of  this  suit. ' '  As  conclusions 
of  law,  he  found  in  favor  of  the  plaintiff  for  the  sum  of 
$308.15.  A  motion  to  set  aside  the  report  on  the  ground  that 
the  referee  did  not  find  on  all  the  material  issues  tendered  by 
the  pleadings  being  overruled,  a  judgment  was  rendered  in 
favor  of  the  plaintiff,  from  which  the  defendants  appeal. 

So  far  as  the  questions  presented  on  this  appeal  are  con- 
cerned, the  two  issues  made  by  the  pleadings  are  (1)  whether 
the  purchase  price  of  the  logs  delivered  by  the  plaintiff  to 
the  defendants  in  March,  1899,  was  due  at  the  commencement 
of  this  action;  and  (2)  what  amount  of  damages,  if  any,  the 
defendants  sustained  by  the  breach  of  the  contract  to  deliver 
100,000  feet  of  logs  before  the  first  day  of  March,  1899.  The 
answer  admits  the  delivery  of  the  logs  in  March,  1899,  as  al- 
leged in  the  complaint,  but  avers  that  they  were  not  to  be  paid 
for  until  the  first  of  the  following  January,  some  months  after 
this  suit  was  begun;  thus  presenting  an  issue  of  fact  which 
does  not  seem  to  have  been  passed  upon  by  the  referee.  As  a 
counterclaim  or  offset,  the  answer  also  avers,  in  substance, 
that,  as  a  part  of  the  contract  under  which  the  logs  mentioned 
in  the  complaint  were  sold  and  delivered,  the  plaintiff  agreed 
to  deliver  to  the  defendants  at  their  mill  on  or  before  the  first 
of  March,  1898,  100,000  feet  of  logs,  which  he  failed  to  do, 
whereby  they  were  damaged  in  the  sum  of  $300.  The  referee 
practically  finds  that  the  logs  were  never  delivered  as  agreed 
upon,  but  seems  to  have  deemed  it  unnecessary  to  find  upon 
the  question  of  damages,  because  performance  of  the  contract 
was  waived,  or  because  such  performance  was  impossible,  for 
want  of  sufficient  water  to  float  the  logs  to  the  mill.  But  these 
matters  are  not  pleaded  as  a  defense  to  the  counterclaim,  nor 
as  an  excuse  for  a  failure  to  perform  the  contract.    They  were 
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both,  therefore,  immaterial  questions,  under  the  pleadings,  and 
could  not  properly  form  the  basis  of  a  judgment.  It  is  the 
duty  of  a  referee,  in  a  case  of  this  kind,  to  find  on  all  the 
material  issues  made  by  the  pleadings :  20  Am.  &  Eng.  Ency. 
Law  <1  ed.),  697.  For  a  failure  to  do  so  in  this  instance,  the 
motion  to  set  the  report  aside  ought  to  have  been  allowed. 

The  judgment  will  therefore  be  reversed,  and  the  cause 
remanded  for  a  new  trial.  Reversed. 


Argued  28  July ;  decided  18  August,  1902. 
HlCINBOTHBM   v.  INTERSTATE  LOAN  ASSOC.  j «  «JJ| 

[69  Pac.  1018.] 
Contracts  of  Foreign  Corporations — What  Law  Governs.* 
A  contract  between  a  resident  citizen  of  Oregon  and  a  foreign  corporation 
having  a  local  agent  in  this  state,  concerning  Oregon  land,  is  an  Oregon  con- 
tract, and  should  be  construed  according  to  the  laws  and  court  decisions  here, 
though  the  principal  and  interest  are  in  terms  payable  at  the  home  office  of 
the  corporation,  and  it  has  for  the  convenience  of  its  patrons  sent  to  such 
local  agent  for  collection  the  receipts  for  the  amounts  due  under  the  contract, 
and  though  the  contract  contained  a  distinct  agreement  that  it  should  be  con- 
strued in  accordance  with  the  laws  of  the  home  state  of  corporation :  Wash- 
ington Invest.  Assoc,  v.  Stanley,  38  Or.  319,  and  Pacific  Build.  Co.  v.  HUl,  39 
Or.  280,  followed. 

From  Multnomah :    Arthur  L.  Frazer,  Judge. 

This  is  a  suit  by  William  Hicinbothem  against  the  Inter- 
state Savings  and  Loan  Association  to  compel  the  cancellation 
of  a  mortgage  on  the  ground  that  the  amount  secured  thereby, 
with  legal  interest,  has  been  paid,  and  comes  here  on  appeal 
from  a  decree  sustaining  a  demurrer  to  the  answer  and  grant- 
ing the  relief  prayed  for.  From  the  pleadings  it  appears  that 
the  defendant  is  a  Minnesota  corporation,  organized  for  the 
purpose  and  with  the  power  of  conducting  the  business  of  a 
general  co-operative  building  and  loan  association.  On  Octo- 
ber 1,  1892,  one  Edwin  Joost,  a  resident  of  this  state,  applied 
to  the  association  for  a  loan  of  $1,000  on  certain  real  estate 


♦Note. — See  54  Cent.  Law  Jour.  223,  for  an  article,  Enforcement  of  Con- 
tracts Valid  Where  Made,  but  Contrary  to  the  Public  Policy  of  the  State  of 
the  Forum. 
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in  Portland,  through  William  Irle,  who  was  its  agent  here, 
"authorized  and  empowered  by  it  to  take  applications  for 
loans  and  to  forward  them"  to  its  home  office  in  Minneapolis, 
but  without  authority  "to  accept  applications  for  loans,  or  to 
make  any  loans  for  or  in  behalf  of  the  defendant.' '  He  also 
applied,  at  the  same  time,  for  ten  shares  of  its  capital  stock, 
of  the  par  value  of  $100  each,  agreeing  to  pay  therefor  in 
monthly  installments  of  sixty  cents  a  share  until  the  stock 
'  *  shall  attain  the  par  value  of  $100  per  share. ' '  It  was  stated 
in  the  application  that  all  payments  on  stock  should  be  due 
and  payable  at  the  home  office  of  the  company,  "but,  for  the 
convenience  of  members,  the  association  sends  for  collec- 
tion to  the  local  bank  or  treasurer  the  monthly  installment 
receipts/ '  Irle  forwarded  Joost's  application  for  a  loan  and 
subscription  to  the  capital  stock  to  the  home  office  of  the  com- 
pany, where  they  were  approved  by  the  proper  officers  October 
6,  the  stock  was  issued,  and  the  loan  ordered  made.  On  Octo- 
ber 11,  Joost  executed  his  promissory  note  in  favor  of  the  de- 
fendant, which  was  dated  at  Minneapolis,  Minnesota,  but  was 
in  fact  made  at  Portland,  Oregon,  agreeing  to  pay  the  com- 
pany at  its  office  in  Minneapolis,  on  or  before  the  maturity  of 
the  stock  issued  to  him,  the  sum  of  $1,000,  with  interest  thereon 
at  the  rate  of  six  per  cent,  per  anuum,  and  seven  per  cent,  pre- 
mium per  annum,  both  interest  and  premium  payable  monthly. 
To  secure  the  payment  of  the  note,  he  transferred  and  deliv- 
ered to  the  defendant  his  stock  as  collateral  security.  He  also 
executed  at  Portland  a  mortgage  to  the  defendant  on  the 
real  property  described  in  his  application,  to  secure  the  pay- 
ment of  the  loan,  interest,  and  premium;  the  monthly  pay- 
ments to  become  due  on  the  stock,  insurance,  taxes,  etc.  Among 
other  stipulations  in  the  mortgage,  was  a  covenant  and  agree- 
ment that  it  and  the  note  secured  thereby  were  made  and  exe- 
cuted under,  and  should  be  construed  in  accordance  with,  the 
laws  of  the  State  of  Minnesota  and  the  articles  of  incorpora- 
tion and  by-laws  of  the  defendant,  "anything  in  the  laws 
of  any  other  state  or  territory,  to  the  contrary,  notwithstand- 
ing ;  and  any  provision  whatever,  in  the  laws  of  any  other  state 
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or  territory,  at  variance  with  the  law  of  the  State  of  Minne- 
sota, either  on  the  subject  of  interest,  premium,  or  any  other 
matter,  is  hereby  waived/ '  On  May  17,  1895,  Joost  and 
wife  conveyed  the  mortgaged  premises  to  one  Henkle.  He 
in  turn  conveyed  them  to  plaintiff,  who  assumed  and  agreed 
to  pay  to  the  defendant  the  balance  due  on  the  indebt- 
edness. Payments  were  regularly  made  on  the  stock  and  note 
as  agreed  upon  until  January  1,  1900,  the  total  amount  of 
which  it  is  admitted,  as  we  understand  the  record,  was  suffi- 
cient to  pay  the  full  amount  of  the  loan,  with  legal  interest. 

Messrs.  Carey  <£  Mays  for  appellant  made  this  point  in  their 
brief : 

This  is  a  case  of  a  building  and  loan  association  mortgage, 
made  before  any  law  regulating  such  associations  was  adopted 
in  Oregon,  and  made  by  its  express  terms  payable  at  Minne- 
apolis, Minnesota,  where  the  contract  was  strictly  within  the 
provisions  of  statute  law.  No  charge  of  fraud  or  intention 
to  evade  the  laws  or  policy  of  the  State  of  Oregon  is  in  the 
case.  The  simple  question  on  the  demurrer  is  whether  a  bona 
fide  contract  to  be  performed  in  another  place  may  provide 
for  the  payment  of  a  legal  rate  of  interest  at  that  place 
greater  than  could  be  legally  collected  where  the  contract  is 
made.  We  rely  upon  Bedford  v.  Eastern  B.  &  L.  Assoc.  181 
U.  S.  227  (21  Sup  Ct.  597) ;  and  Mcllwaine  v.  Ellington,  111 
Fed.  581  (55  L.  R.  A.  933). 

Mr.  William  Held  for  respondent  made  this  point  in  his 
brief : 

The  appellant,  as  is  shown  by  the  allegations  of  its  answer, 
was  doing  business  in  the  State  of  Oregon  at  the  time  the  con- 
tracts in  question  herein  wrere  made  and  executed,  and  there- 
fore this  case  comes  clearly  within  the  rule  announced  in  the 
case  of  Pacific  Build.  Co.  v.  Hill,  40  Or.  280  (67  Pac.  103). 

40  Or.— 38. 
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Mr.  Justice  Bean,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

That  the  contract  between  Joost  and  defendant  was  usuri- 
ous under  the  laws  of  this  state  is  conceded:  Washington  In- 
vest Assoc,  v.  Stanley,  38  Or.  319  (63  Pac.  489,  84  Am.  St. 
Rep.  793) ;  Pacific  B.  Co.  v.  Hilt  40  Or.  280  (67  Pac.  103).  The 
position  of  the  defendant  is,  however,  that  the  contract  should 
be  construed  according  to  the  laws  of  Minnesota,  where  it  is 
valid,  and  not  according  to  the  laws  of  this  state.  There  is 
^orae  diversity  of  opinion  whether  a  contract  of  a  foreign 
building  and  loan  association,  such  as  the  one  now  under  con- 
sideration, that  is  not  usurious  under  the  laws  of  the  state 
where  the  corporation  is  organized  and  domiciled,  and  where 
the  obligation  is  made  payable,  can  be  attacked  for  usury 
in  the  courts  of  the  state  of  the  borrower's  residence,  where 
the  contract  was  actually  made,  and  the  mortgaged  premises 
are  situated ;  but,  by  the  great  weight  of  authority,  the  valid- 
ity of  such  a  contract  is  solvable  by  the  law  of  the  place  where 
it  was  made,  and  not  where  payable.  The  law  governing  these 
associations,  and  by  which  their  contracts  are  to  be  con- 
strued, is  so  thoroughly  considered  by  Mr.  Justice  Wolver- 
ton,  in  the  Stanley  and  Hill  cases,  that  nothing  more  need  be 
said  upon  the  subject,  although  it  may  be  proper  to  note  that 
the  same  conclusion  has  recently  been  reached  by  the  Supreme 
Court  of  Mississippi,  in  an  exhaustive  and  masterly  opinion 
bv  Mr.  Chief  Justice  Whitfield:  National  Mut.  B.  &  L. 
Assoc,  v.  Brahan  (Miss.),  31  South.  840.  The  case  now  under 
consideration  cannot  be  distinguished  on  principle  from  the 
Hill  Case,  the  contracts  in  both  being  made  before  the  passage 
of  the  act  of  1895  (Laws,  1895,  p.  103)  regulating  the  business 
of  building  and  loan  associations.  The  fact  that  the  plaintiff 
in  the  Hill  Case  had  made  loans  to  other  citizens  of  Oregon, 
had  a  local  advisory  board  composed  of  citizens  of  the  state, 
and  exacted  from  borrowers  a  bid  of  fifty  per  cent,  of  their 
stock,  to  be  assigned  to  the  company,  does  not  differentiate  it 
from  the  present  case.  Such  circumstances  only  went  to  show, 
and  were  alluded  to  by  the  court  as  evidence,  that  the  com- 
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pany  was  in  reality  doing  business  in  Oregon,  and  that  the 
agreement  between  it  and  Hill  was  not  an  isolated  instance 
of  a  nonresident  making  a  contract  with  a  citizen  of  this 
state,  to  be  performed  elsewhere.  So,  too,  here,  while  the  de- 
fendant did  not  have  a  local  advisory  board,  and  it  does  not 
appear  that  it  had  in  fact  made  loans  to  other  persons,  it  is 
averred  that  it  had  a  resident  agent  here,  with  authority  "to 
take  applications  for  loans,  and  forward  them  to  the  home 
office,"  and,  although  it  was  stipulated  that  all  payments  on 
stock,  premiums,  and  interest  were  due  and  payable  at  the 
home  office,  it  did,  "for  the  convenience  of  its  members,"  send, 
4 '  for  collection,  to  the  local  bank  or  treasurer,  the  monthly  in- 
stallment receipts. ' '  In  short,  it  was  doing,  or  offering  to  do, 
a  general  loan  and  savings  business  in  the  state,  of  like  char- 

♦  

acter  with  that  of  the  plaintiff  in  the  Hill  Case.  Bedford  v. 
Eastern  B.  &  L.  Assoc.  181  U.  S.  227  (21  Sup.  Ct.  597)  was 
a  suit  in  the  United  States  court  to  foreclose  a  mortgage  on 
land  in  Tennessee  in  favor  of  a  foreign  building  and  loan  as- 
sociation, and  the  Supreme  Court  of  the  United  States  very 
naturally  followed  the  decisions  of  the  Tennessee  courts,  hold- 
ing that  such  a  contract  was  solvable  by  the  laws  of  the  state 
where  the  company  was  domiciled  and  the  contract  made  pay- 
able. 

We  are  of  the  opinion,  therefore,  that  the  decree  of  the 
court  below  must  be  affirmed,  and  it  is  so  ordered.    Affirmed. 
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Decided  10  February,  1902. 
GOHRES  r.  ILLINOIS  MINING  COMPANT. 

[67  Pac.  666.] 

Mines — Effect  of  Excessive  Location. 

1.  An  excessive  location  of  mining  ground,  made  through  mistake  and  In 
good  faith,  is  void  only  as  to  the  excess. 

Mining  Location — Locating  Excess. 

2.  Where  a  mining  location  was  greatly  in  excess  of  the  statutory  limit, 
and  the  locator,  on  attempting  to  sell  the  same,  discovered  that  there  was  an 
excess,  and  procured  n  third  person  to  locate  a  certain  part  of  the  original 
tract  In  his  own  name  for  the  purpose  of  making  a  conveyance,  such  action 
was  an  assertion-  as  to  where  the  excess  in  the  original  location  lay,  so  that, 
on  its  appearing  that  the  location  by  such  third  person  was  void,  a  subsequent 
locator  was  entitled  to  claim  that  portion  of  the  original  location  as  excess. 

Assessment  of  Damages  by  the  Court — Statutes. 

3.  Under  Hill's  Ann.  Laws,  |  249,  subds.  1  and  2,  providing  that,  in  an  ac- 
tion sounding  In  tort,  when  the  defendant  has  failed  to  answer,  the  court 
shall  assess  the  damages  (which  Is  by  Section  404  made  applicable  to  suits  In 
equity),  it  is  the  duty  of  the  court  to  assess  the  damages  after  taking  testi- 
mony, even  though  the  defendant  has  answered  without  denying  the  allega- 
tion as  to  the  amount  of  damages. 

From  Josephine :    Hiero  K.  Hanna,  Judge. 

Suit  by  W.  J.  Gohres  against  the  Illinois  &  Josephine  Gravel 
Mining  Company,  in  which  plaintiff  had  a  decree  as  prayed 
for,  and  defendant  appeals.  Modified  and  Affirmed. 

Messrs.  H.  D.  Norton  and  Wkeaton  &~  KaUoch  for  appel- 
lant. 

Mr.  Robert  G.  Smith  for  respondent. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

Plaintiff,  as  a  citizen  of  the  United  States,  claiming  to  be  a 
locator,  owner,  and  entitled  to,  and  in  the  actual  possession  of, 
a  certain  placer  mine,  triangular  in  form,  described  in  the  com- 
plaint is  situated  about  one  and  one  quarter  miles  above  the 
junction  of  Josephine  Creek  and  Illinois  River,  on  what  is 
known  as  "Mud  Flat,"  adjoining  Day's  Gulch,  in  Josephine 
County,  commencing  at  a  monument  of  rock  on  the  west  bank 
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of  Josephine  Creek,  three  hundred  yards  below  the  mouth  of 
Day's  Gulch,  running  thence  along  said  creek  in  a  northeast- 
erly direction  fifteen  hundred  feet  to  a  monument  of  rock; 
thence  in  a  northwesterly  direction  six  hundred  feet  to  a 
monument  of  rock ;  thence  in  a  southwesterly  direction  fifteen 
hundred  feet  to  the  place  of  beginning,— seeks  to  have  his 
title  quieted  as  against  certain  deeds  through  which  defendant 
claims  to  have  acquired  title  from  Alex  George  and  W.  H. 
Little,  as  original  locators  of  the  locus  in  quo.  It  is  alleged, 
in  substance,  that  neither  George  nor  Little  ever  properly  lo- 
cated said  mine,  or  acquired  any  interest  therein,  and  were 
without  right  or  authority  to  convey  the  same;  and  plaintiff 
seeks,  also,  to  restrain  defendant  from  discharging  any  earth, 
rock,  gravel,  or  other  mining  debris  upon  said  claim.  Plaintiff 
had  a  decree  for  the  relief  demanded  in  the  trial  court,  and 
the  defendant  appeals. 

It  may  be  taken  as  conceded  that  plaintiff's  location  of  the 
claim  in  controversy  is  valid  and  sufficient,  under  the  United 
States  mining  laws,  to  entitle  him  to  possession,  and  to  maintain 
this  proceeding  to  restrain  defendant  from  depositing  debris 
from  its  mine  thereon,  provided  the  claim  was  laid  upon  unap- 
propriated public  lands.  The  defendant  claims  title  through 
William  H.  Little,  and  contends  (1)  that  Little  himself  ac- 
quired title  and  right  of  occupancy  direct  from  the  gov- 
ernment; and  (2)  that  Alex  George  located  a  claim  compris- 
ing, for  all  practical  purposes,  the  one  in  dispute,  and  that 
Little  acquired  title  from  him,  and  conveyed  to  Alex  Watts, 
who  conveyed  to  the  defendant.  To  sustain  the  first  conten- 
tion, defendant  produced  a  notice  of  location  whereby  Little 
claims  to  have  located  on  the  day  of  its  date,  October  8,  1894, 
fifteen  hundred  linear  feet  of  placer-mining  ground  upon  what 
is  known  as  "Mud  Flat/'  described  as  follows:  Commencing 
at  a  stake  No.  1  on  Josephine  Creek,  running  northeast  to 
stake  No.  2,  seven  hundred  and  fifty  feet;  from  stake  No.  2, 
running  northwest  to  stake  No.  3,  six  hundred  feet ;  from  stake 
No.  3  to  stake  No.  4,  running  southwest  fifteen  hundred  feet ; 
from  stake  No.  4  to  stake  No.  5  southeast  six  hundred  feet, 


518  Gohrbs  v.  Illinois  Mining  Co.       [40  Or. 

from  stake  No.  5  to  stake  No.  1,  seven  hundred  and  fifty 
feet.  This  notice  was  filed  in  the  county  clerk's  office  for 
Josephine  County,  Oregon,  October  10,  1894,  and  recorded 
the  following  day.  The  description,  computed  from  the  dis- 
tances there  given,  would  contain  a  fraction  over  twenty  acres. 
However,  for  the  exact  determination  of  the  amount  of  land 
claimed  to  be  comprised  within  the  boundaries  designated  by 
the  notice,  survey  was  made  upon  the  ground,  and  a  plat  drawn 
and  introduced  in  evidence.  This  contains  a  description  as 
follows:  Commencing  at  Watts'  southeast  corner  (referring 
to  a  mining  claim),  running  thence  north,  nine  and  one-half 
degrees  west,  twenty  and  forty- three  one-hundredths  chains; 
thence  north,  forty-nine  degrees  forty  minutes  east,  twenty 
and  sixty-four  one-hundredths  chains;  thence  south,  twenty 
degrees  forty-five  minutes  east,  seven  and  ninety-three  one- 
hundredths  chains ;  thence  south,  four  degrees  thirty-five  min- 
utes west,  six  chains;  thence  south,  twenty-two  and  one  half 
degrees  west,  eleven  and  eighty-two  one-hundredths  chains; 
thence  south  forty-seven  and  one  half  degrees  west,  thirteen 
and  fifty  one-hundredths,  to  the  place  of  beginning,— contain- 
ing thirty-four  and  fifty  one-hundredths  acres.  This  survey 
includes  substantially  all  the  plaintiff's  claim. 

Little  testifies  that  at  the  time  of  the  location  of  his  claim, 
in  1894,  he  established  a  monument  at  the  initial  point,  as 
shown  by  the  survey  and  plat,  consisting  of  a  wooden  post  four 
or  five  inches  square  and  five  or  six  feet  high,  and  a  like  monu- 
ment at  each  of  the  corners  or  points  of  diversion  from  a  right 
line,— five  in  all.  These  monuments  he  describes  on  the  plat 
as  beginning  with  the  initial  point,  as  there  designated,  and 
running  in  the  inverse  order  of  the  survey,  as  one  south,  two 
south,  three  south,  etc.,  up  to  five  south,  which,  he  seems  to 
maintain,  is  the  identical  order  of  location  on  the  ground,  and 
designated  in  his  notice  of  location.  It  is  readily  discernible, 
however,  that  the  description  in  the  notice  of  location  and  the 
one  exhibited  by  the  survey  are  so  dissimilar  that  they  would 
never  be  taken  one  for  the  other  without  a  positive  declara- 
tion that  they  were  the  same;  and  even  then  one  is  led  to 
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doubt  whether  the  declaration  was  intended  to  be  taken  seri- 
ously. Taking  the  description  contained  in  the  notice  of  lo- 
cation, and  Mr.  Little's  testimony  whereby  he  designates  the 
initial  or  starting  point  for  setting  his  stakes  or  establishing 
the  monuments  as  in  the  center  of  the  line  bordering  upon 
Josephine  Creek,  it  becomes  apparent  that  he  is  mistaken  when 
he  fixes  the  initial  monument  at  the  extreme  southwest  corner 
of  the  plat,  or,  as  otherwise  designated,  at  Watts'  southeast 
corner.  Aside  from  this,  there  is  evidence  in  the  record  tend- 
ing strongly  to  show  that  in  1897  Little  claimed  location  for 
his  monuments  essentially  different  from  those  now  designated 
on  the  plat,  throwing  his  claim  much  further  to  the  north, 
and  quite  beyond  the  claim  of  plaintiff  according  to  positive 
measurement;  so  that,  from  the  manner  of  location,  and  the 
evidence  adduced  touching  the  initial  point,  there  remains  in 
any  event,  much  doubt  and  speculation  as  to  where  the  excess 
of  Little's  location  should  be  settled. 

1.  Where  an  excessive  location  has  been  made  through  mis- 
take,  while  acting  in  good  faith,  as  where  the  locator  sets  his 
stakes  end  estimates  his  distances  without  chain  or  compass, 
it  is  void  only  as  to  the  excess.  This  rule  is  of  general  appli- 
cation, except,  it  may  be,  where  the  excess  is  so  large  as  to  give 
rise  to  an  inference  of  bad  faith:  1  Lindley,  Mines,  §  362; 
Richmond  Min.  Co.  v.  Rose,  114  U.  S.  576  (5  Sup.  Ct.  1055) ; 
Glacier  M.  8.  Min.  Co.  v.  Willis,  127  U.  S.  471  (8  Sup.  Ct. 
1214). 

2.  Ascribing  to  Mr.  Little  an  honest  intention  of  keeping 
within  the  statute,  and  acquitting  him  of  any  purpose  of  loca- 
ting more  than  twenty  acres,  it  must  be  noted  that  he  frankly 
admits  that  his  location  was  excessive  by  fourteen  and  fifty 
one-hundredths  acres.  Indeed,  the  very  plat  made,  under  his 
and  defendant's  direction,  and  which  defendant  offers  in 
evidence,  proves  it.  He  became  aware  in  August,  1897,  if  not 
before,  that  his  location  was  excessive,  and  that  he  could  not 
convey  a  satisfactory  title  to  the  whole.  One  Brown  was  try- 
ing at  that  time  to  effect  a  purchase  of  the  claim,  with  others, 
and  James  Stith  was  engaged  in  bringing  about  the  sale ;  but 
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in  the  examination  thereof  they  discovered  that  it  was  much 
larger  than  Little  was  entitled  to  purchase  from  the  govern- 
ment, and  so  informed  him,  whereupon  it  appears  that  he  and 
plaintiff  agreed  that  the  excess  should  he  located  in  Alex 
George's  name,  and,  in  pursuance  of  the  agreement,  plaintiff 
wrote  out  a  notice  of  location,  describing  the  claim,  and 
signed  George's  name  to  it  as  locator,  and  his  own  as  wit- 
ness. Little  also  witnessed  the  document.  This  notice  was 
filed  and  recorded  at  the  instance  of  Little.  Very  soon  after- 
wards,—August  7,  1897,— George  executed  a  deed  of  said 
claim  to  Little.  On  the  third  of  November,  1898,  plaintiff 
perfected  his  location  and  was  in  possession,  but  it  was  not 
until  the  seventeenth  that  Little  deeded  to  Watts.  On  June 
26, 1899,  Watts  conveyed  to  the  defendant ;  and  two  days  later 
Little  made  another  deed  for  the  premises  in  dispute,  along 
with  his  own  mine,  to  the  defendant,  direct.  In  reality, 
George  never  made  any  location  by  erecting  monuments,  or 
otherwise  designating  his  claim  so  that  its  exterior  limits 
might  be  traced  on  the  ground.  The  simple  execution  of  the 
notice  in  the  manner  stated,  and  the  recording  of  the  same, 
were  all  that  was  done.  Little  was  cognizant  of  all  this,  and 
accepted  a  deed  to  the  George  claim  as  though  there  had  been 
a  valid  location,  and  executed  two  deeds  to  the  premises,  as 
has  been  indicated,— one  to  Watts,  and  the  other  to  the  de- 
fendant—covering George's  pretended  claim  by  the  descrip- 
tion adopted  in  the  pretended  location.  By  these  acts  and 
representations  Little  has,  by  positive  assertion,  unequivocally 
indicated  where  the  excess  of  the  original  location  was,  and 
has  thereby  precluded  himself  and  those  claiming  under  him 
from  shifting  it  to  another  segment  thereof.  Such  acts  and 
representations  were  effective  to  render  that  certain  and  defi- 
nite which  was  before  existing  much  in  his  mind  as  to  his 
primary  intention,  in  the  absence  of  a  discovery  shaft  or  posi- 
tive designation  of  his  initial  point.  His  title,  or  that  of  the 
defendant,  to  the  excess,  therefore,  is  entirely  dependent  upon 
George's  location;  and,  as  he  made  none,  he  acquired  no  title 
to  convey,  and  the  defendant  has-acquired  none. 
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The  plaintiff  would  seem  not  to  be  altogether  blameless  in 
bringing  about  the  condition,  for  he  agreed  with  Little  to  lo- 
cate the  claim  in  George 's  name ;  but,  whatever  understanding 
or  agreement  he  might  have  had  at  the  time,  it  was  not  con- 
summated by  an  actual  or  valid  location,  and  he  subsequently, 
by  his  positive  act,  renounced  it.  This  he  did  by  making  a 
location  of  his  claim  almost  entirely  within  the  supposed 
boundaries  of  George's  pretended  location.  Little  was  cog- 
nizant of  this,  and  openly  objected  to  it,  but  he  subsequently 
recognized  its  validity  by  seeking  and  obtaining  plaintiff's 
consent  to  mine  upon  the  premises.  This  was  done  through  the 
agency  of  one  Marston,  with  whom  Little  was  working  in  co- 
partnership. The  consent  was  obtained,  however,  after  Little 
had  executed  his  deed  to  Watts  of  the  pretended  George  claim ; 
but  Marston  and  Little  at  that  time  had  Watts'  claim  leased, 
and  were  working  it,  and,  if  Watts  was  claiming  under  the 
George  location,  it  would  be  useless  to  seek  and  obtain  the 
permission  of  plaintiff  to  work  upon  his  claim.  Watts  would 
have  been  the  proper  person  to  have  granted  the  permission. 
The  circumstance  goes  to  show  that  George's  location  was  not 
looked  upon  or  treated  seriously  at  that  time.  Defendant's 
subsequent  purchase  was  long  after  the  occurrence  of  these 
incidents,  and  while  plaintiff  was  in  open  possession,  so  that 
it  must  have  purchased  with  notice  of  his  claim,  title,  and 
right  of  possession.  The  question,  therefore,  resolves  itself 
to  a  strict  legal  right,  dependent  upon  the  better  title;  and 
plaintiff,  having  that,  must  prevail. 

3.  It  is  scarcely  controverted  that  defendant  had  been  for 
some  time  before  the  commencement  of  this  suit  discharging 
quantities  of  rock,  coarse  and  fine  gravel,  and  other  debris 
upon  the  mine  of  plaintiff.  The  deposit  by  some  of  the  wit- 
nesses is  described  as  covering  in  extent  about  two  acres  to  a 
depth  of  from  twelve  inches  to  five  or  six  feet.  Others  seem 
to  think  it  is  much  less  in  magnitude.  In  any  event,  the  plain- 
tiff is  entitled  to  an  injunction  restraining  the  defendant  from 
further  discharging  debris  and  refuse  from  its  mine  upon  his 
premises.     The  complaint  contains  an   allegation,   in   effect. 
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that  the  discharge  of  such  debris  upon  his  mining  claim  has 
impaired  its  value,  and  will  necessitate  great  expense  in  re- 
moving the  same,  and  greatly  interferes  with  plaintiff's  min- 
ing operations,  to  his  damage  in  the  sum  of  $500.  This  was 
practically  undenied  by  the  answer,  for  which  reason  the 
court  below  treated  the  amount  of  damages  as  confessed,  and 
gave  a  decree  for  $500  therefor;  being  the  full  sum  claimed. 
The  defendant  complains  of  the  decree  in  this  particular,  and 
assigns  error.  It  insists  that  the  allegation  was  not  issuable, 
and  therefore  that  the  court  should  have  heard  evidence,  and 
determined  the  fact  of  damages  therefrom,  notwithstanding 
the  allegation  remained  unanswered.  Our  statute  provides 
that,  where  the  defendant  has  failed  to  answer  the  complaint, 
the  plaintiff  shall  be  entitled  to  have  judgment  against  him 
for  the  amount  specified  in  the  summons  in  an  action  arising 
upon  contract  for  the  recovery  of  money  or  damages  only, 
but  in  all  other  actions,  including  those  sounding  in  damages 
or  tort,  as  opposed  to  an  action  for  debt,  if  no  answer  has  been 
filed,  the  clerk  shall,  upon  written  motion  of  the  plaintiff, 
enter  the  default  of  defendant,  and  thereafter  the  plaintiff 
may  apply  for  the  relief  demanded  in  the  complaint;  and  in 
all  such  cases,  where  the  judgment  is  rendered  otherwise  than 
on  verdict  in  favor  of  the  plaintiff,  the  court  shall,  without 
the  intervention  of  a  jury,  assess  the  damages  which  he  shall 
recover,  and  to  this  end  may  hear  proof  itself,  or  make  an 
order  of  reference  to  take  and  report  the  testimony:  Hill's 
Ann.  Laws,  §  249,  subds.  1,  2.  This  is  applicable  as  well  to 
suits  in  equity :  Hill 's  Ann.  Laws,  §  404.  We  think  the  scope, 
spirit,  and  purpose  of  this  section  rendered  it  incumbent  upon 
the  trial  court  to  hear  the  testimony  and  proofs  offered,  not- 
withstanding there  seemed  to  be  a  confession  of  the  amount 
of  damages  alleged,  and  determine  therefrom  what  amount 
of  injury  plaintiff  has  sustained  by  reason  of  the  discharge  of 
debris  and  other  deposits  upon  his  claim.  We  have,  therefore, 
considered  the  evidence  contained  in  the  record  as  to  such 
damages,  and  have  concluded  that  $100  is  a  fair  estimate. 
The  decree  of  the  trial  court  will  therefore  be  modified  in 
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this  respect,  but  in  all  others  affirmed,  and  the  defendant  will 
be  awarded  its  costs  and  disbursements  on  appeal.    Modified. 


Argued  13  January;  decided  15  April,  1901. 
U.  8.  INVESTMENT  CORP.  t\  PORTI/AND  HOSPITAL. 

[56  L.  R.  A.  627,  64  Pac.  644.  67  Pac.  194.] 

Appeal. — Service  of  Notice  on  Parties  in  Default. 

1.  The  amendment  of  Section  537  of  Hill's  Ann.  Laws,  by  the  act  of  1899, 
regulating  the  method  of  taking  appeals  to  the  supreme  court  (Laws,  1899, 
p.  228),  was  intended  to  modify  the  existing  statute  by  relieving  the  appel- 
lant from  the  obligation  of  serving  the  notice  of  appeal  on  adverse  parties 
who  have  not  appeared,  and  now  the  notice  need  be  served  on  only  those  par- 
ties who  have  appeared. 

Relative  Rank  of  Mortgages  and  Receiver's  Debts. 

2.  Primarily,  a  receiver  is  a  specially  appointed  officer  of  the  court  whose 
duty  Is  to  preserve  the  property  Involved  until  the  litigation  shall  be  ended, 
and  the  expenses  incurred  in  so  doing,  together  with  a  reasonable  compensa- 
tion, constitute  a  first  charge  on  the  property  and  Its  income ;  but  other  debts 
of  a  receiver  will  not  be  preferred  to  prior  contract  Hens  unless  such  prefer- 
ence is  given  in  the  order  authorizing  the  obligation  to  be  incurred  or  In  the 
order  approving  and  ratifying  it. 

Power  to  Make  Receiver's  Debts  a  Preferred  Lien.* 

3.  In  appointing  receivers  of  corporations  not  Quasi  public  in  character, 
or  authorizing  their  receivers  to  continue  the  business  of  such  corporations, 
courts  of  equity  cannot,  without  the  consent  of  prior  lien  creditors,  decree 
that  the  debts  of  such  receivers  Incurred  in  carrying  on  the  business  of  the 
defendant  corporation  shall  take  precedence  over  prior  contract  Hens :  Mc- 
Cornack  v.  Salem  Ry.  Co.  34  Or.  543,  and  Merriam  v.  Victory  Min.  Co.  37  Or. 
321,  approved  and  followed. 

Receivers — Priority  of  Receiver's  Debts. 

4.  The  fact  that  a  receiver  of  a  private  corporation  has  made  an  inequita- 
ble application  of  part  of  the  income  from  the  property  of  the  defendant 
does  not  change  the  relative  rights  of  any  interested  party,  or  give  the  credit- 
ors of  the  receiver  precedence  over  mortgage  creditors  of  the  defendant  whose 
rights  had  been  fixed  before  the  receivership. 
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*  Receiverships  of  Quasi~Public  Corporations. 

Relative  Rank  of  Mortgages  and  Unsecured  Debts. — The  following  late 
cases  contain,  In  the  prevailing  opinions,  the  dissenting  opinions,  the  briefs 
of  counsel  and  the  monographic  footnotes,  a  very  thorough  discussion  of  the 
right  of  unsecured  general  claims  (exclusive  of  statutory  Hens  and  claims  for 
torts)  against  quasi  public  corporations  to  payment  before  the  claims  of  prior 
contract  creditors. 

A  Li/)  wed. — In  these  cases  the  unsecured  claim  was  allowed  precedence: 
Southern  Ry.  Co.  v.  Carnegie  Steel  Co.  176  U.  S.  257  (20  Sup.  Ct.  347)  ;  At- 
lantic Trust   Co.   v.    Woodbridge  C.   rf  Irrig.   Co.   79   Fed.   37.   86   Fed.   975; 
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Suit  by  the  United  States  Investment  Corporation,  Limited, 
and  Percy  H.  Blyth,  against  the  Portland  Hospital  and  others 
to  foreclose  a  mortgage.  There  was  a  decree  for  plaintiffs, 
from  which  W.  Y.  Masters,  receiver  of  the  hospital,  appeals, 
claiming  precedence  for  the  creditors  of  the  receiver  over  the 
mortgage  of  plaintiff  that  had  been  given  some  years  before 
the  receivership  began.  A  motion  to  dismiss  the  appeal  was 
overruled,  and  the  decree  of  the  'trial  court  upheld. 

Motion  Overruled;  Affirmed. 

Decided  15  April,  1001. 

On  Motion  to  Dismiss  Appeal. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  a  motion  to  dismiss  the  appeal  because  notice  thereof 
was  not  served  upon  the  Portland  Hospital,  E.  H.  Habighorst, 
trustee,  J.  Benson  Starr,  and  Charles  H.  Chance,  whose  in- 
terests, it  is  contended,  are  adverse  to  the  appellants.  These 
parties  did  not  appear  in  the  court  below,  but  made  default. 
Prior  to  the  amendment  of  Section  537,  Hill's  Ann.  Laws 
(Laws  1899,  p.  228),  the  statute  required  the  notice  of  appeal 
to  be  served  on  all  parties  whose  interests  in  relation  to  the 
judgment  or  decree  appealed  from  were  in  conflict  with  the 
reversal  or  modification  sought,  notwithstanding  such  parties 
may  have  been  in  default:  (Moody  v.  Miller,  24  Or.  179,  33 
Pac.  402;  Jackson  County  v. Bloomer,  28  Or.  110,  41  Pac.930) ; 
but  the  section  as  amended  provides  that  if  the  appeal  is  not 
taken  at  the  time  the  judgment  is  rendered,  it  may  be  taken 
within  a  specified  time  thereafter,  by  serving  a  notice  thereof 
on  such  adverse  party  or  parties  as  have  appeared  in  the  action 


farmers'  L.  d  Trust  Co.  v.  American  Waterworks  Co.  107  Fed.  23;  McFThenny 
v.  Binz,  26  Am.  St.  Rep.  705  ;  Union  Trust  Co.  v.  Richmond  City  Ry.  Co.  48 
L.  R.  A.  41. 

Dknied. — In  these  cases  the  unsecured  claim  was  not  allowed  precedence : 
Lactcatrana  I.  d  Coal  Co.  v.  Farmers'  L.  d  Trust  Co.  176  U.  S.  208  (20  Sup. 
Ci.  363)  ;  International  Trust  Co.  v.  T.  B.  T  oxen  send  B.  d  Contr.  Co.  95  Fed. 
850  (37  (  .  C\  A.  396)  :  Illinois  T.  d  JSav.  Bank  v.  Doud,  105  Fed.  128  (44  C. 
C.  A.  380,  52  L.  R.  A.  481 )  :  Contracting  d  Build.  Co.  of  Ky.  v.  Continental 
Trust  Co.  108  Fed.  1  ;  Rhode  Island  Locomotive  Works  ▼.  Continental  Trust 
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or  suit.  The  manifest  purpose  of  this  change  in  the  law  was, 
as  its  language  clearly  indicates,  to  require  the  notice  of  ap- 
peal to  be  served  only  upon  the  parties  who  had  appeared, 
and  to  dispense  with  the  necessity  of  serving  those  who  were 
in  default.  There  could  have  been  no  other  reason  for  the 
amendment.    The  motion  to  dismiss  is  therefore  overruled. 

Motion  Overruled. 

Decided  13  January,  100*2. 

On  the  Merits. 

For  appellant  there  was  an  oral  argument  with  a  brief  by 
Mr.  William  Y.  Masters,  to  this  effect : 

Portland  Hospital  was  not  organized  under  the  private 
corporation  law  of  the  state,  but  was  a  public  corporation: 
McDonald  v.  Mass.  Gen.  Hospital,  120  Mass.  432. 

That  these  claims  are  a  lien  prior  to  respondents'  mortgage 
and  trust  deed  see:  Hembree  v.  Dawson,  18  Or.  474  (23  Pac. 
264) ;  Hopfemack  v.  Hopfensack,  61  How.  Pr.  508;  Bcckwith 
v.  Corrall,  56  Ala.  12;  Heisen  v.  Binz,  147  Ind.  284  (45  N.  E. 
104) ;  Cake  v.  Mohun,  164  U.  S.  311  (17  Sup.  Ct.  100) ;  Jaf- 
fray  v.  Boob,  72  Iowa  335  (33  N.  W.  349) ;  Fosdick  v.  Schall, 
99  U.  S.  253;  Raht  v.  Attrill,  106  N.  Y.  423  (60  Am.  Rep.  456, 
13  N.  E.  282) ;  Burnham  v.  Bowen,  111  U.  S.  783  (4  Sup.  Ct. 
675) ;  Girard  Life  Ins.  Co.  v.  Cooper,  162  U.  S.  530;  Earn  v. 
Borer  Iron  Co.  86  Va.  758. 

We  respectfully  submit  that  there  are  three  grounds  upon 
which  these  receivers '  claims  should  be  adjudged  a  prior  lien 
to  plaintiffs'  upon  the  property  in  the  hands  of  the  receiver. 

Co.  108  Fed.  5 ;  WMtelp  v.  Central  Trust  Co.  34  L.  R.  A.  303 ;  Manchester 
Locomotive  Works  v.  Truesdale,  9  L.  R.  A.  140 ;  McCornack  v.  Salem  Ry.  Co. 
34  Or.  643. 

Relative  Rank  of  Mortgages  and  Debts  of  Receiver. — Note  in  54  Am. 
St.  Rep.  at  p.  404,  under  heading,  Claims  of  Receiverships ;  note  in  71  Am. 
St.  Hep.  at  p.  379,  under  heading,  Receivers'  Certificates ;  and  note  in  83  Am. 
St.  Rep.  at  pp.  72  and  75.  under  heading,  Liens  for  Debts  Created  During  the 
Receivership. 

Relative  Rank  of  Mortgages  and  Claims  for  Torts  Committed  Prior 
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I.  Upon  the  broad  principle  that  the  receiver  holds  the 
property  for  the  benefit  of  all  parties  interested ;  as  much  for 
the  mortgagee  as  for  other  creditors,  and  all  receiving  the 
benefit,  all  should  bear  the  burden.  It  is  contended  by  re- 
spondent that  the  rule  giving  priority  to  debts  incurred  by 
receivers  applies  only  to  railroads.  There  is  only  one  case  in 
the  supreme  court  of  this  state,  so  far  as  we  have  found 
passing  directly  upon  this  question  and  that  is  the  case  of 
Hembree  v.  Dawson,  18  Or.  474,  which  holds  exactly  the  con- 
verse of  respondents'  contention.  That  decision  is  the  rule  in 
this  state;  credit  has  been  extended  to  the  receivers  of  the 
court  on  its  authority,  and  for  this  court  to  declare  a  different 
rule  at  this  time  will  tend  to  impair  the  stability  of  its  de- 
cisions. 

It  is  said  that  to  allow  these  receiver's  claims  to  be  paid 
out  of  the  proceeds  of  the  sale  of  the  mortgaged  property 
would  impair  the  obligation  of  the  mortgage  contract,  but 
respondents  concede,  and  the  authorities  they  cite  also  hold, 
that  this  can  be  done  in  the  case  of  a  railroad.  What  better 
right,  in  principle,  can  a  court  have  to  impair  the  obligation 
of  a  mortgage  contract  on  a  railroad  than  any  other  property  t 
It  is  claimed  by  respondents  that  the  right  is  based  on  "pub- 
lic convenience ;' '  but  on  what  principle  can  "public  con- 
venience'  '  take  a  man's  property  away  from  him  without 
compensation?  It  is  true  that  "public  convenience' '  may  be 
a  ground  for  appropriating  private  property,  but  it  is  always 
done  by  giving  proper  and  adequate  compensation.  We  think 
that  the  only  true  principle  on  which  a  court,  can  act  in  a 
case  of  this  kind,  is  on  the  ground  that  the  mortgagee  is  bene- 
fited by  the  receivership  in  the  same  manner  as  unsecured  cred- 


to  Receivership — Priority  Allowed. — Green  ▼.  Coast  Line  R.  Co.  54  Am. 
St.  Rep.  379,  and  note  beginning  near  bottom  of  page  426,  33  L.  R.  A.  806 ; 
Southern  Ry.  Co.  ▼.  Boukniyht,  70  Fed.  823. 

Priority  Refused. — St.  Louis  Trust  Co.  v.  Riley,  30  L.  R.  A.  456. 

Relative  Rank  of  Mortgages  and  Subsequent  Taxes. — Central  Trust  Co. 
v.  \ew  York  C.  d  Northern  R.  Co.  1  L.  R.  A.  260 ;  note  in  54  Am.  St.  Rep.  at 
p.  421  ;  note  in  71  Am.  St.  Rep.  at  p.  383. 

Monographic  Notes. — (Maims  Which  Take  Precedence  Over  Mortgages  of 
Railways  and  Like  Property,  54  Am.  St.  Rep.  pp.  400-432,  and  particularly 
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itors  and  thereby  has  received  compensation.  If  it  be  placed 
upon  the  ground  of  public  convenience,  where  is  the  line  to  be 
drawn?  A  store,  a  mill,  a  hotel,  are  all  public  conveniences 
and  a  hospital  might  almost  be  said  to  be  an  absolute  neces- 
sity. On  what  principle  can  one  be  included  and  the  other 
excluded  in  applying  the  rule?  The  cases  in  the  United 
States  Supreme  Court  cited  by  respondents  hold  that  the  rule 
is  to  be  applied  to  the  railroads,  but  do  not  hold  that  it  is  not 
to  be  applied  to  other  corporations.  The  latter  question,  so 
far  as  we  have  been  able  to  find  has  never  been  passed  upon  by 
that  court.  We  also  call  the  court's  attention  to  the  fact  that 
in  nearly,  of  not  quite  all,  of  the  cases  cited  by  respondents, 
the  claims  that  were  sought  to  be  made  prior  liens  accrued 
before  the  receiver  was  appointed,  which  presents  an  entirely 
different  question. 

In  the  case  of  McDonald  v.  Mass.  Gen.  Hospital,  120  Mass. 
432,  the  court  in  speaking  of  a  hospital  organized  exactly  as 
the  Portland  Hospital,  says:  "A  corporation,  the  object  of 
which  is  to  provide  a  general  hospital  for  sick  and  insane 
persons,  having  no  capital  stock  nor  provision  for  making 
dividends  or  profits,  deriving  its  funds  mainly  from  public 
and  private  charity,  and  holding  them  in  trust  for  the  object 
of  sustaining  the  hospital,  conducting  its  affairs  for  the  pur- 
pose of  administering  to  the  comfort  of  the  sick,  without  ex- 
pectation or  right  on  the  part  of  those  immediately  interested 
in  the  corporation  to  receive  compensation  for  their  own  bene- 
fits is  a  public  charitable  institution/ '  Now,  by  what  prin- 
ciple is  it  to  be  decided  that  the  rule  is  to  be  applied  to  a 
public  institution  such  as  a  railroad  and  not  to  this  public  in- 
stitution ? 


pp.  404  to  425  ;  The  Relation  of  Receivers  to  Pre-Existing  Liens,  and  the 
Remedies  for  Their  Enforcement,  71  Am.  St.  Rep.  at  pp.  377-379 ;  Liens  for 
Debts  Contracted  Prior  to  a  Receivership,  83  Am.  St.  Rep.  at  p.  73. 

Receiverships  of  Partnerships  and  Private  Corporations. 

Relative  Rank  of  Mortgages  and  Unsecured  Debts. — On  the  question 
whether  unsecured  claims  against  private  corporations  accrued  before  the 
appointment  of  a  receiver  can  take  precedence  over  prior  mortgage  liens  is 
discussed  in  the  following  cases  and  notes : 

Allowed. — The   unsecured   creditors   of  a  coal   mining  company   obtained 
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II.  In  this  particular  case,  the  mortgagees  having  stood  by 
and  acquiesced  in  the  incurring  of  this  indebtedness,  being  in 
court  and  accepting  service  of  petitions  and  reports  from  time 
to  time  and  making  no  objection  to  the  appointment  or  con- 
tinuation of  the  receivers  for  some  five  years,  and  actually 
desiring  their  continuance  to  avoid  taxes  until  times  improved, 
they  are  now  estopped  to  claim  their  mortgage  and  trust  deed 
are  a  prior  lien  to  the  claims  incurred  by  the  receivers. 

III.  The  mortgagees  have  received  payments  on  their  claims 
from  the  receivers  and  a  large  amount  of  money  has  been  ex- 
pended during  the  receivership  in  repairs  and  permanent  im- 
provements on  the  property,  which  should  have  gone  to  pay 
these  claims,  all  of  which  the  respondents  are  allowed  to  take 
by  the  decree  of  the  court  below,  contrary  to  every  rule  of 
equity  and  right. 

For  certain  creditors  of  the  receiver  claiming  priority  over 
the  mortgage  of  plaintiff  there  was  an  oral  argument  and  a 
brief  by  Mr.  A.  King  Wilson,  to  this  effect : 

A  hospital  is  as  much  a  public  corporation  as  a  railroad  or 
a  telephone  company  (Kccley  v.  Carolina  Mut.  T.  <fe  Tel.  Co. 
90  Fed.  29) ;  or  as  a  mine  (Drennan  v.  Mercantile  T.  &  Dep. 
Co.  115  Ala.  592,  23  So.  164,  39  L.  R.  A.  623,  67  Am.  St.  Rep. 
72) ;  or  as  a  street  car  company  (Pickering  v.  Townsend,  118 
Ala.  351,  23  So.  703) ;  or  as  an  irrigation  company  (Atlantic 
Trust  Co.  v.  Woodbridge  C.  &  Irrig.  Co.  86  Fed.  975.  Other 
cases  bearing  on  the  subject  are  Diamond  Match  Co.  v.  Taylor, 
83  Md.  394  (34  Atl.  1015) ;  Southern  By.  Co.  v.  Carnegie  Steel 
Co.  176  U.  S.  257  (20  Sup.  Ct.  347) ;  Metropolitan  Trust  Co. 
v.  Lake  Cities  Elec,  Ry.  Co.  100  Fed.  897.    Nearly  all  of  the 

payment  of  their  claims  out  of  the  accounts  due  the  company  when  the  re- 
ceiver was  appointed,  as  against  the  claim  of  the  mortgagee :  Drennan  v. 
Mercantile  T.  A  Dep.  Co.  30  L.  R.  A.  623,  67  Am.  St.  Rep.  72. 

Denied. — The  unsecured  creditors  failed  to  obtain  precedence  oyer  the 
mortgagees  in  these  cases :  Seventh  Nat.  Bank  v.  Shenandoah  Iron  Co.  35 
Fed.  436;  Fidelity  Ins.  <t  Safe  Deposit  Co.  v.  Shenandoah  Iron  Co.  42  Fed. 
372 ;  Laughlin  v.  United  States  Rolling  Stock  Co.  64  Fed.  25 ;  New  ton  r.  Eagle 
A  Phoenix  Mfg.  Co.  76  Fed.  418;  Farmers'  L.  &  Trust  Co.  v.  Bankers',  etc. 
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cases  cited  by  respondents  are  distinguished  from  the  case  at 
bar  by  the  fact  that  the  indebtedness  in  the  cases  cited  was 
incurred  before  the  appointment  of  the  receiver;  further,  in 
some  of  the  cases  cited  by  our  opponents  the  mortgagee  was 
not  a  party  to  the  suit  which  issued  the  receiver's  certificates 
or  ordered  the  indebtedness  incurred. 

The  Portland  Hospital  was  in  no  sense  of  the  word  a  pri- 
vate corporation.  It  was  not  organized  under  the  chapter  of 
our  code  providing  for  the  organization  of  private  corpora- 
tions, but  under  the  chapter  for  the  organization  of  charitable 
societies,  etc.  It  had  no  capital  stock,  and  no  one  received 
any  benefit  from  the  running  of  the  institution  except  the 
public. 

As  far  as  I  know,  it  is  true  that  the  Supreme  Court  of  the 
United  States  has  not  applied  the  doctrine  of  preference  of 
labor  claims  made  before  appointment  of  receivers  to  any 
case  except  that  of  a  railroad,  but,  to  date,  it  has  never  passed 
on  the  question.  What  is  the  reason  of  the  rule?  Certainly 
not  the  simple  fact  that  it  is  a  railroad,  but  because  the  wel- 
fare of  the  public  is  served  by  having  it  operated.  I  believe 
the  rule  would  be  the  same  if  it  was  a  toll  road,  a  ferry  across 
a  river,  or  a  toll  bridge  across  the  Willamette,  or  a  flour  mill 
in  the  early  days  of  Oregon,  or  the  terminal  or  union  depot 
of  Portland,  Oregon,  a  boat  on  a  river,  and  many  others. 
Cases  are  decided  on  principles,  not  because  a  cow  is  white  or 
black,  nor  because  one  is  a  railroad  and  another  a  hospital. 

To  my  mind,  the  fact  that  no  receiver's  certificates  were 
issued,  has  no  bearing  on  the  case,  when  the  indebtedness  was 
incurred  by  order  of  the  court,  with  full  knowledge  of  the 


Tel.  Co.  31  L.  R.  A.  403,  51  Am.  St.  Rep.  690 ;  Mcnriam  v.  Victory  Min.  Co. 
37  Or.  321. 

Monographic  Note. — See  71  Am.  St.  Rep.  at  pp.  361-365,  for  note,  Priority 
of  Pre-existing  Claims. 

Relative  Rank  of  Mortgages  and  Debts  of  Receiver. — As  to  whether 
the  bills  Incurred  by  a  receiver  of  a  private  corporation  or  a  partnership 
under  the  orders  of  the  court  are  entitled  to  payment  not  only  out  of  the  In- 
come but  out  of  the  corpus  of  the  property  before  the  claims  of  prior  mort- 
gagees, see  the  following  cases  : 

Allowed. — In  this  Instance  the  court  ordered  bills  for  supplies  furnished 
40  Ob.— 34. 
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facts.  A  part  of  the  money  which  our  clients  produced  was 
used  to  preserve  and  protect  the  property,  by  paying  insur- 
ance, improving  the  property,  etc.  There  is  no  question  but 
these  debts  would  be  good  against  the  property  if  the  re- 
spondent had  foreclosed  their  mortgage  and  had  a  receiver 
appointed.  It  makes  no  difference  whether  a  party  in  a  suit 
in  equity  is  plaintiff  or  defendant.  The  respondents  are 
parties  herein  and  have  consented  to  the  proceedings  herein. 

For  respondents  there  was  a  brief  over  the  name  of  Cham- 
berlain  &  Thomas,  with  an  oral  argument  by  Mr.  Geo.  E. 
Chamberlain* 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  a  suit  to  foreclose  a  mortgage  executed  in  February, 
1893,  by  E.  H.  Habighorst,  as  trustee  for  the  Portland  Hos- 
pital, and  the  Portland  Hospital  Guarantee  Company,  to  the 
United  States  Investment  Corporation,  and  a  certain  deed, 
intended  as  a  mortgage,  executed  in  March,  1893,  by  the 
same  parties,  to  the  Northwest  Loan  &  Trust  Company,  and 
by  the  latter  assigned  to  the  plaintiff  Blyth  in  trust  for  his 
coplaintiff.  The  mortgage  and  deed  of  trust  were  given  to 
secure  the  payment  of  various  notes,  aggregating  some  $50,000 
and  interest.  After  they  had  been  recorded,  and  on  November 
27,  1894,  a  receiver  of  the  property  of  the  Portland  Hospital 
was  appointed,  ex  parte,  and  before  service  of  process,  in  a 
suit  brought  against  the  hospital  and  the  plaintiffs  herein  by  J. 


to  its  receiver  in  charge  of  a  hotel  to  be  paid  before  the  mortgage :  Knicker- 
bocker v.  McKindley  C.  d  Min.  Co.  64  Am.  St  Rep.  55. 

Denied. — On  other  occasions  the  mortgages  have  been  held  a  first  Hen : 
Farmers*  L.  <£  Trust  Co.  v.  Grape  Creek  Coal  Co.  50  Fed.  481  (16  L.  R.  A. 
603,  with  note,  Power  to  Permit  a  Receiver  of  a  Private  Corporation  to  Create 
Liens  on  its  Property)  ;  Hanna  v.  State  Trust  Co.  70  Fed.  2  (30  L.  R.  A. 
201 )  ;  Doe  v.  Northwestern  C.  d  Transp.  Co.  78  Fed.  62 ;  Baltimore  B.  d  L. 
Assoc,  v.  Alder  son,  90  Fed.  142 ;  Hooper  v.  Central  Trust  Co.  29  L.  R.  A.  262 ; 
International  Trust  Co.  v.  United  Coal  Co.  83  Am.  St.  Rep.  59. 

Monographic  Note. — See  83  Am.  St.  Rep.  pp.  77-80  for  note,  Creation  of 
Liens  by  Receivers  of  Private  Corporations. — Reporter. 

•The  argument  of  attorneys  for  respondents  is  not  given  here  because 
It  is  substantially  reproduced  in  the  opinion  of  the  court. — Reporter, 
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D.  Lee  and  others  as  trustees,  ostensibly  to  have  the  title  de- 
clared forfeited.  The  receiver  was  authorized  to  manage  and 
conduct  the  hospital  as  it  had  been  conducted  by  the  corpora- 
tion prior  to  his  appointment,  and  he  and  his  successors  in 
office  operated  it  until  about  the  time  this  suit  was  begun,  in 
January,  1899,  during  which  time  they  contracted  debts  and 
incurred  liabilities  for  labor  and  supplies  amounting  to  about 
$10,000,  which  are  unpaid.  The  receiver,  who  was  made  a 
party  to  this  suit,  answered,  setting  up  such  debts,  and  asking 
that  they  be  decreed  to  be  a  lien  upon  the  property  prior  in 
right  to  plaintiffs '  mortgage  and  deed  of  trust,  which  the 
court  below  denied,  and  hence  this  appeal. 

1.  There  are  several  reasons  why  the  decree  of  the  court 
below  should  be  affirmed.  In  the  first  place,  it  is  not  alleged, 
nor  is  there  any  proof,  that  the  court  appointing  the  receivers 
authorized  them  to  contract  debts  or  incur  liabilities  to  take 
precedence  over  prior  vested  liens,  or  that  it  ever  made  any 
order  that  the  debts  of  the  receiver  should  be  so  preferred, 
either  before  or  after  they  were  incurred.  All  that  is  con- 
tended in  this  regard  is  that  the  mere  fact  that  the  receivers 
were  authorized  to  operate  and  conduct  the  hospital  ipso  facto 
gave  preference  to  any  debts  they  might  thus  contract  over 
prior  liens  on  the  property.  But  this  position  finds  no  sup- 
port in  the  authorities.  The  ordinary  duties  of  a  receiver  are 
to  protect  and  preserve  the  property  pending  the  litigation; 
and  all  expenses  incurred  by  him  in  so  doing,  as  well  as  a  rea- 
sonable compensation  for  his  services,  are  payable  out  of  the 
income  of  the  property,  if  any,  or,  if  not,  out  of  the  property 
itself :  Beckwith  v.  Carroll,  56  Ala.  12.  But  the  duty  to  pre- 
serve the  property  by  no  means  includes  the  right  to  create 
debts  for  other  purposes.  Before  a  receiver  can  incur  such 
obligations,  he  must  be  authorized  by  the  court ;  and  even  then 
the  debts  created  by  him  will  not  be  preferred  to  prior  liens 
unless  such  preference  is  given  in  the  order  authorizing  him 
to  incur  the  obligation,  or  in  an  order  approving  and  ratifying 
the  debts,  and  decreeing  that  they  should  be  paramount  liens. 
"The  jurisdiction  of  the  court  to  appoint  receivers  of  prop- 
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erty,"  says  the  supreme  court  of  New  York,  "has  for  its 
primary  object  the  care  and  custody  of  the  property  which  is 
the  subject  of  the  receivership  pending  the  determination  of 
the  questions  involved  in  the  litigation,  and  to  enable  the 
court,  by  placing  the  property  under  the  control  of  its  officer, 
to  preserve  it  to  answer  to  the  final  decree  which  may  be  made 
in  the  action.  But  the  receiver  cannot  of  his  own  motion  con- 
tract debts  chargeable  upon  the  fund  in  litigation.  The  court 
must  authorize  expenditures  on  account  of  the  property  before 
they  can  be  charged  thereon;  and  while  it  may  and  does,  in 
its  discretion,  allow  expenses  incurred  by  a  receiver  strictly  for 
preservation  to  be  charged  upon  the  fund,  although  incurred  • 

without  the  prior  sanction  of  the  court,  it  is,  nevertheless,  the 
order  of  the  court,  and  not  the  act  of  the  receiver,  which  cre- 
ates the  charge,  and  upon  which  its  validity  depends":  VUas 
v.  Page,  106  N.  Y.  439  (13  N.  E.  743).  See,  also,  3  Cook, 
Corp.  (4  ed.)  §§  876,  877;  Wesson  v.  Chapman,  77  Hun,  144 
(28  N.  Y.  Supp.  431) ;  Cake  v.  Mohun,  164  U.  S.  311  (17  Sup. 
Ct.  100) ;  Lewis  v.  Linden  Steel  Co.  183  Pa.  248  (38  Atl.  606). 
So  we  conclude  that  for  this  reason  alone  the  receiver  is  not 
entitled  to  the  relief  prayed  for  in  his  answer. 

2.  But  there  is  yet  another  reason  why  the  decree  should  be 
affirmed.  The  suit  in  which  the  receiver  was  appointed  was 
not  one  in  which  the  court  making  the  appointment  had  au- 
thority without  the  consent  of  prior  lien  creditors  to  decree 
that  debts  contracted  by  the  receiver  in  carrying  on  the  busi- 
ness of  the  defendant  corporation  should  take  precedence  over 
prior  contract  liens.  Where  a  court  of  chancery  takes  pos- 
session of  a  railroad  or  other  similar  property  of  public  cor- 
porations, and  operates  the  same  through  a  receiver,  debts  con- 
tracted for  labor,  supplies,  and  other  necessary  purposes,  be- 
fore as  well  as  after  the  appointment  of  the  receiver,  may  be 
made  a  first  lien  upon  the  income,  and,  if  that  is  not  adequate, 
upon  the  eorpus  of  the  property.  But  this  is  an  extraordinary 
power,  exercised  only  in  cases  of  railroad  and  other  like  cor- 
porations of  a  quasi  public  character  charged  with  a  public 
duty,  and  for  reasons  peculiar  to  that  character  of  property: 
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McCornack  v.  Salem  Ry.  Co.  34  Or.  543  (56  Pac.  518,  1022) ; 
Men-iam  v.  Victory  Min.  Co.  37  Or.  321  (60  Pac.  997) ;  Green 
v.  Coast  Line  R.  Co.  97  Ga.  15  (54  Am.  St.  Rep.  379,  and  note, 
24  S.  E.  814,  33  L.  R.  A.  806).  But  under  none  of  the  author- 
ities is  a  court  authorized  to  thus  displace  contract  liens  upon 
the  property  of  individuals  or  private  corporations.  "Ex- 
tensive as  are  the  powers  of  a  court  of  equity/ '  says  Judge 
Oresham,  "they  do  not  authorize  a  chancellor  to  thus  im- 
pair the  force  of  solemn  obligations  and  destroy  vested  rights. 
Instead  of  displacing  mortgages  and  other  liens  upon  the  prop- 
erty of  private  corporations  and  natural  persons,  it  is  the  duty 
of  courts  to  uphold  and  enforce  them  against  all  subsequent 
incumbrances.  It  would  be  dangerous  to  extend  the  power 
which  has  recently  been  exercised  over  railroad  mortgages 
(sometimes  with  unwarranted  freedom)  on  account  of  their 
peculiar  nature  to  all  mortgages":  Farmers'  L.  &  Trust  Co. 
v.  Grape  Creek  Coal  Co.  (C.  C.)  50  Fed.  481  (16  L.  R.  A.  603, 
and  note).  In  an  exceptionally  strong  and  vigorous  opinion 
by  Judge  Caldwell  in  II anna  v.  State  Trust  Co.  70  Fed.  2 
(30  L.  R.  A.  201,  16  C.  C.  A.  586),  reversing  an  order  and 
decree  authorizing  a  receiver  of  an  irrigating  company  ap- 
pointed on  the  application  of  a  junior  mortgagee  to  borrow 
money  and  issue  certificates  to  be  preferred  liens  on  the  prop- 
erty, for  the  purpose  of  maintaining,  protecting,  and  pre- 
serving it,  it  is  said :  ' '  The  rights  of  the  citizen,  lawfully  ac- 
quired by  contract,  are  under  the  protection  of  the  Constitu- 
tion of  the  United  States,  and,  like  the  absolute  rights  of  the 
citizen,  are  not  dependent  for  their  existence  or  continuance 
upon  the  discretion  of  any  court  whatever.  Constitutional 
rights  and  obligations  are  no  more  dependent  upon  the  dis- 
cretion of  the  chancellor  than  they  are  on  the  discretion  of  the 
legislature.  *  *  *  If  it  were  once  settled  that  a  chancery 
court,  through  a  receiver  appointed  on  the  petition  of  a  junior 
mortgagee,  could  carry  on  the  business  of  such  insolvent  cor- 
porations at  the  risk  and  expense  of  those  holding  the  first  or 
prior  liens  on  the  property  of  the  corporation,  such  liens  would 
have  little  or  no  value.     It  is  no  part  of  the  duty  of  a  court 
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of  equity  to  conduct  the  business  of  insolvent  private  corpora- 
tions, any  more  than  it  is  to  carry  on  the  business  of  insolvent 
natural  persons.  If  it  may  take  under  its  control  the  property 
of  an  insolvent  private  corporation,  and  authorize  a  receiver  to 
carry  on  its  business,  and  make  the  debts  incurred  by  the  re- 
ceiver in  so  doing  paramount  liens  on  all  the  property  of  the 
corporation,  and  enjoin  its  creditors  in  the  meantime  from  col- 
lecting their  debts,  it  is  not  perceived  why  it  may  not  proceed 
in  the  same  way  with  the  estate  of  an  insolvent  natural  per- 
son/ '  See,  also,  Vilas  v.  Page,  106  N.  Y.  439  (13  N.  E.  743) ; 
Seventh  Nat.  Bank  v.  Shenandoah  Iron,  Co.  (C.  C.)  35  Fed. 
436 ;  Fidelity  Ins.  &  Safe  Dep.  Co.  v.  Shenandoah  Iron  Co.  (C. 
C.)  42  Fed.  372;  Fidelity  Ins.  T.  &  Safe  Dep.  Co.  v.  Roanoke 
Iron  Co.  (C.  C.)  68  Fed.  623;  Snively  v.  Loomis  Coal  Co.  (C. 
C.)  69  Fed.  204;  Doe  v.  Northwestern  Coal  dk  Transp.  Co.  (C. 
C.)  78  Fed.  62;  Hooper  v.  Central  Trust  Co.  81  Md.  559  (32 
Atl.  505,  29  L.  R.  A.  262). 

Hembree  v.  Dawson,  18  Or.  474  (23  Pac.  264),  is  in  nowise 
in  conflict  with  this  doctrine.  That  was  a  suit  brought  by  at- 
taching creditors  to  set  aside  an  alleged  fraudulent  mortgage 
upon  a  stock  of  goods,  wares,  and  merchandise.  A  receiver 
was  appointed  pending  the  litigation,  with  authority  to  man- 
age and  sell  the  property.  Upon  the  settlement  of  his  ac- 
counts, after  he  had  disposed  of  all  the  property,  and  upon 
an  application  for  a  distribution  of  the  proceeds,  the  court 
allowed  him  his  commission  and  expenses  out  of  the  fund, 
and  this  order  was  affirmed  on  appeal.  But  there  was  no  at- 
tempt in  that  case  to  give  debts  and  liabilities  incurred  by  the 
receiver  preference  over  a  lien  not  foreclosed  in  the  suit. 

3.  It  is  alleged  in  the  answer,  and  insisted  upon  here,  that 
the  debts  and  liabilities  were  contracted  by  the  receiver  with 
the  knowledge,  and  without  the  objection  of  the  plaintiffs. 
It  is  doubtful  whether  this  allegation  is  supported  by  the  testi- 
mony. But,  even  if  it  is,  it  does  not  estop  the  plaintiffs  from 
denying  that  such  debts  shall  take  precedence  over  their 
mortgage  lien.  The  receiver  was  not  appointed  at  their  re- 
quest, nor  upon  their  application,  nor  was  there  anything  in 
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the  receivership  proceedings  to  indicate  to  them  that  it  was  the 
intention  to  charge  the  mortgaged  property  with  a  preferred 
hen  for  debts  contracted  by  the  receiver.  Where  a  mortgagee 
procures  the  appointment  of  a  receiver  with  power  and  author- 
ity to  operate  and  conduct  the  business  of  the  mortgagor,  he 
cannot  object  to  the  payment  of  the  expenses  incurred  for  such 
purposes  in  preference  to  his  lien:  Heisen  v.  Binz,  147  Ind. 
284  (45  N.  E.  104).  But  where  the  appointment  is  not  made 
upon  his  application  he  has  a  right  to  insist  that  the  debts 
contracted  by  the  receiver  shall  not  take  precedence  over  his 
lien,  although  he  may  be  a  party  to  the  suit  in  which  the  re- 
ceiver was  appointed :  Metropolitan  Trust  Co.  v.  Tonawanda 
Vol.  &  C.  R.  Co.  103  N.  Y.  245  (8  N.  E.  488). 

4.  During  the  receivership  some  $1,800  or  $2,000  was  paid 
to  the  plaintiffs  on  their  mortgage,  and  perhaps  $500  or  $600 
spent  in  improving  the  mortgaged  property,  and  it  is  con- 
tended that  the  creditors  of  the  receiver  are  entitled  to  a  lien 
upon  the  property  for  the  amount  of  such  payments  and  ex- 
penditures. Whether  these  were  made  from  the  earnings  of 
the  hospital  or  from  donations  by  private  persons  is  difficult  to 
determine.  But,  however  that  may  be,  no  lien  can  be  enforced 
therefor  in  this  suit.  If  it  appears  in  the  progress  of  certain 
kind  of  receiverships  that  interest  has  been  paid,  or  perma- 
nent and  lasting  improvements  made  on  the  mortgaged  prop- 
erty, or  other  expenditures  had  beneficial  to  the  mortgage  lien 
creditors  out  of  the  earnings  that  ought  to  have  been  applied 
in  payment  of  debts  for  labor  and  supplies,  it  is  within  the 
power  of  the  court  having  charge  of  the  receivership  to  use  the 
income,  and  sometimes  the  proceeds,  of  the  mortgaged  prop- 
erty to  discharge  obligations  which,  but  for  the  diversion  of 
the  fund,  would  have  been  paid  in  the  ordinary  course  of  busi- 
ness: Smith,  Rec.  575.  But  we  know  of  no  rule  by  which 
the  demands  of  mere  contract  creditors,  although  for  debts  in- 
curred by  a  receiver,  can,  on  account  of  an  inequitable  or  un- 
just application  by  him  of  the  income  from  the  property  under 
his  charge,  be  set  up  as  preferred  claims  in  a  suit  to  foreclose 
a  prior  mortgage. 

The  decree  of  the  court  below  will  be  affirmed.    Affirmed. 
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Jg  jn|  [67  Pac.  662.] 

JO  5sq  Equity —  Void  Tax-Sale  Certificates  as  Clouds  on  Title. 

1.  A  suit  lii  equity  may  be  maintained  against  a  county  to  remove  a  cloud 
upon  the  title  to  realty  created  by  tax-sale  certificates  held  by  the  county, 
based  upon  a  void  assessment,  as  such  suit  is  not  in  the  nature  of  a  suit  to 
avoid  payment  of  taxes,  and  in  form  the  suit  may  be  either  a  technical  suit 
to  remove  a  cloud  or  one  to  determine  an  adverse  interest  in  the  land  under 
Section  504  of  Hill's  Ann.  Laws. 

2.  The  distinction  between  a  suit  to  remove  a  cloud  on  a  title  and  a  suit 
to  quiet  a  title  or  determine  an  adverse  interest  is  that  in  the  former  the 
pleader  should  show  what  the  cloud  Is  and  why  it  should  be  removed,  while 
in  the  latter  it  is  only  necessary  to  state  the  rights  of  the  plaintiff  and  that 
the  defendant  claims  some  interest  or  estate  adverse  thereto. 

Nature  op  Suit  Under  Section  504. 

3.  The  statutory  remedy  provided  by  Section  504  of  Hill's  Ann.  Laws  is  an 
enlargement  of  the  equitable  remedy  to  remove  a  cloud,  and  may  be  invoked 
without  waiting  for  possession  to  be  disturbed  by  legal  proceedings;  and  it 
also  affords  efficient  relief  against  Instruments  and  proceedings,  such  as  tax- 
sale  certificates,  void  on  their  face,  or,  if  not  thus  void,  where  any  attempt  to 
enforce  them  would  necessarily  reveal  their  invalidity,  whereas  without  the 
statute  such  instruments  and  proceedings,  because  of  their  patent  invalidity, 
would  not  constitute  a  cloud. 

Pleading — Disclaimer. 

4.  In  a  suit  to  determine  adverse  claims  to  realty  a  denial  that  defendant 
claims  any  right,  title,  or  interest  in  the  premises  except  as  hereinafter 
stated,  followed  by  an  affirmative  defense,  is  not  a  disclaimer,  since  the  re- 
nunciation is  only  partial,  and  the  affirmative  matter  is  expressly  excepted 
therefrom. 

Pleading — Necessity  op  Stating  Pacts. 

5.  The  rules  of  code  pleading  require  parties  litigant  to  state  the  facts 
upon  which  they  rely  and  not  to  set  forth  opinions  or  conclusions;  as,  for 
example,  affirmative  matter  set  out  as  a  defense  in  a  suit  against  a  county 
to  determine  adverse  claims  to  realty  arising  from  void  tax-sale  certificates 
held  by  the  county,  charging  plaintiff  with  seeking  to  avoid  taxes  justly 
chargeable,  without  alleging  in  any  manner  how  or  why  they  were  so  charge- 
able, or  any  facts  showing  any  attempted  assessment  of  any  kind,  is  wholly 
insufficient  for  any  defensive  purpose  whatever. 

Pleading — Departure — Equitable  Relief. 

6.  Although  the  manner  of  instituting  a  suit  to  remove  a  cloud  upon  the 
title  to  real  property  and  a  suit  to  determine  adverse  claims  thereto  Is  differ- 
ent, it  being  necessary  to  set  out  in  the  complaint  in  the  former  the  nature 
of  defendant's  claim,  whereas  in  the  latter  it  is  only  necessary  to  allege  that 
defendant  claims  an  adverse  interest,  and  call  upon  him  to  set  it  forth,  the 
relief  sought  in  both  suits  is  identical ;  and  hence,  In  an  action  to  determine 
adverse  claims,  wherein  defendant  declined  to  disclose  the  nature  of  its  claim, 
complainant's  reply,  disclosing  that  the  adverse  claim  complained  of  was  a 
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technical  cloud  on  the  title,  did  not  constitute  such  a  departure  as  would 
require  the  suit  to  be  dismissed,  but  the  court,  having  jurisdiction  of  the 
subject-matter,  would  decree  such  relief  as  plaintiff  would  have  been  entitled 
to,  had  the  suit  been  a  technical  suit  to  remove  a  cloud. 

From  Clackamas:    Thos.  A.  McBride,  Judge. 

Suit  by  Chas.  B.  Moores  against  Clackamas  County  to  have 
certain  tax-sale  certificates  canceled,  and  for  such  other  relief 
as  might  be  proper.  Plaintiff  had  a  decree,  and  defendant  ap- 
pealed. Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Messrs.  Harrison  Allen r  District  Attorney,  and  C.  D.  and  D. 
C.  Latourette. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  Woodson  T.  Slater. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

This  suit,  as  revealed  by  the  complaint,  is  brought  to  deter- 
mine a  conflicting  or  adverse  claim  to  realty.  It  is  alleged  that 
plaintiff  is  the  owner  in  fee  simple  of  the  real  property  in 
controversy,  consisting  of  certain  blocks  and  lots  in  Minthorn 
Addition  to  the  City  of  Portland,  and  that  defendant  claims 
some  right,  title,  estate,  or  interest  therein .  adverse  to  the 
title  and  interest  of  the  plaintiff ;  that  said  claim  is  unlawful 
and  wrongful  and  without  right,  by  reason  whereof  plaintiff 
is  greatly  embarrassed  in  the  free  use,  enjoyment,  and  dispo- 
sition of  the  property;  that  he  is  unable  to  state  fully  the 
nature  of  said  adverse  and  conflicting  claim,  and  prays  that 
defendant  be  required  to  set  it  up,  etc.  The  answer  "  denies 
that  the  defendant  claims  some  right,  title,  claim,  or  interest 
in  or  to  the  premises  described  in  the  complaint,  or  any  part 
thereof,  except  as  hereinafter  stated.  Denies  that  defendant 's 
claim  is  unlawful,  wrongful,  or  without  right.  Defendant, 
further  answering,  alleges  that  the  plaintiff  has  failed  and  re- 
fuses to  pay  any  part  of  the  state,  county,  and  school  taxes 
justly  chargeable  against  the  premises  described  in  the  com- 
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plaint  for  the  years  1892,  1893,  amounting  to  $906,  $1,358.27, 
and,  although  no  act  has  hitherto  been  done  by  defendant  to 
enforce  collection  thereof,  the  plaintiff  now  seeks  by  this  suit 
to  quiet  title  solely  for  the  purpose  of  avoiding  such  taxes, 
and  contrary  to  equity  and  good  conscience. ' '  Thereupon  the 
plaintiff  replied,  denying  the  said  affirmative  allegations,  and 
setting  up  affirmatively  that  he  derived  his  title  from  the  Ore- 
gon Land  Company ;  that  said  company  on  January  10,  1891, 
conveyed  the  premises  in  controversy,  with  other  premises,  to 
one  II.  P.  McNary,  as  trustee  for  plaintiff  and  others,  who 
owned  the  same  in  common ;  that  subsequently,  to  wit,  on  June 
3,  1895,  the  whole  of  said  premises  were  partitioned  by  decree 
of  the  Circuit  Court  of  the  State  of  Oregon  for  Clackamas 
County,  duly  made  and  rendered,  and  the  realty  in  the  com- 
plaint herein  described  set  apart  to  plaintiff  in  severalty ;  that 
in  the  year  1892  the  assessor  of  Clackamas  County  assessed  the 
whole  of  said  premises,  then  belonging  to  and  standing  in  the 
name  of  H.  P.  McNary  as  trustee  for  plaintiff  and  other  per- 
sons, to  the  Oregon  Land  Company,  and  that  such  subsequent 
proceedings  were  had  in  an  effort  to  collect  a  tax  thereon  that 
the  whole  of  said  premises,  including  the  realty  of  plaintiff, 
was  sold  to  the  defendant  by  the  sheriff  to  satisfy  such  pre- 
tended tax,  who  on  August  8,  1893,  issued  a  certificate  of  such 
sale ;  and  that,  since  the  issuance  thereof,  defendant  has  been 
asserting  a  claim  of  right  and  title  under  it  antagonistic  to 
plaintiff's  title.  Similar  facts  are  set  up  touching  an  attempted 
assessment  for  the  year  1893,  whereby  an  alleged  tax  of 
$1,358.27  was  levied,  and  the  whole  of  the  premises  again  sold 
and  bid  in  by  the  county,  and  a  like  certificate  issued  to  it. 
The  defendant  declining  to  offer  any  evidence  at  the  trial  to 
substantiate  the  affirmative  allegations  of  its  answer,  the 
plaintiff  introduced  evidence  showing  that  for  the  years 
named  all  unsold  lots  in  said  Minthorn  Addition  were  assessed 
in  gross  to  the  Oregon  Land  Company,  followed  by  proceed- 
ings terminating  in  the  issuance  of  the  sheriff's  certificates  of 
sale  to  the  defendant.  The  decree  was  in  accordance  with  the 
prayer  of  the  complaint,  and  the  defendant  appeals. 
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1.  It  is  conceded  by  counsel  for  defendant  that  the  assess- 
ment forming  the  basis  of  the  certificates  of  tax  sales  against 
which  the  plaintiff  is  invoking  the  remedial  arm  of  equitable 
jurisdiction  is  void  and  wholly  insufficient  upon  which  to  base 
a  tax  sale,  the  cardinal  contention  being  that  no  suit  can  be 
maintained  against  a  county  or  avoid  the  payment  of  taxes. 
But  this  is  not  a  suit  of  that  nature ;  the  purpose  of  plaintiff 
is  to  get  rid  of  these  sheriff's  certificates  of  sale,  which  he 
claims  are  void,  not  on  their  face,  but  under  the  facts  alleged 
and  developed  by  the  evidence.  In  the  case  of  Title  Trust  Co. 
v.  Aylsworth,  40  Or.  20  (66  Pac.  276),  where  the  assessment 
was  not  merely  irregular,  but  wholly  void,  it  was  held  that  a 
subsequent  owner  was  entitled  to  maintain  a  suit  to  remove  a 
cloud  created  by  the  certificate  of  the  sheriff  based  upon  void 
tax  proceedings.  So,  in  Hughes  v.  Linn  County,  37  Or.  Ill 
(60  Pac.  843),  it  was  held  that  plaintiff  had  a  remedy  against 
the  county  to  enjoin  the  enforcement  of  a  void  process  for 
taxes  assessed  against  the  former  owner,  being  a  warrant  in 
the  hands  of  the  sheriff,  under  which  he  was  threatening  to 
levy  upon  and  sell  the  property  against  which  the  alleged 
assessment  was  made,  upon  the  ground  that  the  sale  and  con- 
sequent further  proceedings  would  becloud  the  plaintiff's 
title.  Within  these  authorities,  plaintiff  is  not  without  a 
remedy. 

2.  This  brings  us  to  defendant's  next  contention,— that 
plaintiff's  remedy,  if  he  had  any,  was  by  a  suit  to  remove  a 
cloud,  and  not  to  quiet  title  or  determine  an  adverse  interest. 
We  have  said,  as  it  respects  the  manner  of  instituting  the  pro- 
ceeding, that  a  suit  to  remove  a  cloud  and  one  to  quiet  title 
are  essentially  different.  By  the  former,  a  plaintiff  is  required 
to  set  up  the  nature  and  purpose  of  defendant's  claim  or  pre- 
tended muniment,  so  far  as  he  is  able,  following  it  with  the 
statement  of  such  facts  and  circumstances  respecting  it  as 
will  indicate  its  invalidity,  and  thereby  show  his  right  to  have 
it  removed  as  a  cloud  (Teal  v.  Collins,  9  Or.  89) ;  while  in  the 
latter  it  is  only  necessary  for  the  pleader,  after  the  necessary 
averments  of  title  and  possession,  to  allege  that  defendant 
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claims  an  adverse  interest  or  estate,  and  call  upon  him  to  set 
it  forth  [Zumwalt  v.  Madden,  23  Or.  185  (31  Pac.  400); 
O'Hara  v.  Parker,  27  Or.  156  (39  Pac.  1004) ;  Goldsmith  v. 
GiMand  (C.  C),  22  Fed.  865]. 

3.  The  statute  is  an  enlargement  of  the  equitable  remedy, 
so  that  the  party  in  possession,  or,  under  the  recent  amend- 
ment (Laws,  1899,  p.  227),  where  no  other  person  is  in  pos- 
session, may  invoke  it  without  waiting  for  his  possession  to  be 
disturbed  by  legal  proceedings,  or  successive  or  any  judg- 
ments in  ejectment  to  be  given  in  his  favor,  as  he  was  required 
to  do  at  common  law ;  and  it  affords  efficient  relief  against  a 
void  instrument  or  proceeding  so  apparent  on  its  face  that 
no  intrinsic  evidence  is  necessary  to  show  its  invalidity,  or 
where  the  instrument  or  proceeding  is  not  thus  void,  but  the 
party  claiming  under  it,  in  order  to  enforce  it,  must  neces- 
sarily offer  evidence  which  will  inevitably  show  its  invalidity 
and  destroy  its  equity :    6  Am.  &  Eng.  Ency.  Law  (2  ed.),  168 ; 
Ellis  v.  Northern  Pac.  R.  R.  Co.  77  Wis.  114  (45  N.  W.  811). 
Without  the  statute,  such  an  instrument  or  proceeding  was 
held  not  to  constitute  a  cloud  because  of  its  invalidity,  either 
apparent  or  necessarily  required  to  be  disclosed  before   it 
could  be  utilized  to  the  injury  of  complainant,  although  it 
may  in  fact  operate  to  his  annoyance  and  positive  detriment 
and  prejudice:    8 perry  v.  City  of  Albina;  17  Or.  481  (21  Pac. 
453) ;  3  Pomeroy,  Eq.  Jur.  (2  ed.)  §  1399.    Now,  in  many  in- 
stances it  is  undoubtedly  true  that  the  object  to  be  obtained 
may  be  accomplished  by  the  adoption  of  either  remedy.    In 
one  case  the  plaintiff  sets  up  the  facts  showing  the  cloud  and 
its  invalidity,  while  in  the  other  he  calls  upon  the  defendant 
to  set  up  the  character  and  nature  of  his  claim,  that  it  may 
be  adjudicated  upon   and   its  legal   effect  determined,   and 
thereby  have  the  plaintiff's  title  quieted.     The  plaintiff  has 
preferred  the  latter  mode  of  procedure  in  the  present  instance. 
The  defendant  by  answer  denies  that  it  claims  any  right,  title, 
or  interest  in  the  premises,  except  as  subsequently  alleged,  or 
that  its  claim  is  unlawful,  wrongful,  or  without  right,  and 
then  alleges  that  plaintiff  has  failed  to  pay  certain  taxes  justly 
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chargeable  against  the  said  premises ;  and,  although  no  act  has 
hitherto  been  done  by  defendant  to  enforce  the  collection 
thereof,  plaintiff  now  seeks  to  quiet  title  solely  for  the  purpose 
of  avoiding  such  taxes. 

4.  It  seems  to  be  insisted  that  the  answer  is  a  disclaimer 
on  the  part  of  the  county,  but  it  cannot  be  so  treated.  A  dis- 
claimer consists  in  a  denial  of  the  insistence  upon  any  claim 
or  right  in  the  thing  demanded,  and  a  renunciation  of  all 
claim  thereto :  1  Beach,  Mod.  Eq.  Prac.  §  281.  A  party  may 
interpose  an  answer  and  disclaimer  in  the  same  suit,  but  each 
must  refer  to  a  separate  and  distinct  part  of  the  complaint, 
and  may  not  be  directed  to  the  same  matter,  as  they  would 
be  inconsistent,  and  the  disclaimer  would  then  be  paramount : 
1  Beach,  Mod.  Eq.  'Prac.  §  281.  Defendant  denies  "except 
as  hereinafter  stated,"  so  that  there  is  no  absolute  disclaimer, 
such  as  the  rules  touching  the  plea  require. 

5.  By  the  affirmative  matter  in  the  answer,  plaintiff  is 
charged  with  seeking.to  avoid  taxes  justly  chargeable,  not 
pretending,  however,  to  allege  in  any  manner  how  or  why  they 
are  justly  chargeable;  nor  are  facts  alleged  showing  any  at- 
tempted assessment  of  any  kind,  presumably  relying  upon 
the  simple  fact  that  taxes  have  not  been  paid  upon  the  realty 
for  the  years  named,  and  that  it  could  make  no  difference 
whether  they  had  been  legally  levied  or  not.  It  is  wholly 
insufficient  for  any  defensive  purpose,  and  might  have  been 
stricken  out  on  motion  or  disregarded,  which  left  the  denials 
to  deal  with,  and  these  were  probably  insufficient  to  put  the 
plaintiff  to  the  proof  that  defendant  was  in  fact  claiming 
some  title,  estate,  or  interest  adverse  to  the  plaintiff's  title  or 
estate,  except  it  might  be  to  entitle  him  to  costs;  but  before 
proceeding  to  trial  he  set  up  the  matter  he  wras  entitled  to  prove 
if  a  full  answer  had  been  interposed  by  way  of  reply,  and 
then  established  it  by  proper  proof. 

6.  The  facts  show  that  defendant  was  asserting  a  right  or 
claim  adversely  and  injurious  to  the  title  of  the  plaintiff,  and 
without  legal  right  or  authority,  its  denials  nevertheless  to 
the  contrary.     The  reply  may  not  have  been  necessary,  but 
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it  was  not  interposed,  nor  can  it  be  so  construed,  with  a  view 
to  obtaining  relief  different  from  that  sought  by  the  com- 
plaint, or  to  let  in  different  proof,  and  therefore  does  not  con- 
stitute a  departure.  It  merely  sets  up  matters  which  the  de- 
fendant was  called  upon  to  disclose,  but  declined  to  do  after 
making  such  denials  as  put  the  plaintiff  to  proof  of  his  case. 
This  test  may  be  applied :  Suppose  the  defendant  had  set  up 
the  matter,  instead  of  the  plaintiff,  and  it  was  admitted  to  be 
true;  could  plaintiff  have  recovered  in  this  suit,  or  would 
he  have  been  remitted  to  a  technical  suit  to  remove  a  cloud? 
The  remedies  are  so  near  of  kin  that  the  plaintiff  has  his 
choice  which  to  adopt.  If  he  wishes  to  proceed  as  for  a  re- 
moval of  a  cloud,  his  complaint  must  disclose  such  a  state 
of  facts  as  will  reveal  the  existence  thereof,  under  the  author- 
ities; but,  if  he  proceeds  under  the  statute  to  determine  an 
adverse  claim,  his  complaint  must  show  a  cause  on  that 
theory,  and  the  defendant  must  disclose  his  claim  or  interest, 
and,  if  it  consists  in  a  technical  cloud  upon  plaintiff's  title, 
we  see  no  reason  why  he  should  go  out  of  court  and  begin 
anew,  when  it  is  shown  that  he  has  a  clear  right  to  relief,  and 
a  court  of  equity  has  jurisdiction  of  the  subject-matter.  The 
relief  is  the  same  in  either  event,  which  is  that  the  plaintiff's 
title  be  cleared  of  the  incumbrance  or  quieted.  The  decree  in 
tljis  case  should  simply  restrain  the  defendant  from  the  as- 
sertion of  any  claim,  right,  or  title  under  and  by  virtue  of 
the  certificates  of  sale  and  the  tax  proceedings  upon  which 
they  are  founded.  We  do  not  desire  to  be  understood  as  en- 
joining the  county  from  asserting  its  right,  if  it  has  any,  to 
assess  a  valid  tax  against  these  premises  and  collect  it. 

These  considerations  affirm  the  decree  of  the  court  below, 
and  it  is  so  ordered.  Affirmed. 
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Argued  9  January ;  decided  27  January,  1902. 
PBIiliER  v.  GATES. 

[56  L.  R.  A.  630,  67  Pac.  416.] 

Official  Bonds — Liability  of  Sureties  Thereon. 

The  sureties  on  the  bond  of  a  public  officer  are  not  liable  for  his  acts  done 
in  a  private  capacity  and  in  violation  of  his  official  duty ;  for  example,  the 
act  of  a  constable  In  receiving  money  from  an  execution  debtor  under  a  con- 
tract not  to  serve  an  execution  against  the  debtor,  and  to  repay  the  money  if 
the  Judgment  should  be  reversed  on  an  appeal,  being  beyond  his  powers  and 
a  violation  of  his  duty,  the  sureties  on  his  official  bond  are  not  liable  to  the 
execution  debtor  for  his  conversion  of  the  money. 

From  Marion:    Geo.  H.  Burnett,  Judge. 

Action  of  conversion  by  Francis  Feller  against  John  H. 
Gates  and  others  commenced  in  March,  1900,  to  recover  from 
a  constable  and  the  sureties  on  his  official  undertaking  the 
sum  of  $126.40,  alleged  to  have  been  received  by  virtue  of 
his  office  and  converted  to  his  own  use.  The  complaint  alleges, 
in  substance,  that  the  defendant  John  H.  Gates  was  duly 
elected  constable  of  the  district  of  Woodburn,  Marion  County, 
Oregon,  for  a  term  of  two  years,  beginning  on  the  first  Mon- 
day in  July,  1898,  and  that  prior  thereto  he  took  the  pre- 
scribed oath  of  office,  and  filed  an  undertaking,  with  his  code- 
fendants,  W.  Corby  and  L.  W.  Guiss,  as  sureties,  conditioned 
that  if  he  should  not  faithfully  execute  the  trust  imposed 
upon  him  as  said  constable,  and  pay  over  according  to  law 
all  moneys  that  might  come  into  his  hands  by  virtue  of  his 
office,  they,  or  either  of  them,  would  pay  the  State  of  Oregon 
the  sum  of  $1,000,  which  undertaking  having  been  duly  ap- 
proved, Gates  entered  upon  the  discharge  of  the  duties  of  his 
office,  and  was  at  the  commencement  of  this  action  constable 
of  said  district;  that  Angie  L.  Feller,  having  commenced  an 
action  in  the  justice's  court  of  said  district  against  the  plain- 
tiff herein  and  others,  secured  a  judgment  therein  November 
21,  1899,  for  the  sum  of  $116.40,  and,  an  execution  having 
been  issued  thereon,  it  was  delivered  to  said  constable,  wh(i, 
by  virtue  of  his  office,  and  in  pursuance  of  said  writ,  threat- 
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ened  to  collect  said  sura  from  this  plaintiff;  that,  in  order  to 
stay  said  execution  and  prevent  further  costs  thereon,  and  to 
gain  time  to  take  and  perfect  an  appeal  from  said  judgment, 
plaintiff  herein  paid  Gates  the  sum  demanded  in  said  writ, 
and  $10  claimed  by  him  as  costs  thereon,  which  sum  was  re- 
ceived in  lieu  of  an  undertaking  on  appeal,  to  be  returned  if 
plaintiff  herein  should,  within  the  time  prescribed  by  law, 
serve  and  file  a  notice  of  appeal  from  said  judgment,  and 
execute  and  file  a  proper  undertaking  therefor ;  said  agreement 
being  as  follows : 

"In  the  Justice's  Court  for  Woodburn  District, 
Marion  County,  Oregon. 

Angie  L.  Feller,  Plaintiff, 

v. 
W.  F.  Feller,  Francis  Feller, 
.and  Henry  Bock,  Defendants. 

Received  of  Francis  Feller  $126.40  cash  in  lieu  of  an  under- 
taking on  appeal  in  the  above-entitled  court  and  cause,  and  to 
stay  execution  in  judgment  against  defendants  above-named 
until  said  cause  is  fully  determined  upon  appeal  in  the  Circuit 
Court  of  Marion  County.  It  being  understood  that  said  money 
is  not  to  be  applied  upon  or  towards  the  payment  of  said  judg- 
ment, and  that  said  money  will  be  returned  to  Francis  Feller 
upon  his  filing  with  the  justice  of  the  above-named  court  a 
sufficient  undertaking,  and  making  service  of  notice  of  appeal 
on  plaintiff  in  said  cause  within  the  statutory  time. 

Dated  November  28,  1899. 

J.  H.  Gates, 
Constable  for  Woodburn  District, 

Witness:    F.  G.  Eby.  Marion  County,  Oregon." 

It  is  alleged  that,  within  the  time  prescribed  by  law,  plain- 
tiff served  and  filed  a  proper  notice  of  appeal,  and  executed 
and  filed  a  suitable  undertaking  therefor,  fully  complying 
with  all  the  conditions  of  said  deposit,  and  on  January  29, 
1900,  the  circuit  court  for  Marion  County,  having  jurisdiction 
of  the  cause  and  parties,  reversed  said  judgment  so  rendered 
by  said  justice's  court;  that  on  January  10,  1900,  plaintiff  de- 
manded of  Gates  said  sum  of  $126.40,  but  he,  refusing  to  pay 


Jan.  1902.]  Feller  v.  Gates.  545 

any  part  thereof,  wrongfully  converted  the  same  to  his  own 
use,  and  that  on  February  2,  1900,  upon  a  proper  application 
therefor,  plaintiff  secured  permission  to  begin  this  action, 
wherefore  he  demands  judgment  against  said  constable  and 
his  sureties  for  the  sum  of  $126.40.  Gates  having  answered, 
judgment  was  given  against  him  for  that  sum,  but  Corby  and 
Guiss  demurred  to  the  complaint  on  the  grounds  (1)  that 
they  were  improper  parties;  (2)  that  the  complaint  does  not 
show  any  act  done  by  Gates  in  discharging  his  official  duty 
or  by  virtue  of  his  office,  and  is  insufficient  to  charge  them  as 
sureties;  and  (3)  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,— which  demurrer  was 
sustained,  and,  plaintiff  refusing  to  plead  further,  the  action 
was  dismissed  as  to  them,  and  he  appeals.  Affikmed. 

For  appellant  there  was  a  brief  over  the  name  of  Carson  & 
Adams. 

For  respondents  there  was  a  brief  over  the  names  of  J.  C. 
Johnson,  F.  G.  Eby,  II.  J.  Bigger,  and  Grant  Corby. 

Mr.  Justice  Moore,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

It  is  contended  by  plaintiff's  counsel  that  Gates  received 
said  sum  of  $126.40  in  his  official  capacity  as  constable,  and, 
not  having  repaid  it  upon  plaintiff's  demand,  the  sureties  on 
his  official  undertaking  are  liable  for  his  conversion  thereof, 
and  hence  the  court  erred  in  sustaining  the  demurrer  to  the 
complaint  and  in  dismissing  the  action.  "The  sureties  of  a 
sheriff  or  constable,"  says  Mr.  Brandt  in  his  work  on  Surety- 
ship and  Guaranty  (2  ed.),  §  566,  "are  liable  for  his  acts  in 
seizing  property  which  are  done  virtutc  officii,  but  whether  or 
not  they  are  liable  for  his  acts  done  colore  officii  is  a  matter 
concerning  which  there  is  great  conflict  of  authority."  In 
People  v.  Schuyler,  4  N.  Y.  173,  Mr.  Justice  Pratt,  in  defin- 
ing these  terms,  and  explaining  when  the  sureties  are  liable 

40  Or.- 36. 
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for,  and  when  exempt  from,  the  consequences  of  the  acts  of 
the  chief  executive  and  administrative  officer  of  a  county, 
says :  *  *  The  authorities  recognize  a  principle  or  rule  by  which 
the  acts  of  the  sheriff,  for  which  his  sureties  may  be  held 
liable,  can  be  distinguished  from  those  acts  for  which  they 
will  not  be  held  liable.  The  former  are  termed  'acts  done 
virtnte  officii';  and  the  latter,  'colore  officii/  The  distinction 
is  this:  Acts  done  virtute  officii  are  where  they  are  within 
the  authority  of  the  officer,  but  in  doing  it  he  exercises  that 
authority  improperly,  or  abuses  the  confidence  which  the  law 
reposes  in  him,  whilst  acts  done  colore  officii  are  where  they 
are  of  such  a  nature  that  his  office  gives  him  no  authority  to 
do  them.,,  The  allegation  of  the  complaint  is  to  the  effect 
that  Gates,  by  virtue  of  his  office  as  constable,  and  in  pursu- 
ance of  the  command  of  the  execution  which  had  been  deliv- 
ered to  him,  threatened  to  collect  from  plaintiff  herein  the  sum 
named  in  the  writ.  If  this  averment  were  not  qualified  by 
the  receipt,  which  is  made  a  part  of  the  complaint,  it  would 
undoubtedly  show  a  collection  in  pursuance  of  the  execution, 
and  by  virtue  of  his  office  as  constable,  thereby  rendering  the 
complaint  unassailable  on  demurrer.  The  receipt  shows  that 
Gates  did  not  intend  to  apply  the  money  specified  therein  to 
the  satisfaction  of  the  judgment  against  the  plaintiff,  but  that 
its  acceptance  was  to  enable  the  latter  to  take  an  appeal,— a 
proceeding  in  which  a  constable  has  no  right  to  intermeddle, 
and  in  which  he  was  powerless  to  stay  the  enforcement  of  the 
judgment,  which  could  only  have  been  secured  by  giving  an 
undertaking  conditioned  that  the  appellant  would  satisfy  any 
judgment  that  might  be  given  against  him  in  the  appellate 
court  on  appeal,  and  upon  the  filing  of  such  undertaking  the 
justice  rendering  the  judgment  would  have  recalled  the  exe- 
cution: Laws,  1899,  p.  109,  §§  42-44.  It  was  incumbent, 
therefore,  upon  Gates  to  execute  the  command  of  the  writ 
delivered  to  him,  and,  if  necessary,  to  levy  upon  and  sell  the 
personal  property  of  the  judgment  debtors,  so  that  he  might 
make  the  sum  demanded,  on  or  before  the  return  day,  for  the 
benefit  of  the  judgment  creditor,  whose  agent  he  was  for  that 
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purpose :  Freeman,  Executions  (2  ed.),  §  283.  Instead  of  dis- 
charging the  obligation  imposed  upon  him  by  law,  he  agreed 
to  repay  to  plaintiff  herein  the  money  so  received,  when 
an  appeal  from  the  judgment  should  be  taken  and  perfected ; 
thus  manifestly  stipulating  to  violate  his  trust.  The  promise 
of  the  constable  to  repay  the  money  upon  the  performance  of 
the  stipulated  condition  necessarily  shows  that  it  was  not  re- 
ceived even  under  color  of  office;  for,  to  render  the  payment 
a  collection  colore  officii,  the  party  making  it  must  part  with 
the  title  to  the  money,  relying  upon  the  right  of  the  officer  to 
receive  it  in  trust  for  the  adverse  party.  The  receipt  con- 
clusively shows  that  the  plaintiff  herein  did  not  intend  to 
part  with  the  title  to  the  money,  or  expect  the  constable  would 
pay  any  part  of  it  to  the  judgment  creditor,  so  that  Gates 
received  it  in  his  private  character,  in  trust  for  plaintiff,  and 
not  by  virtue  or  even  color  of  his  office. 

It  remains  to  be  seen  if  the  sureties  on  his  official  under- 
taking are  liable  for  the  acts  of  their  principal  on  account  of 
money  so  received.  In  Governor  v.  Perrine,  23  Ala.  807,  it 
was  held  that  when  a  sheriff  has  taken  property  under  at- 
tachment, which  he  afterwards  sells  by  agreement  between 
the  plaintiff  and  defendant  in  attachment,  without  an  order 
of  court,  his  sureties  are  not  liable  on  their  bond  for  his  failure 
to  pay  over  the  money.  Mr.  Justice  Gibbons,  speaking  for  the 
court  in  deciding  the  case,  says:  "The  sale  of  the  goods  hav- 
ing taken  place  without  any  order  of  court,  or  authority  to  the 
sheriff  to  make  the  sale,  but  being  made  by  the  consent  of  the 
parties  in  the  attachment  suit,  it  could  not  be  said  to  be  an 
official  act  of  the  sheriff,  but  rather  that  of  a  private  individ- 
ual as  the  agent  of  the  parties  to  the  suit.  The  securities  of 
the  sheriff  are  only  liable  for  his  defaults  while  acting  in  his 
official  capacity;  and  that  has  been  defined  to  be,  action  in 
obedience  to  legal  process  in  his  hands.' '  In  Schloss  v.  White, 
16  Cal.  65,  the  plaintiff  and  defendant,  a  sheriff,  entered  into 
an  agreement  in  respect  to  the  sale  of  attached  property  so 
similar  to  the  contract  evidenced  by  the  receipt  in  the  case  at 
bar  that  we  quote  copiously  therefrom :    "It  seems  that  plain- 
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tiff  sued  out  attachment  against  one  Kalkmann,  and  had  it 
levied  on  some  goods.  Other  creditors  issued  similar  process, 
also  levied  on  the  same  goods.  Afterwards  the  plaintiff  dis- 
missed his  proceeding,  and  claimed  that  the  goods  levied  on,  or 
a  part  of  them,  were  his  own  property ;  they  having  been  pro- 
cured by  Kalkmann  by  false  pretenses.  The  plaintiff  sued  the 
sheriff  in  replevin.  He  did  not  take  the  goods  out  of  the 
sheriff's  possession,  but  came  to  an  arrangement  with  the 
sheriff  whereby  the  sheriff  agreed  to  sell  the  goods,  and  keep 
the  proceeds  to  answer  the  judgment,  if  the  plaintiff  obtained 
one  in  his  replevin  suit.  The  sheriff  sold  the  goods  and  paid 
the  money  into  court,  saying  nothing  about  this  arrangement ; 
and  the  money  was  paid,  under  the  order  of  the  court,  on  the 
claim  of  the  other  creditors.  The  sureties  of  the  sheriff  had 
nothing  to  do  with,  and  gave  no  sanction  to,  this  arrangement. 
The  question  is,  are  they  bound  to  the  plaintiff  for  the  goods 
or  the  money  received  from  the  sale,  the  plaintiff  having  ob- 
tained judgment  in  the  replevin  suit?  We  think  they  are 
not.  It  was  no  part  of  the  sheriff's  duty  to  make  this  agree- 
ment with  the  plaintiff  to  sell  the  goods,  and  to  hold  the  pro- 
ceeds for  the  plaintiff  in  a  certain  event.  He  had  no  legal 
authority,  as  sheriff,  to  sell  these  goods,  and  to  hold  the 
money  on  bailment  for  the  plaintiff.  If  the  plaintiff  trusted 
him  with  the  custody  of  the  goods,  and  gave  him  authority  to 
sell  them,  he  became,  so  far,  the  agent  of  the  plaintiff,  and 
the  plaintiff  must  look  to  him  merely  as  his  agent.  He  can- 
not hold  the  sureties  bound  for  executory  contracts  of  this  sort, 
entered  into  without  their  consent.  If  so,  there  would  be 
scarcely  a  limit  to  their  responsibility;  for  contracts  of  this 
sort  might  run  for  years,  and  represent  every  variety  of  com- 
plication. If  the  sheriff  had  retained  the  goods,  he  might 
have  obtained  a  bond  of  indemnitv  from  the  other  creditors; 
or,  if  the  plaintiff  had  given  bond,  he  might  have  relieved  the 
sheriff  from  the  custody  of  the  goods.  But  here  the  sheriff 
assumes,  by  this  agency,  a  responsibility  for  himself  and  his 
sureties  greater  in  degree  and  different  in  kind  from  that 
imposed  by  law,  and  it  would  be  unjust  and  impolitic  to  en- 


Jan.  1902.]  Lazblle  v.  Miller.       -  549 

courage  such  dealings  by  holding  sureties  responsible  for 
them.  It  would  be  against  law  so  to  hold;  for  the  sureties 
are  entitled  to  stand  upon  the  precise  terms  of  their  contract, 
by  which  they  stipulated  in  this  case  for  the  official,  not  the 
personal,  dealings  of  their  principal." 

In  the  case  at  bar  the  contract  entered  into  between  the 
plaintiff  and  the  constable  was  private  in  character,  and 
presumably  for  their  mutual  benefit;  and  as  the  sureties  may 
properly  invoke  the  rule  of  strictissimi  juris  (Murfree,  Sher. 
§  82),  thereby  rendering  them  liable  only  for  official  acts 
(Hill  v.  Kernble,  9  Cal.  71;  State  v.  Mann,  21  Wis.  #684),  it 
follows  that  the  judgment  is  affirmed.  Affirmed. 


Argued  8  January ;  decided  20  January,  1002. 
IiAZKIiliE  r.  M1XI/ER. 

[67  Pac.  307.] 

Trial — Considering  Pleadings  as  Amended. 

1.  Where  a  party,  when  certain  testimony  is  objected  to,  asks  leave  to 
nmend  a  pleading  to  conform  to  the  facts  as  stated  by  his  witnesses,  and  the 
court  reserves  its  ruling  but  admits  the  testimony,  and  decides  the  point  as 
if  the  amendment  had  been  allowed,  the  appellute  court  will  assume  that  the 
amendment  was  in  fact  allowed  and  made. 

Trial — Variance. 

2.  There  Is  not  a  material  variance  between  an  allegation  that  two  makers 
of  a  note  were  severally  liable  for  certain  parts  thereof,  and  that  each  was 
surety  for  the  other,  and  proof  that  the  makers  were  originally  liable  for  the 
entire  sum,  but  afterward  the  payee  agreed  that  they  should  be  severally  lia- 
ble for  certain  parts  of  the  debt,  and  that  each  should  be  liable  as  surety  for 
the  other  for  the  balance,  since  the  real  question  in  both  forms  of  the  state- 
ment is  as  to  the  suretyship. 

Partnership  Note — Dissolution — Effect  of  Assuming  Debts. 

3.  Where  a  creditor  of  a  partnership,  holding  a  note  jointly  executed  by 
the  partners,  has  notice  that  one  partner  has  assumed  the  firm  debts,  thus 
creating  the  relation  of  principal  and  surety  between  the  partners,  an  ex- 
tension of  the  time  of  payment  to  the  partner  assuming  the  debt,  without 
the  consent  of  the  other  partner  thereto,  operates  to  discharge  the  latter 
from  all  liability. 

Note — Effect  of  Accepting  Interest  in  Advance. 

4.  The  acceptance  of  interest  on  a  note  in  advance  by  a  creditor  from  his 
principal  debtor  Is  an  extension  of  the  time  of  payment,  and  will  release  the 
surety,  if  made  without  his  consent. 

From  Clackamas:    Thos.  A.  McBride,  Judge. 
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Action  on  a  note  by  Mary  A.  Lazelle  and  Ella  C.  Duncan 
against  G.  R.  H.  Miller  and  J.  G.  Pilsbury,  in  which  plaintiffs 
had  judgment  and  Miller  appeals.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Messrs.  C.  D.  and  D.  C.  Latourette. 

For  respondents  there  was  a  brief  over  the  name  of  Hedges 
&  Oriffith,  with  an  oral  argument  by  Mr.  J.  E.  Hedges. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  an  action  upon  a  promissory  note  for  $300,  of  date 
April  2,  1889,  executed  by  G.  R.  H.  Miller  and  J.  G.  Pilsbury, 
and  payable  to  J.  K.  Bingham  one  year  after  date.  The  com- 
plaint is  in  the  usual  form,  alleging  the  execution  of  the  note, 
certain  payments  thereon,  the  death  of  the  payee,  the  admis- 
sion of  his  will  to  probate,  the  title  of  plaintiffs  to  the  note, 
and  that  there  is  due  and  unpaid  thereon  $267.50,  with  in- 
terest from  October  2,  1895.  Miller  alone  answered,  and, 
after  some  admissions  and  denials,  alleges  affirmatively  that 
at  the  .time  of  the  execution  of  the  note  he  borrowed  of  the 
payee  $74  and  his  co-maker  $226,  and  that  they  signed  the 
note  severally  for  the  amount  each  received  and  as  surety 
each  for  the  other,  which  relationship  was  known  to  the  payee 
at  the  time;  that  thereafter,  on  February  2,  1891,  he  (Miller) 
fully  paid  the  amount  he  originally  borrowed,  with  accrued 
interest,  and  the  same  was  accepted  in  full  satisfaction  by 
the  payee,  who  thereafter,  and  without  his  knowledge  or  con* 
sent,  received  from  the  other  maker  two  payments  of  interest 
in  advance,  by  reason  whereof  Miller  was  discharged  from 
liability.  The  reply  put  in  issue  the  new  matter  alleged  in  the 
answer.  Upon  the  trial  the  plaintiffs  gave  in  evidence  the 
note  described  in  the  complaint,  with  the  indorsements  thereon, 
and  rested.  The  two  makers  of  the  note  were  thereupon  called 
by  the  defendant,  and  testified,  in  effect,  that  at  the  time  of 
its  execution  they  were  partners  as  carpenters  and  builders, 
and  jointly  borrowed  the  money,  for  the  purpose,  as  the  payee 
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knew  at  the  time,  of  paying  and  discharging  the  partnership 
debts,  that  thereafter,  and  in  February,  1891,  upon  a  dissolu- 
tion of  their  partnership  and  settlement  of  accounts  between 
them,  it  was  ascertained  that  of  the  note  in  suit  Miller  owed 
and  should  pay  $87.50  and  Pilsbury  the  balance;  that  they 
called  upon  the  payee  of  the  note,  and  advised  him  of  the  set- 
tlement and  agreement,  and  he  thereupon  received  from  Miller 
and  credited  upon  the  note  the  $87.50,  with  the  understanding 
that  Miller  should  be  released  from  any  further  liability 
thereon;  that  thereafter  the  payee,  without  Miller's  knowl- 
edge, on  August  26, 1891,  received  and  accepted  from  Pilsbury 
$24,  interest  to  October  2,  1891,  and  on  September  15,  1894, 
$26.75,  interest  to  October  2,  1894.  Objection  was  made  to 
the  introduction  of  testimony  showing  the  relationship  between 
the  makers  of  the  note,  their  settlement,  and  the  payment  by 
Miller,  on  the  ground  that  it  was  a  variance  from  the  allega- 
tions of  the  answer.  At  the  time  the  objection  was  made  Mil- 
ler asked  leave  to  amend  his  answer  to  conform  to  the  proof, 
but  the  court  reserved  its  decision  until  the  testimony  was  all 
in,  when,  upon  motion  of  the  plaintiffs,  it  directed  a  verdict 
in  their  favor,  without,  so  far  as  the  record  discloses,  passing 
on  the  motion  for  leave  to  amend. 

1.  It  is  contended  in  support  of  the  judgment  that  the  de- 
fendant cannot  show  by  parol  that  he  and  Pilsbury  each  bor- 
rowed a  certain  part  of  the  amount  mentioned  in  their  joint 
note,  because  such  a  showing  contradicts  and  varies  a  written 
contract;  that  there  was  a  fatal  variance  between  the  oral 
testimony  offered  and  admitted  and  the  allegations  of  the 
answer;  and  that  the  testimony  does  not  support,  or  tend  to 
support,  the  defense  pleaded.  These  objections,  we  think,  can 
and  should  be  disposed  of  on  the  ground  that,  although  there 
was  no  formal  order  allowing  defendant  to  amend  his  answer 
to  conform  to  the  proofs,  the  testimony  was  admitted,  and 
the  case  decided  by  the  trial  court,  as  if  it  had  been  so 
amended. 

2.  The  motion  by  the  plaintiffs  for  an  order  directing  the 
jury  to  return  a  verdict  in  their  favor  seems  to  have  been 
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allowed  on  the  assumption  that  the  facts,  if  properly  pleaded, 
would  constitute  no  defense  to  the  action,  because  they  do  not 
show  that  the  relationship  of  principal  and  surety  between 
the  makers  of  the  note  existed  at  the  time  of  its  execution. 
And,  moreover,  there  was  in  fact  no  substantial  variance  be- 
tween the  averments  of  the  answer  and  the  testimony.  The 
gist  of  the  defense  alleged  is  that  Miller  was  surety  for  his 
codefendant,  Pilsbury,  and  that  the  payee  of  the  note,  with 
knowledge  of  that  fact,  entered  into  a  binding  agreement 
with  Pilsbury  to  extend  the  time  of  payment;  and  whether 
the  relation  of  principal  and  surety  existed  between  the  parties 
at  the  time  the  note  was  executed  or  by  virtue  of  some  sub- 
sequent contract  was  immaterial :  Union  Life  Ins.  Co.  v.  Han- 
ford,  143  U.  S.  187  (12  Sup.  Ct.  437).  The  case,  therefore, 
should,  we  think,  for  the  purpose  of  this  appeal,  stand  as  if 
the  answer  had  alleged— what  the  proof  shows— that,  after 
the  execution  and  delivery  of  the  note,  the  partnership  be- 
tween the  makers  was  dissolved,  and  one  of  them  assumed  and 
agreed  to  pay  the  balance  due  thereon. 

3.  This  brings  us  to  the  question  as  to  whether  the  accept- 
ance of  interest  in  advance  by  the  payee  from  Pilsbury,  with 
knowledge  of  the  settlement  between  him  and  the  defendant 
Miller,  operated  as  a  discharge  of  Miller.  It  is  familiar  law 
that  if,  on  the  dissolution  of  a  partnership,  one  partner  as- 
sumes and  agrees  to  pay  the  debts  of  the  firm,  as  between 
himself  and  the  retiring  partner  he  becomes  the  principal  and 
the  other  the  surety  as  to  such  debts;  and  a  creditor  of  the 
firm,  with  knowledge  of  their  agreement,  is  bound  to  so  treat 
them  in  his  subsequent  dealings :  Colgrove  v.  Tollman,  2  Lans. 
97;  Colgrove  v.  Tollman,  67  N.  Y.  95  (23  Am.  Rep.  90); 
Smith  v.  Shclden,  35  Mich.  42  (24  Am.  Rep.  529) ;  Johnson  v. 
Young,  20  W.  Va.  614,  657;  Frow's  Estate,  73  Pa.  459;  Jffl- 
lerd  v.  Thorn,  56  N.  Y.  402,  406 ;  Walter  A.  Wood  Mach.  Co. 
v.  Oliver,  103  Mich.  326  (61  N.  W.  507).  It  follows,  there- 
fore, that,  since  Pilsbury,  on  the  dissolution  of  the  partner- 
ship, assumed  and  agreed  to  pay  the  note  upon  which  this  ac- 
tion is  based,  Miller  was  a  mere  surety  for  him  as  to  the  bal- 
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ance  due  thereon,  and  any  subsequent  agreement  of  the  payee 
with  Pilsbury,  without  Miller's  consent,  to  extend  the  time  of 
payment,  would  discharge  the  latter,  under  the  familiar  rule 
that  where  a  creditor,  by  a  positive  contract  with  the  payee, 
extends  the  time  of  payment  of  the  debt  without  the  consent  of 
the  surety,  he  thereby  discharges  the  surety.  In  such  a  case 
it  is  a  matter  of  no  consequence  that  the  creditor  did  not  know 
of  the  relation  of  principal  and  surety  at  the  time  of  the 
original  contract,  or  even  if  such  relation  had  been  created 
since  that  time.  It  is  enough  if  he  knew  of  it  before  he  made 
the  agreement  with  the  principal  to  extend  the  time  of  pay- 
ment: Union  Life  Ins.  Co.  v.  Hanford,  1£3  U.  S.  187  (12  Sup. 
Ct.  437). 

4.  The  only  remaining  question  is  whether  the  payment  of 
interest  in  advance  constitutes  an  agreement  to  extend  the 
time  of  payment,  within  the  meaning  of  this  rule.  Upon  this 
subject  the  authorities  are  not  entirely  harmonious,  but,  as 
said  by  Mr.  Brandt,  "the  decided  weight  of  authority,  and, 
it  seems,  the  better  reason,  is  that  the  payment  in  advance 
of  interest  on  the  debt  by  the  principal  to  the  creditor  is  of 
itself,  without  more,  sufficient  prima  facie  evidence  of  an 
agreement  to  extend  the  time  of  payment  for  the  period  for 
which  the  interest  is  paid,  and  works  the  discharge  of  the 
surety'':  2  Brandt,  Sur.  (2  ed.)  §  352.  See,  also,  Binnian  v. 
Jennings,  14  Wash.  677  (45  Pac.  302) ;  Bank  of  Brit.  Colum. 
v.  Jeffs,  15  Wash.  230  (46  Pac.  247) ;  Woodburn  v.  Carter, 
50  Ind.  376 ;  Peoples9  Bank  v.  Pearsons,  30  Vt.  711.  The  only 
proof  of  the  payment  of  interest  in  advance  is  the  indorsement 
on  the  note,  which,  it  was  suggested  at  the  argument,  is  in- 
sufficient to  support  the  allegation,  because  the  amount  men- 
tioned as  having  been  paid  is,  according  to  plaintiff's  estimate, 
insufficient  to  cover  the  interest  for  the  period  designated. 
But,  whether  or  not  the  amount  actually  paid  was  sufficient 
to  cover  the  interest  for  the  period  indicated,  the  indorse- 
ment acknowledges  the  receipt  on  a  certain  date  of  a  specified 
sum  of  money  as  interest  to  a  given  future  date,  and  is  at  least 
prima  facie  proof  that  it  was  so  received  by  the  payee.     It 
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follows  from  these  views  that  the  receipt  and  acceptance  of 
interest  in  advance  by  the  payee  from  Pilsbury,  without  the 
consent  of  the  defendant  Miller,  operated  to  discharge  him 
from  liability  on  the  note.  The  judgment, will  therefore  be 
reversed,  and  the  cause  remanded  for  such  further  proceed- 
ings as  may  be  proper,  not  inconsistent  with  this  opinion. 

Reversed. 


Argued  16  January ;  decided  3  February,  1902. 

RANDALL   v.  SIMMONS. 

^        [67  Pac.  513.] 
Sham  Pleading. 

1.  To  justify  a  court  in  striking  out  matter  from  a  pleading  as  sham,  under 
Section  75  of  Hill's  Ann.  Laws,  it  must  be  evidently  false  or  pleaded  in  bad 
faith :  Miser  v.  O'Shea,  37  Or.  231,  cited. 

Frivolous  Pleading. 

2.  A  frivolous  pleading  is  one  that  self-evldently  does  not  raise  a  cause  of 
action  or  defense :    The  Victorian,  24  Or.  121,  cited. 

PLEADING JOINDER  OF  INCONSISTENT  DENIALS  AND  DEFENSES. 

3.  The  holder  of  a  note  brought  action  on  it  alleging  that  it  was  unpaid, 
except  that  interest  to  a  certain  date  had  been  paid  (which  amounted  to  $5). 
Part  of  the  defendants  denied  "that  no  other  payment  has  been  made  thereon 
tiian  $5,  and  deny  that  there  is  any  sum  due  from  these  defendants  thereon," 
and  alleged  affirmatively  that  defendants  were  sureties,  and  had  been  relieved 
from  liability  by  an  unauthorized  extension  of  time  to  the  principal,  who  was 
the  other  defendant.  Held,  that  the  affirmative  defense  was  not  so  inconsist- 
ent with  the  denial  as  to  authorize  the  court  to  strike  out  the  former,  the 
denial  that  no  payment  in  excess  of  $5  had  been  made  being,  in  effect,  an 
allegation  of  payment,  which  defendants  could  join  with  the  affirmative  de- 
fense, under  Hill's  Ann.  Laws,  $  73,  authorizing  defendant  to  join  separate 
defenses. 

Pleading — Inconsistent  Defenses. 

4.  The  complaint  in  an  action  on  a  note  alleged  that  it  was  jointly  and 
severally  executed  for  value  by  its  makers,  which  was  not  directly  denied  by 
defendants,  but  they  alleged  the  affirmative  defense  that  plaintiff,  knowing 
that  defendants  were  sureties,  relieved  them  from  liability  by  an  unauthor- 
ized extension  of  time  to  the  principal.  Held,  that  the  tacit  admission  of  the 
receipt  for  value  for  the  execution  of  the  note  was  not  so  inconsistent  with 
the  affirmative  defense  of  suretyship  as  to  authorize  the  court  to  strike  out 
the  latter. 

Inconsistent  Defense — Effect  of  Extending  Note. 

5.  A  denial  in  the  answer  in  an  action  on  a  note  that  there  is  any  sum  dne 
on  the  note  from  defendants  is  not  so  inconsistent  with  an  affirmative  defense 
that  the  defendants  are  merely  sureties,  and  have  been  relieved  from  liability 
by  an  unauthorized  extension  of  time  by  the  principal,  as  to  authorise  the 
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court  to  strike  out  the  affirmative  defense,  as  such  denial  is  compatible  with 
the  affirm tlve  defense,  because  the  alleged  extension  of  time  would  discharge 
the  defendants  from  all  liability. 

From  Clackamas :    Thomas  A.  McBride,  Judge. 

Action  on  a  note  by  W.  G.  Randall  against  Allen  Simmons 
and  others.  From  a  judgment  in  favor  of  the  plaintiffs,  the 
defendants  C.  H.  Sarver  and  George  A.  Hamilton  appeal. 

Reversed. 

For  appellants  there  was  a  brief  over  the  name  of  C.  D.  & 
D.  C.  Latourette,  with  an  oral  argument  by  Mr.  C.  D.  Latour- 
ette. 

For  respondent  there  was  a  brief  over  the  name  of  Hedges 
&  Griffith,  with  an  oral  argument  by  Mr.  Joseph  E.  Hedges. 

Mr.  Justice  Moore  delivered  the  opinion. 

This  is  an  action  to  recover  the  sum  of  $100  on  a  promissory 
note,  alleged  to  have  been  jointly  and  severally  executed  for 
value  by  the  defendants  April  28,  1893,  to  the  plaintiff,  pay- 
able six  months  thereafter,  with  interest  at  the  rate  of  ten 
per  cent  per  annum,  upon  which  the  interest  had  been  paid  to 
October  28,  1893.  The  defendants  C.  H.  Sarver  and  George 
A.  Hamilton  filed  an  amended  answer  as  follows:  " Admit 
the  execution  and  delivery  of  the  note  mentioned  in  the 
complaint,  but  deny  that  no  other  payment  has  been  made 
thereon  than  $5,  and  deny  that  there  is  any  sum  due  from 
these  defendants  thereon.  For  a  further  answer  and  sepa- 
rate defense  defendants  allege  that  said  note  was  given  for  a 
loan  of  money  to  Allen  Simmons,  who  alone  received  the  valu- 
able consideration;  that  these  defendants  were  merely  sureties 
for  said  Allen  Simmons,  which  fact  was  well  known  to  plain- 
tiff at  the  time  of  the  delivery  of  said  note;  and  that,  not- 
withstanding said  suretyship  and  such  knowledge,  the  plain- 
tiff, through  his  general  agent,  W.  C.  Johnson,  for  a  valuable 
consideration,  to  wit,  the  sum  of  $2,  by  said  Allen  Simmons 
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paid  to  said  plaintiff  at  the  time  of  the  maturity  of  said  note, 
without  the  knowledge  or  consent  of  these  defendants  the 
sureties,  or  either  of  them,  extended  the  time  of  payment  of 
said  note  from  its  maturity,  October  28,  1893,  six  months,  or 
until  April  28,  1894,  thereby  releasing  these  defendants  from 
all  liability  thereon.' '  Plaintiff's  motion  to  strike  out  the 
further  and  separate  defense  on  the  grounds  (1)  that  the  same 
was  sham,  (2)  that  it  was  frivolous,  and  (3)  that  it  was  incon- 
sistent with  the  other  parts  of  the  answer,  having  been  sus- 
tained, and  the  defendants  refusing  to  plead  further,  judg- 
ment was  rendered  against  them  for  the  sum  of  $99.90,  with 
interest  from  October  28,  and  they  appeal. 

1.  The  statute  provides  that  sham,  frivolous,  and  irrelevant 
answers  and  defenses  may  be  stricken  out  on  motion:  Hill's 
Ann.  Laws,  §  75.  The  allegations  of  new  matter  in  the  fur- 
ther and  separate  answer  are  not  false  in  fact,  or  pleaded  in 
bad  faith,  and  hence  such  averments  are  not  sham :  Foren  v. 
Dcaley,  4  Or.  92;  Miser  v.  O'Shca,  37  Or.  231  (82  Am.  St 
Rep.  751,  62  Pac.  491). 

2.  A  frivolous  answer  is  one  in  which  the  issues  raised  do  not 
exhibit  any  cause  of  defense,  the  insufficiency  in  this  respect 
being  apparent  from  an  inspection  of  the  averments:  The 
Victorian,  24  Or.  121  (32  Pac.  1040,  41  Am.  St.  Rep.  838). 
The  averments  of  new  matter  stricken  out  by  the  court  are 
evidently  material,  disclosing  an  apparent  defense,  to  over- 
come which  argument,  at  least,  would  be  required  to  show  that 
the  allegations  were  trifling;  and  when  it  is  necessary  to  resort 
to  that  method  to  discover  such  defect,  the  answer  is  not  frivo- 
lous :  20  Ency.  PL  &  Pr.  18 ;  Cottrill  v.  Cramer,  40  Wis.  555. 

3.  It  remains  to  be  seen  whether  the  allegations  of  new  mat- 
ter in  the  answer  are  so  inconsistent  with  the  prior  admissions 
and  denials  therein  as  to  render  them  subject  to  be  stricken  out 
on  motion.  The  editors  of  the  Encyclopedia  of  Pleading  and 
Practice  (vol.  I,  p.  856),  in  speaking  of  inconsistent  defenses 
say:  "Two  prominent  elements  intended  in  the  code  system 
of  pleading  are  that  falsehoods  should  not  be  put  upon  the 
record,  and  that  the  pleadings  should  disclose  the  facts  relied 
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on  in  support  of  or  defense  against  the  action."  Tested  by 
these  important  constituents,  the  allegations  of  new  matter  in 
the  answer,  if  admitted  to  be  true,  do  not  necessarily  establish 
the  falsity  of  the  admissions  and  denials  put  upon  the  record  in 
the  other  part  of  the  answer,  nor  do  the  averments  of  new  mat- 
ter fail  to  reveal  the  facts  relied  upon  in  defense  to  the  action. 
The  complaint  alleges  that  the  defendants,  for  value,  jointly 
and  severally  executed  the  note  sued  upon ;  and  this  averment, 
not  having  been  denied  in  the  answer,  is  thereby  admitted: 
Hill's  Ann.  Laws,  §  94.  It  is  also  alleged  in  the  complaint 
that  the  interest  on  the  note  for  six  months  had  been  paid,  and 
that  there  was  then  due  thereon  the  sum  of  $100  and  interest 
at  ten  per  cent,  per  annum  since  October  28,  1893.  It  will  be 
remembered  that  the  answer  denies  that  no  other  payment  had  IS 

been  made  on  the  note  than  $5,  or  that  there  is  any  sum  due 
from  these  defendants  thereon.  The  rate  of  interest  specified 
in  the  note  being  ten  per  cent,  per  annum,  the  averment  in  the 
complaint  that  the  interest  thereon  had  been  paid  to  October 
28,  1893,  or  for  six  months  from  April  28,  1893,  when  the  note 
was  executed,  is  tantamount  to  an  allegation  that  the  sum  of 
$5  only  had  been  paid.  The  denial,  however,  that  no  other 
payment  had  been  made  on  the  note  than  $5  is  a  negative  preg- 
nant, equivalent  to  alleging  the  payment  of  any  greater  sum 
(Scoville  v.  Barney,  4  Or.  288),  and  this  denial  was  probably 
so  construed  by  the  court,  for  it  gave  judgment  for  the  sum  of 
$99.90  and  interest  from  October  28,  1893,  instead  of  $100,  as 
demanded,  thus  apparently  conceding  that  the  sum  of  $5.10 
had  been  paid  on  account  of  interest.  But,  if  no  payment  had 
been  made  on  the  note,  the  defendants,  being  authorized  to  set 
forth  as  many  defenses  as  they  had  (Hill's  Ann.  Laws,  §  73), 
could  interpose  the  defense  of  payment,  and  hence  their  defect- 
ive denial  in  relation  thereto  is  not  inconsistent  with  their 
allegations  of  new  matter  in  the  answer.  The  denial  that  there 
is  any  sum  due  from  these  defendants  is  the  contradiction  of  a 
mere  conclusion  of  law  stated  in  the  complaint;  but  such  nega- 
tion, instead  of  being  inconsistent,  is  compatible  with  the  alle- 
gations of  new  matter  in  the  answer  to  the  effect  that  no  sum 
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is  due  on  the  note  from  the  sureties,  because  the  alleged  ex- 
tension of  the  time  of  payment  granted  by  the  plaintiff  to  their 
principal,  without  their  consent,  discharged  them,  as  they  con- 
tend, from  all  liability  thereon. 

4.  The  inconsistency,  therefore,  if  it  exist,  must  be  found 
between  the  admission  in  the  answer  that  the  note  was  executed 
for  value  and  the  averment  therein  that  Simmons  alone  re- 
ceived the  consideration,  and  that  Sarver  and  Hamilton  were 
his  sureties,  which  fact  wTas  well  known  to  the  plaintiff  at  the 
time  of  the  delivery  of  said  note.  If  the  answer  had  denied 
that  the  note  was  executed  for  value,  except  as  .thereinafter 
alleged,  and  then  set  out  in  the  separate  answer  the  facts  relied 
upon  by  the  sureties  to  defeat  a  recovery,  the  pleading  would 
probably  have  been  freed  from  difficulty.  A  copy  of  the  note 
sued  on  not  having  been  set  out,  it  is  impossible  to  determine 
from  an  inspection  of  the  complaint  whether  the  relation  of 
principal  and  sureties,  as  alleged  in  the  answer  to  have  existed 
between  the  defendants  herein  and  Simmons,  was  expressed  in 
the  instrument  or  otherwise  disclosed  to  the  plaintiff  by  the 
makers  at  the  time  the  note  was  executed.  The  answer  having 
alleged,  however,  that  at  the  time  the  note  was  delivered  plain- 
tiff knew  that  Simmons  alone  received  the  consideration,  and 
that  Sarver  and  Hamilton  were  sureties  thereon,  the  source 
of  plaintiff's  knowledge  becomes  unimportant,  and  the  aver- 
ment is  equivalent  to  a  statement  that  the  note  was  not  exe- 
cuted for  value  received  by  the  appellants :  2  Edwards,  Bills 
&  N.  §  779.  While  the  plaintiff  may  have  known  that  the  ap- 
pellants were  sureties,  as  alleged  in  the  separate  answer,  such 
knowledge  did  not  change  their  liability  [Southern  Cat.  Bank 
v.  Wyatt,  87  Cal.  616  (25  Pac.  918)  ] ,  and  they,  as  makers,  were 
jointly  liable  on  the  note  (Humphreys  v.  Crane,  5  Cal.  173; 
Aud  v.  Magruder,  10  Cal.  282 ;  Bond  v.  Storrs,  13  Conn.  #412; 
Bank  of  Orleans  v.  Barry,  1  Denio,  116 ;  Inkster  v.  Bank,  30 
Mich.  143 ;  Rice  v.  Cook,  71  Me.  559).  The  sureties,  being  thus 
jointly  liable,  without  any  express  contract  to  that  effect,  could 
not  deny  the  allegation  that  they  jointly  executed  the  note; 
and  it  may  be  that  the  instrument  was  given  in  the  first  person 
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singular,  as,  "I  promise"  (2  Edwards,  Bills  &  N.  §  967),  or, 
if  in  the  first  person  plural,  it  was  stipulated  that  the  makers 
were  severally  liable,  as,  uWe  or  either  of  us  promise' '  (Pogue 
v.  Clark,  25  111.  333),  thus  evidencing  a  several  liability  and 
preventing  the  sureties  from  denying  the  allegation  in  the  com- 
plaint that  they  severally  executed  the  instrument. 

5.  The  only  inconsistency  to  be  found  in  the  answer  is  the 
failure  to  deny  the  allegation  of  the  complaint  to  the  effect 
that  the  note  was  executed  for  value  by  the  appellants,  and 
it  remains  to  be  seen  whether  such  defect  was  so  palpable  as  to 
warrant  the  court  in  striking  out  the  separate  defense.  The 
execution  of  the  note  having  been  admitted,  the  appellants 
occupied  a  dual  relation.  To  the  plaintiff  they  are  principals, 
for,  having  signed  the  note  as  makers,  they  are  each  equally 
liable  thereon  to  the  payee  [California  Nat.  Bank  v.  Ginty, 
108  Cal.  148  (41  Pac.  38)],  and  such  liability  does  not  de- 
pend upon  the  question  whether  they  received  any  part  of  the 
money  for  which  the  note  was  given  [Sprigg  v.  Bank,  35  U  S. 
(10  Pet.)  257] ,  it  being  sufficient  if  their  principal  received  the 
consideration  [Pulliam  v.  Withers,  8  Dana,  98  (33  Am.  Dec. 
479)].  To  the  principal  they  are  sureties  only,  if  the  aver- 
ments of  new  matter  in  the  answer  be  admitted  as  true,  and, 
if  compelled  to  pay  the  note,  they  would  be  subrogated  to  the 
rights  of  the  payee ;  and,  as  they  received  no  consideration  for 
the  liability  they  assumed  by  affixing  their  signature  to  the 
note,  they  could  recover  from  the  principal  the  sum  of  money 
that  they  would  be  obliged  to  pay,  or,  if  the  principal  is  in- 
solvent, and  one  of  the  sureties  was  compelled  to  pay  the  debt, 
he  could  secure  contribution  from  his  cosurety.  It  is  probable 
that  the  defendants,  by  failing  to  deny  that  the  note  was 
executed  for  value,  adopted  the  theory  that  they  were  prin- 
cipals, in  the  primary  sense,  and  as  such  liable  to  the  plaintiff, 
but  sought  to  avoid  such  liability  by  alleging  in  the  separate 
answer  the  facts  relied  upon  to  defeat  a  recovery.  If  this  be 
true,  they  could  not  well  make  such  denial,  because  the  money 
was  received  by  one  of  the  principals.  In  any  event,  however, 
as  no  apparent  falsehood  is  put  upon  the  record,  we  do  not 
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think  the  inconsistency  adverted  to  is  so  manifest  as  to  war- 
rant the  court  in  striking  out  the  allegations  of  new  matter  in 
the  answer. 

It  follows  from  this  conclusion  that  the  judgment  is  re- 
versed, and  the  cause  remanded  for  such  further  proceedings 
as  may  be  necessary,  not  inconsistent  with  this  opinion. 

Reversed. 
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PATTERSON  v.  PATTERSON. 

[67  Pac.  664.] 

CONSTRUCTION  OF  PLEADINGS  OBJECTED  TO  AT  THE  TRIAL. 

1.  Under  Hill's  Ann.  Laws,  {  84 f  providing  that  In  the  construction  of  a 
pleading  its  allegations  shall  be  liberally  construed,  with  a  view  to  substan- 
tial justice,  if  the  sufficiency  of  a  pleading  has  not  been  challenged  by  motion 
or  demurrer,  but  is  drawn  in  question  upon  the  admission  of  evidence,  the 
allegations  of  the  complaint  and  reply  should  be  liberally  construed  in  pari 
materia  for  the  purpose  of  determining  the  true  intent  of  the  pleader:  Creecy 
v.  Joy,  40  Or.  28,  applied. 

Idem. 

2.  A  reply  to  a  defense  of  payment  of  a  note  by  the  plaintiff  that  she  pur- 
chased it,  and  paid  the  balance  due  thereon,  and  took  an  assignment  of  it, 
being  liberally  construed,  in  the  absence  of  preliminary  objections,  means  that 
the  note  was  bought  and  assigned  to  her,  not  that  she  paid  it. 

Pleading — Presumtion  After  Verdict. 

3.  Where  no  motion  or  demurrer  has  been  interposed  to  a  pleading,  every 
reasonable  inference  should  be  invoked  in  its  support,  and  every  legitimate 
intendment  indulged  in  its  aid,  after  verdict. 


From  Marion :    Geo.  II.  Burnett,  Judge. 

Action  by  Harriet  Patterson  against  John  Patterson  and 
M.  L.  Chamberlin.  From  a  jugment  in  favor  of  defendants 
entered  on  the  pleadings  after  a  verdict  for  plaintiff,  plaintiff 
appeals.  Reversed. 

Messrs.  Bonham  &  Martin  for  appellant. 


Mr.  William  E.  Holmes  for  respondents. 
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Mr.  Justice  Moore  delivered  the  opinion. 

This  is  an  action  to  recover  on  a  promissory  note  executed 
by  the  defendants,  John  Patterson  and  M.  L.  Chamberlin, 
to  the  Capital  National  Bank  of  Salem,  Oregon,  June  30,  1892, 
for  the  sum  of  $239.20,  payable  on  demand,  with  interest  at 
the  rate  of  ten  per  cent  per  annum,  and  alleged  to  have  been 
assigned  by  said  bank  to  plaintiff,  who  claims  to  be  the  owner 
and  holder  thereof,  and  that  no  part  of  the  same  has  been 
paid,  except  certain  specified  sums.  The  answer  denies  the 
material  allegations  of  the  complaint,  and,  for  a  separate 
defense,  avers  that  the  remainder  due  on  said  note  was  paid 
to  the  bank  March  4,  1893.  For  a  further  defense,  it  is  al- 
leged that  Chamberlin  signed  said  note  as  surety  only;  that 
the  defendant  Patterson  induced  the  plaintiff,  who  is  his 
wife,  to  take  up  and  pay  off  the  note  in  question ;  that  she  well 
knew  said  note  was  given  for  her  husband's  debt;  and  that 
Chamberlin  was  only  an  accommodation  maker.  The  answer 
contains  other  defenses,  a  statement  of  which  is  not  necessary 
to  the  decision.  The  reply  denies  the  allegations  of  new  mat- 
ter in  the  answer,  and  contains  the  following  concession: 
"But  plaintiff  admits  and  avers  that  she  did  on  said  fourth 
day  of  March,  1893,  purchase  said  note,  and  pay  the  balance 
due  thereon  to  the  said  Capital  National  Bank,  with  her  own 
funds,  and  took  an  assignment  of  the  same."  At  the  trial 
of  the  issues  thus  joined  the  jury  found  for  plaintiff  in  the  sum 
of  $257.15,  whereupon  defendants'  counsel  moved  the  court 
for  judgment  on  the  pleadings,  on  the  ground  that  plaintiff 
had  admitted  therein  that  said  note  had  been  fully  paid  by  her 
to  said  bank,  which  motion  having  been  sustained,  the  action 
was  dismissed,  and  plaintiff  appeals. 

The  question  to  be  considered  is  whether  the  admission  in 
the  reply  that  plaintiff  purchased  the  note  and  paid  the  re- 
mainder due  thereon  overcomes  the  allegation  of  the  assign- 
ment of  the  instrument  as  stated  in  the  complaint  and  reply, 
thereby  defeating  the  right  of  action.  It  is  argued  by  plain- 
tiff's counsel  that,  the  allegations  of  the  reply  not  having  been 
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assailed  by  motion  or  challenged  by  demurrer,  the  verdict 
aided  any  defective  statement  in  their  pleadings,  and,  this 
being  so,  the  court  erred  in  setting  aside  the  verdict  and  dis- 
missing the  action.  Defendants'  counsel  insist,  however,  that 
the  pleadings  should  be  construed  most  strongly  against  the 
pleader,  and,  the  plaintiff  having  admitted  in  the  reply  that 
she  paid  the  note,  the  averment  shows  that  the  instrument  was 
thereby  discharged,  and  hence  no  error  was  committed  as 
alleged. 

1.  The  statute  provides  that  in  the  construction  of  a  plead- 
ing, for  the  purpose  of  determining  its  effect,  its  allegations 
shall  be  liberally  construed,  with  a  view  of  substantial  justice 
between  the  parties:  Hill's  Ann  Laws,  §  84.  In  Stewart  v. 
Balderston,  10  Kan.  131,  under  a  similar  statute  (Comp.  Laws, 
Kan.  1879,  p.  617,  §  115),  Mr.  Justice  Valentine,  speaking 
for  the  court,  in  construing  the  allegations  of  a  pleading, 
says:  "But  when  the  proper  motions  have  been  made  to  re- 
quire the  adverse  party  to  so  amend  his  defective  pleading 
as  to  make  it  definite,  certain,  correct,  and  formal,  thereby 
giving  the  adverse  party  notice  wherein  his  pleading  is  de- 
fective, informal,  or  insufficient,  and  where  the  adverse  party 
then  refuses  to  amend  his  defective  pleading,  resists  the 
motions  to  have  it  amended,  and  has  the  motions  overruled 
by  the  court,  the  most  rigid  rule  of  the  common  law  should  pre- 
vail. No  statement  of  fact  in  the  pleading  which  the  motions 
reached  should  then  be  taken  as  true,  unless  well  pleaded; 
and,  if  any  such  statement  would  bear  different  constructions, 
the  party  demurring  should  be  allowed  to  adopt  any  one  of 
such  constructions  which  he  should  choose.  The  old  rule  of 
the  common  law  that  *  everything  should  be  taken  the  more 
strongly  against  the  party  pleading,'  although  it  can  seldom 
have  application  under  our  code  practice,  should  then  pre- 
vail. After  a  party  has  received  full  notice  that  his  pleading 
is  defective  in  some  particular,  and  has  been  asked  to  correct 
it,  it  is  his  fault  if  it  still  remains  defective  in  such  particular, 
and  he  is  the  one  who  shoiild  suffer  on  account  of  such  de- 
fective pleading,  and  not  the  other  party."    It  has  been  held 
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in  this  state  that  when  the  sufficiency  of  a  pleading  is  chal- 
lenged by  motion  or  demurrer,  and  the  action  of  the  court  in 
passing  upon  the  objection  thus  interposed  is  not  waived  by 
answering  over,  the  allegations  of  the  complaint,  answer,  or 
reply  thus  assailed  are  to  be  construed  most  strictly  against 
the  pleader:  Pursel  v.  Deal,  16  Or.  295  (18  Pac.  461) ;  Kohn 
v.  Hinshaw,  17  Or.  308  (20  Pac.  629).  A  different  conclusion, 
however,  seems  to  have  been  reached  in  Jackson  v.  Jackson,  17 
Or.  110  (19  Pac.  847).  Whatever  the  rule  may  be  in  respect 
to  the  interpretation  of  a  pleading  when  assailed  by  motion 
or  demurrer,  and  the  action  of  the  court  in  deciding  the  issue 
of  law  thus  involved  has  not  been  waived  by  the  defeated 
party,  it  is  settled  in  this  state,  by  repeated  adjudications  upon 
the  subject,  that  if  the  sufficiency  of  a  pleading  has  not  been 
challenged  in  the  manner  indicated,  but  is  drawn  in  question 
upon  the  admission  of  evidence,  a  liberal  construction  of  the 
allegations  of  fact  will  be  adopted :  Specht  v.  Allen,  12  Or.  117 
(6  Pac.  494) ;  Baker  City  v.  Murphy,  30  Or.  405  (42  Pac.  133, 

35  L.  R.  A.  88) ;  Chan  Sing  v.  Portland,  37  Or.  68  (60  Pac. 
718;  Roseburg  By.  Co.  v.  Nosier,  37  Or.  299  (60  Pac.  904) ; 
Cederson  v.  Oregon  Nav.  Co.  38  Or.  343  (62  Pac.  637,  63  Pac. 
763) ;  Oregon  &  C.  R.  Co.  v.  Jackson  County,  38  Or.  589  (64 
Pac.  307,  65  Pac.  369) ;  Mellott  v.  Downing,  39  Or.  218  (64 
Pac.  393) ;  Creecy  v.  Joy,  40  Or.  283  (66  Pac.  295.  No  ob- 
jection having  been  taken  to  the  reply,  its  allegations  will  be 
liberally  construed,  for  the  purpose  of  determining  its  effect, 
with  a  view  of  substantial  justice  between  the  parties;  and 
the  allegations  of  the  complaint  and  of  the  reply,  not  being 
repugnant,  will  be  construed  in  pari  materia,  for  the  purpose 
of  ascertaining  the  intent  of  the  pleader :    Lavery  v.  Arnold, 

36  Or.  84  (57  Pac.  906,  58  Pac.  524) ;  Cederson  v.  Oregon  Nav. 
Co.  38  Or.  343  (62  Pac.  637,  63  Pac.  763) ;  Mayes  v.  Stephens, 
38  Or.  512  (63  Pac.  760,  64  Pac.  319). 

2.  Observing  these  rules  of  interpretation,  we  think  it  rea- 
sonably inferable  from  plaintiff's  pleadings  that  she  intended 
to  state  that,  in  consideration  of  the  payment  of  the  remainder 
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due  on  the  note,  it  was  assigned  to  her  by  the  bank,  and  that 
she  was  the  owner  and  holder  thereof. 

3.  If  it  be  assumed,  however,  that  the  averment  of  payment 
of  the  note  by  the  plaintiff,  as  alleged  in  the  reply,  is  a  de- 
fective statement  of  the  facts  constituting  the  cause  of  action, 
the  rule  is  well  settled  in  this  state  that,  where  no  objection 
by  motion  or  demurrer  is  made  to  the  sufficiency  of  a  plead- 
ing, every  reasonable  inference  will  be  invoked  and  every 
legitimate  intendment  indulged  in  its  aid  when  supported  by 
a  verdict.  Thus,  in  Miller  v.  Ilirsckberg,  27  Or.  522  (40  Pac. 
506),  Mr.  Chief  Justice  Bean,  speaking  upon  this  subject, 
says :  *  *  No  objection  was  made  to  the  sufficiency  of  the  reply 
bv  demurrer  or  otherwise,  and  we  think  it  comes  too  late 
when  made  for  the  first  time  by  motion  for  judgment  not- 
withstanding the  findings  of  the  referee.  It  avers  that  the 
settlement  alleged  in  the  answer  did  not  include  the  claim 
upon  which  this  action  is  founded,  or  any  part  thereof,  or  have 
any  reference  thereto;  and  while  it  may  have  been  defective 
in  not  setting  forth  fully  the  fraud,  error,  or  mistake  relied 
upon  to  surcharge  or  falsify  the  settlement,  we  are  not  trying 
the  question  on  demurrer,  but  considering  the  sufficiency  of 
the  pleading  after  verdict.  In  such  case  it  is  entitled  to  the 
benefit  of  every  reasonable  inference  and  intendment  in  sup- 
port of  the  judgment,  and  will  not  be  held  insufficient  for  a 
mere  defective  statement.' '  In  Houghton  v.  Beck,  9  Or.  325. 
it  was  held  that  a  defect  in  a  pleading,  whether  of  substance  or 
form,  which  would  have  been  fatal  on  demurrer,  is  cured  by 
verdict,  if  the  issue  joined  be  such  as  necessarily  required  on 
the  trial  proof  of  the  facts  defectively  stated  or  omitted,  and 
without  which  it  is  not  to  be  presumed  that  either  the  judge 
would  direct  the  jury  to  give,  or  that  the  jury  would  have 
given,  the  verdict.  The  rule  is  settled  in  this  state  that,  while 
a  verdict  w7ill  never  supply  the  omission  of  a  material  aver- 
ment, it  will  aid  informal  defects  in  the  pleading  that  do  not 
go  to  the  gist  of  the  action :  Nikolai  v.  Krimbel,  29  Or.  76,  and 
notes  (43  Pac.  865) ;  Booth  v.  Moody,  30  Or.  222  (46  Pac 
884) ;  Kimball  v.  Bedficld,  33  Or.  292  (54  Pac.  216) ;  Hargett 
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v.  Beardsley,  33  Or.  301  (54  Pac.  203) ;  Fostc  v.  Standard  Ins. 
Co.  34  Or.  125  (54  Pac.  811) ;  Hannan  v.  Greenfield,  36  Or.  97 
(58  Pac.  888) ;  Savage  v.  Savage,  36  Or.  268  (59  Pac.  461) ; 
Chang  Sing  v.  Portland,  37  Or.  68  (60  Pac.  718) ;  Roseburg  Ry. 
Co.  v.  Nosier,  37  Or.  299  (60  Pac.  904).  If  it  be  assumed  that 
there  was  a  defect  in  the  statement  of  facts  in  the  reply,  no 
objection  thereto  having  been  taken,  the  verdict  necessarily 
cured  it,  and  hence  the  act  of  the  court  in  setting  aside  the 
verdict  and  dismissing  the  action  must  be  held  erroneous. 

It  follows  from  these  considerations  that  the  judgment  is 
reversed,  and  the  cause  remanded  for  such  further  proceed- 
ings as  may  be  necessary,  not  inconsistent  with  this  opinion. 

Reversed. 


Decided  3  BVbruary ;  rehearing  denied  22  April,  1902. 
OREGON  v.  CARIiSON. 

[67  Pac.  576.] 

Alienage — Forfeiture  of  Title — Effect  of  Naturalization. 

1.  Alienage  is  a  disability  of  an  applicant  for  public  lands,  generally  speak- 
ing, but  naturalization  removes  the  disability  as  of  tbe  date  when  the  acqui- 
sition of  title  was  initiated,  and  the  title  cannot  thereafter  be  questioned  or 
set  aside  on  that  ground,  even  by  the  sovereign. 

Suit  by  State  to  Cancel  Deed — Subsequent  Naturalization. 

2.  Tbe  naturalization  of  an  alien  after  a  suit  has  been  commenced  against 
him  by  the  sovereign  to  cancel  a  deed  to  certain  public  land  that  he  had  ob- 
tained by  false  affidavits  does  not  perfect  his  title,  such  a  suit  being  based  on 
fraud  rather  than  on  alienage. 

Title  of  Purchasers  of  Public  Land — Curative  Act  of  1899. 

3.  The  act  of  1899  validating  the  title  to  certain  tide  lands  (Laws,  1899, 
p.  57,  S  1),  providing  that  title  to  all  tide  lands  originally  sold,  where  the 
purchaser  has  in  good  faith  paid  the  purchase  price,  should  be  confirmed, 
without  reference  to  the  amount  or  character  of  other  lands  theretofore  pur- 
chased from  the  state  by  such  purchaser,  was  intended  to  confirm  the  title 
of  those  persons  only  who  had  previously  purchased  from  the  state  the  maxi- 
mum amount  in  other  classes  of  land,  and  did  not  confirm  the  title  of  one 
who  had  previously  obtained  tide  land  from  the  state  by  fraud. 

Construction  of  Public  Land  Act  of  1899. 

4.  The  title  of  one  who  had  obtained  tide  land  from  the  state  by  fraud 
was  not  validated  by  the  public  land  act  of  1899  (Laws,  1899,  p.  156,  |  9), 
authorizing  the  sale  of  tide  lands  to  citizens  of  the  United  States,  or  to  those 
who  have  declared  their  intention  to  become  such,  as  the  statute  does  not 
relate  to  or  confirm  titles  previously  granted. 
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Constitutionality  op  Public  Land  Act  of  1891. 

5.  The  act  of  1891,  relating  to  the  sale  of  tide  and  swamp  lands  (Laws, 
1891,  p.  189,  f  2),  which  provides  that  applicants  to  purchase  tide  lands 
must  be  citizens  of  the  United  States,  is  not  in  conflict  with  Const  Or.  Art.  I, 
f  31,  providing  that  white  foreign  residents  of  the  state  shall  enjoy  the  same 
rights  to  the  possession,  enjoyment,  and  descent  of  property  as  native-born 
citizens,  as  there  is  no  constitutional  right  to  purchase  state  lands,  and  the 
state  may  determine  the  qualifications  of  purchasers  thereof. 

From  Clatsop :    Thomas  A.  McBride,  Judge. 

Suit  by  the  State  of  Oregon  against  J.  P.  Carlson  to  annul 
and  vacate  letters  patent  to  certain  state  tide  lands.  From 
a  judgment  in  favor  of  the  plaintiff,  the  defendant  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  J.  H.  &  A. 
M.  Smith,  with  an  oral  argument  by  Mr.  John  H.  Smith. 

For  the  state  there  was  a  brief  over  the  names  of  Harrison 
Allen,  District  Attorney,  and  Fulton  Brothers,  with  an  oral 
argument  by  Mr.  Allen  and  Mr.  Geo.  Clyde  Fulton. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  an  action,  under  section  358  of  the  statute  (Hill's 
Ann.  Laws),  to  annul  and  vacate  a  deed  or  letters  patent  is- 
sued by  the  state  to  defendant  for  certain  tide  lands,  on  the 
ground  that  it  was  procured  by  means  of  a  false  affidavit. 
Under  the  statute  in  force  at  the  time,  only  citizens  of  the 
United  States  and  of  this  state  were  entitled  to  purchase  tide 
lands,  and  an  intending  purchaser  was  required  to  file  with 
his  application  his  affidavit  that  he  possessed  the  requisite 
qualifications :  Laws,  1891,  p.  189 ;  Spencer  v.  Carlson,  36  Or. 
364  (59  Pac.  708).  In  September,  1895,  the  defendant,  a  resi- 
dent alien,  who  had  declared  his  intention  to  become  a  citizen, 
desiring  to  purchase  the  lands  in  controversy,  made  and  filed 
with  the  application  therefor  his  affidavit,  stating,  among 
other  things,  that  he  was  a  citizen  of  the  state  and  of  the 
United  States;  and,  relying  thereon,  the  state  land  board 
issued  and  delivered  to  him  the  deed  in  question.     By  his 
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answer  in  the  action  he  admits  the  falsity  of  the  affidavit  upon 
which  the  purchase  was  made,  but  says  that  it  was  made  by 
mistake  and  not  for  a  fraudulent  purpose,  and  that,  after  the 
issuance  and  delivery  to  him  of  the  deed,  and  before  the  com- 
mencement of  this  action,  he  became  a  naturalized  citizen. 
Plaintiff  had  judgment  in  the  court  below,  and  defendant  ap- 
peals, insisting  (1)  that  his  naturalization  after  the  execution 
and  delivery  of  the  deed,  and  prior  to  the  commencement  of 
this  action,  took  effect  by  relation,  and  is  a  complete  bar  to 
this  suit;  (2)  that  his  title  was  confirmed  by  the  act  of  Feb- 
ruary 17,  1899  (Laws,  1899,  p.  57),  confirming  titles  to  tide 
lands  and  tide  flats  theretofore  sold  by  the  state;  (3)  that 
the  law  authorizing  the  sale  of  tide  lands  was  so  amended 
prior  to  the  commencement  of  this  suit  as  to  make  an  alien 
who  had  declared  his  intention  to  become  a  citizen  a  qualified 
purchaser,  and  therefore  the  materiality  of  the  representations 
made  by  the  defendant  at  the  time  of  his  purchase  was  waived ; 
and  (4)  that  the  provision  of  the  act  under  which  he  pur- 
chased, confining  the  right  to  purchase  to  citizens  of  the 
United  States,  was  in  conflict  with  the  Constitution  of  Oregon, 
Art.  I,  §  31,  and  therefore  void. 

1.  At  common  law  an  alien  could  not  hold  title  to  land  as 
against  the  king,  because  an  interest  in  the  soil  required  a  per- 
manent allegiance  that  would  be  inconsistent  with  the  duty  he 
owed  to  his  own  sovereign:  1  Bac.  Abr.  201.  He  could,  how- 
ever, by  purchase,  acquire  a  freehold  interest  therein,  of  which 
he  could  only  be  deprived  by  a  proceeding  for  that  purpose 
instituted  by  the  sovereign.  But  if  he  became  a  naturalized 
citizen  before  an  information  was  filed  for  the  forfeiture  of 
his  land,  his  title  became  perfect,  and  could  not  be  devested 
by  proceedings  afterwards  instituted:  JIarley  v.  State,  40 
Ala.  689;  Osterman  v.  Baldwin,  73  U.  S.  (6  Wall.)  116.  The 
same  principle  has  been  applied  by  the  land  department  and 
the  federal  courts  to  entries  made  under  the  homestead,  pre- 
emption, and  mining  laws  of  the  United  States:  Billings  v. 
Aspen  Min.  &  Smelt.  Co.  51  Fed.  338  (2  C.  C.  A.  252) ;  Bill- 
ings  v.  Aspen  Min.  d-  Smelt.  Co.  52  Fed.  250  (3  C.  C.  A.  69) ; 
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Bogan  v.  Edenburgh  Am.  L.  Mtg.  Co.  63  Fed.  192  (11  C.  C. 
A.  128) ;  In  re  Krogstad,  4  Land  Dec.  Dep.  Int.  564;  Lyman 
v.  Elling,  10  Land  Dec.  Dep.  Int.  474;  Rougeot  v.  Weir,  13 
Land  Dec.  Dep.  Int.  242 ;  Phillips  v.  Sero,  14  Land  Dec.  Dep. 
Int.  568.  Under  this  doctrine,  alienage  of  the  grantee  was  not 
a  cause  for  avoiding  or  setting  aside  the  deed,  nor  could  his 
title  be  questioned  in  a  collateral  proceeding.  It  was  a  mere 
ground  of  forfeiture  to  the  state,  and,  if  the  alien  became  a 
naturalized  citizen  before  proceedings  for  that  purpose  were 
instituted,  the  reason  for  the  forfeiture  ceased  to  exist;  hence 
no  proceedings  could  be  maintained  to  devest  him  of  his  title. 
The  grant  to  the  alien  was  valid  and  passed  a  perfect  title, 
liable  only  to  be  forfeited  at  the  suit  of  the  state  because  of 
alienage  existing  at  the  time  the  suit  to  declare  the  forfeiture 
was  commenced. 

2.  The  case  in  hand,  however,  is  not  an  action  to  declare  a 
forfeiture,  but  is  a  direct  proceeding  under  a  statute  to  cancel 
and  set  aside  a  deed  obtained  by  fraud  and  in  violation  of 
law.  The  right  to  recover  is  not  based  upon  the  fact  that  de- 
fendant was  an  alien,  but  because  he  did  not  belong  to  the 
class  authorized  to  purchase  state  lands,  and  that  he  obtained 
the  title  by  a  false  affidavit.  The  fact  that  his  alienage  dif- 
ferentiated him  from  the  class  is  a  mere  incident,— of  no  more 
consequence  in  determining  the  question  than  if  his  disqualifi- 
cation had  been  caused  by  some  of  the  other  statutory  requi- 
sites. The  sole  inquiry  is  whether  at  the  time  of  the  purchase 
and  the  execution  and  delivery  of  the  deed  he  belonged  to  the 
class  authorized  to  purchase,  and  whether  the  state  land  board 
was  induced  to  make  the  conveyance  to  him  by  a  misrepre- 
sentation of  existing  facts.  If,  as  is  admitted,  he  was  not  a 
qualified  purchaser  at  the  time,  he  clearly  obtained  the  title 
to  state  lands  upon  a  false  affidavit  and  in  violation  of  law; 
and,  in  our  opinion,  no  subsequent  act  of  his  can  cure  the  de- 
fect therein.  His  affidavit  accomplished  the  purpose  intended, 
and  was  the  means  by  which  the  state  was  induced  to  part 
with  its  title,  and  a  fraud  was  thereby  committed,  whether 
he  was  wilfully  guilty  or  not :    Wilson  v.  State,  47  Ark.  199, 


Feb.  1902.]  Oregon  v.  Carlson.  569 

(1  S.  W.  71).  It  may  seem  inconsistent  for  the  state  to  prose- 
cute this  action,  when  defendant  at  its  commencement  was  a 
qualified  purchaser  of  tide  lands.  We  have  nothing  to  do, 
however,  with  the  reason  which  prompted  the  action,  but  must 
assume  that  it  was  brought  and  is  being  prosecuted  in  good 
faith,  and  for  the  purpose  of  preserving  and  enforcing  the 
rights  of  the  state  and  its  citizens.  We  are  of  the  opinion, 
therefore,  that  the  subsequent  naturalization  of  the  defendant 
did  not  validate  his  title,  or  cure  the  false  suggestion  upon 
which  the  deed  was  obtained. 

3.  It  is  next  contended  that  defendant's  title  was  confirmed 
by  the  act  of  February  17,  1899  (Laws,  1899,  p.  57),  which 
provides  "that  the  titles  to  all  tide  lands  within  this  state, 
and  all  tide  flats  not  adjacent  to  the  shore  in  the  waters  of  the 
state,  which  have  been  heretofore  sold  to  purchasers  by  the 
State  of  Oregon— where  the  purchaser  has,  in  good  faith, 
actually  paid  to  the  state  the  purchase  price,  and  the  same  has 
been  received  by  the  state,  and  the  purchaser  has  not  pur- 
chased from  the  state  to  exceed  320  acres  of  that  character  or 
class  of  land— are  hereby  confirmed  to  such  and  all  such  pur- 
chasers and  grantees  of  the  state,  without  reference  to  the 
amount  of  any  other  character  of  lands  purchased  by  such 
purchaser  theretofore  from  the  state.' '  This  act  was  passed 
immediately  after  the  decision  in  Warren  v.  De  Force,  34  Or. 
168  (55  Pac.  532),  holding  that,  under  the  act  of  1878  (Laws, 
1878,  p.  41),  three  hundred  and  twenty  acres  was  the  maximum 
acreage  of  state  land  that  could  be  sold  to  any  one  person. 
The  proper  construction  of  the  statute  had  theretofore  been  a 
subject  of  controversy,  and  purchases  of  tide  land  had  been 
made  upon  the  theory  that  the  number  of  acres  of  similar  land 
previously  purchased  alone  determined  the  right  of  the  appli- 
cant. It  was  thought  that  the  decision  referred  to  unsettled 
the  titles  of  parties  so  purchasing,  and  the  act  in  question  was 
evidently  passed  for  the  purpose  of  confirming  them.  If  it 
had  been  the  intention  of  the  legislature  to  confirm  the  title 
to  all  purchasers  of  tide  lands,  whatever  the  defect,  it  would 
have  so  provided  in  plain  and  simple  terms,  and  not  have  been 
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particular  to  confine  the  act  to  purchasers  who  have  "not  pur- 
chased from  the  state  to  exceed  three  hundred  and  twenty  acres 
of  that  character  or  class  of  lands,' '  and  to  confirm  the  title 
of  such  purchasers,  "without  reference  to  the  amount  of  any 
other  character  of  lands. ' ' 

4.  It  is  next  urged  that  the  act  of  1899  (Laws,  1899,  p.  156), 
authorizing  the  sale  of  tide  lands  to  citizens  of  the  United 
States,  or  to  those  who  have  declared  their  intention  to  become 
such,  rendered  immaterial  the  false  representations  defendant 
made  at  the  time  he  obtained  title  to  the  land  in  controversy. 
But  this  later  act  does  not  refer  to,  or  in  any  way  confirm, 
titles  previously  granted.  It  simply  announces  the  future 
policy  of  the  state  as  to  the  qualifications  of  purchasers  of 
state  lands,  and  cannot  be  construed  to  confirm  titles  pre- 
viously conveyed  to  persons  who  under  the  then  existing  law 
were  disqualified  from  purchasing,  or  to  render  immaterial 
false  representations  made  by  them. 

5.  And  finally  it  is  insisted  that  the  provision  of  the  act 
under  which  defendant's  purchase  was  made,  limiting  the 
right  to  purchase  to  citizens  of  the  United  States,  is  in  con- 
flict with  the  Constitution  of  Oregon,  Art.  I,  §  31,  providing 
that  "white  foreigners  who  are  or  may  hereafter  become  resi- 
dents of  this  state  shall  enjoy  the  same  rights  in  respect  to  the 
possession,  enjoyment,  and  descent  of  property  as  native-born 
citizens. ' '  This  question  was  suggested  in  Sperwer  v.  Carlson, 
36  Or.  364  (59  Pac.  708),  and,  though  not  directly  discussed 
there,  the  effect  of  the  opinion  is  to  uphold  the  constitutionality 
of  the  law.  We  do  not  understand  that  by  the  section  of  the 
constitution  quoted  the  state  is  denied  the  right  to  sell  and 
dispose  of  its  lands  to  such  persons  as  it  may  deem  proper. 
The  right  to  acquire  state  lands  is  not  a  constitutional  one, 
nor  does  the  constitution  guaranty  it  to  any  person.  The  state 
is  the  absolute  owner  of  the  land,  and,  as  proprietor,  has  the 
right  to  determine  for  itself  the  qualifications  of  purchasers 
thereof.  The  case  of  State  v.  Preble,  18  Nev.  251  (2  Pac.  754) , 
relied  upon  by  the  defendant,  was  brought  under  a  statute  (2 
Comp.  Laws,  Nev.  §  3818)  authorizing  the  sale  of  state  lands 
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to  any  person  upon  certain  terms  and  conditions ;  the  sole  con- 
troversy being  whether  a  subject  of  the  Chinese  Empire,  who 
was  a  bona  fide  resident  of  the  State  of  Nevada,  and  had  com- 
plied with  its  laws  in  reference  to  the  sale  and  disposition  of 
its  lands,  could  be  denied  by  the  administrative  officers  the 
right  to  purchase  state  lands.  No  question  was  raised  or  de- 
cided as  to  whether  the  state  could  confer  the  right  to  pur- 
chase upon  a  particular  class  of  persons,  or  upon  those  pos- 
sessing some  special  qualification  or  status.  The  case  is  not, 
therefore,  an  authority  in  point,  and  suggests  no  reason  why 
we  should  depart  from  the  conclusions  reached  in  Spencer  v. 
Carlson,  36  Or.  364  (59  Pac.  708).  The  judgment  appealed 
from  is  therefore  affirmed.  Affirmed. 


Argued  6  February ;  decided  8  March,  1902 ;  rehearing  denied. 

SKINNER'S  Wllili.  /  43  m 

[62  Pac.  523,  67  Pac.  051.]  IjT 


'lira  of  Appealing — Excepting  to  Sureties. 

1.  Section  541  of  Hill's  Ann.  Laws*,  requiring  the  transcript  on  appeal  to 
be  filed  within  thirty  days  from  the  expiration  of  the  time  allowed  to  object 
to  the  sureties  on  the  undertaking,  Is  compiled  with  by  filing  the  transcript 
within  the  required  time  from  the  Justification  of  the  sureties  after  being  ex- 
cepted by  some  of  the  respondents.  An  objection  by  one  respondent  serves  to 
extend  the  time  of  the  appellant  as  to  all  the  respondents. 

IDENTIFICATION    OF    EVIDENCE CERTIFICATE    REQUIRED. 

2.  Where  an  appeal  from  the  county  court  to  the  circuit  court  Is  tried  In 
the  latter  court  on  testimony  given  in  the  former,  the  evidence  is  sufficiently 
identified  on  appeal  to  the  supreme  court  by  the  certificate  of  the  county 
judge,  and  does  not  need  the  additional  certificate  of  the  circuit  judge. 

SUBSTITUTION  OF  PERSONAL  REPRESENTATIVE — NOTICE. 

3.  Unless  specially  required  by  a  statute  or  a  rule  of  court  notice  need  not 
be  given  of  a  motion  to  substitute  a  personal  representative  for  a  deceased 
party  to  a  pending  cause.     See  sections  38  and  524  of  Hill's  Ann.  Laws. 

Right  to  Abandon  Appeal  and  Perfect  a  New  One. 

4.  Where  exceptions  are  taken  to  the  sureties  on  an  appeal  bond,  the  ap- 
pellant is  not  required  to  produce  the  sureties  for  justification,  but  may 
abandon  the  appeal  and  take  a  new  one :  Van  Auken  v.  Dammeier,  27  Or.  150, 
followed. 


♦Note. — The  citation  here  given  Is  to  the  statute  as  amended  by  Laws, 
1800,  pp.  227,  220. — Reporter. 
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Appeal — Filing  Bond  After  Exfiration  of  Time. 

5.  Under  Hill's  Ann.  Laws,  |  537.  subd.  4,  authorizing  the  court  to  permit 
an  appellant  to  perform  any  omitted  act  necessary  to  perfect  an  appeal  where 
the  notice  has  been  given  in  good  faith,  the  circuit  court  may  allow  a  new  un- 
dertaking where  the  sureties  have  not  been  able  to  justify  on  the  original,  and 
the  time  for  filing  the  bond  has  expired. 

Kcles — Amending  Abstract  by  Assigning  Erbobs. 

6.  Where  an  appellant,  through  mistake  or  Inadvertence,  has  failed  to  print 
an  assignment  of  errors  in  his  abstract,  as  required  by  Rule  0  of  the  court 
(35  Or.  587,  598),  he  may  supply  the  omission  if  a  proper  showing  is  made: 
Heischner  v.  Bank  of  McMinnvillc,  36  Or.  553,  applied. 

Appeal — Practice  as  to  Filing  New  Undertaking. 

7.  Where  confusion  and  irregularity  concerning  the  undertaking  on  appeal 
have  been  caused  by  the  death  of  appellant  and  objections  to  the  sureties  on 
the  appeal  bond,  the  preferable  practice  is  for  the  substituted  appellant  to 
tender  a  new  undertaking,  and  it  will  be  accepted  in  place  of  the  first  one. 

WILL TESTAMENTARY    CAPACITY. 

8.  A  testator,  when  executing  his  will,  was  impaired  in  health  and  con- 
fined to  his  room,  but  able  to  dress  himself  and  go  to  his  meals.  On  the 
death  of  the  chief  beneficiary  under  a  former  will,  he  discussed  with  his 
neighbors  and  his  lawyer  the  advisability  of  making  another,  and  sent  for 
the  latter  to  draw  a  new  will.  The  testator  had  made  memoranda  of  sev- 
eral gifts,  and  discussed  with  the  lawyer  in  detail  the  proposed  gifts,  giving 
intelligent  reasons  for  the  provisions  he  desired.  The  lawyer  was  of  the 
opinion  that  he  possessed  testamentary  capacity.  He  intelligently  transacted 
other  business  at  the  time  of  making  the  will.  His  neighbors,  intimate  ac- 
quaintances, testified  that  the  testator  was  peculiar,  but  transacted  his  own 
business  and  exhibited  a  singular  shrewdness  which  was  characteristic  of 
him.  Contestant's  witnesses  believed  him  incompetent  to  dispose  of  his  prop- 
erty, but  related  particular  transactions  which  gave  indications  of  his  good 
sense.  On  two  or  three  occasions  the  testator  had  aimlessly  wandered  about 
in  a  dazed  condition,  but  these  were  of  short  duration  and  apparently  caused 
by  temporary  physical  ailments.  A  codicil  to  the  will  was  executed  under 
similar  circumstances,  except  that  he  had  grown  physically  weaker.  Held,  on 
n  contest  of  the  will  and  codicil,  that  the  evidence  did  not  show  testamentary 
incapacity :  Chrisman  v.  Chriaman,  16  Or.  127,  cited. 

Insane  delusion  Explained. 

9.  Where  a  testator,  believing  and  acting  upon  neighborhood  gossip. 
thought  that  his  daughter-in-law  would  take  measures  to  possess  herself  of 
his  property,  he  was  not  possessed  of  an  Insane  delusion  which  would  inval- 
idate his  will,  since  the  idea  had  its  basis  in  an  external  fact,  viz.,  the  state- 
ments made  by  others,  although  they  were  untrue:  Potter  v.  Jone*,  20  Or. 
239,  249,  cited. 

necessity  of  Publishing  the  Paper  as  a  Will. 

10.  Under  Hill's  Ann.  Laws,  {  3069,  prescribing  that  a  will  or  codicil  shall 
be  in  writing,  signed  by  the  testator  and  attested  by  two  competent  witnesses 
subscribing  their  names  in  the  presence  of  the  testator,  a  will  executed  In 
proper  form  Is  valid  without  any  publication  or  any  statement  by  the  testator 
that  it  is  his  will  or  codicil ;  It  being  only  necessary  to  observe  the  formalities 
required  by  the  statute:  Luper  v.  Wert 8,  19  Or.  122,  cited. 
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Evidence  op  Execution  of  Will.* 

11.  The  evidence  of  the  execution  of  a  will  and  codicil  showed  the  signa- 
ture of  the  testator  and  the  subscribing  witnesses.  One  of  the  witnesses  tes- 
tified that  they  attested  the  will  and  codicil  in  the  presence  of  the  testator, 
the  other  witness  did  not  remember  that  the  testator  had  signed  the  will, 
or  that  he  saw  the  witness  attest  it,  or  that  he  requested  the  witness  to  sign. 
The  latter  witness,  at  the  first  probate  of  the  will,  signed  the  usual  affidavit 
required  for  making  proof  to  common  form,  deposing  that  she  saw  the  tes- 
tator subscribe  the  will  and  codicil  and  that  she  signed  as  a  witness  at  his 
request  and  in  his  presence.  The  will  and  codicil  contained  the  usual  attesta- 
tion clause.  Held,  that  there  was  sufficient  proof  of  the  execution ;  if  the 
fact  of  execution  is  not  clearly  proven,  it  is  so  nearly  so  that  the  balance 
of  necessary  evidence  is  supplied  by  the  presumption  that  the  legal  formal- 
ities were  complied  with. 

Will — Manner  op  Requesting  Witness  to  Sign. 

12.  Where  an  attorney  drawing  a  will  called  a-  person  to  witness  its  exe- 
cution, who  signed  as  a  witness,  the  assumption  is  warranted  that  this  was 
done  at  testator's  instance ;  the  attesting  clause  reciting  that  the  witness 
signed  at  the  request  of  the  testator,  and  there  being  no  direct  denial  that 
such  was  the  case :  Ames'  Will,  40  Or.  495,  cited. 

From  Polk :    Reuben  P.  Boise,  Judge. 

• 

This  is  a  proceeding  originating  in  the  county  court  to  re- 
voke the  probate  of  the  will  of  R.  L.  Skinner,  deceased,  re- 
sulting in  a  decree  as  prayed  for.  On  appeal  to  the  circuit 
court  the  probate  was  sustained,  and  now  the  objector  appeals 
to  this  court.  A  motion  to  dismiss  the  appeal  was  overruled, 
Mr.  Chief  Justice  Bean  delivering  the  opinion,  and  the  case 
heard  in  its  order.  The  opinion  on  the  merits  was  delivered 
by  Mr.  Justice  Wolverton. 

Motion  Overruled  ;  Affirmed. 


•Note. — As  to  What  Actions  Will  Amount  to  a  Witnessing  of  a  Will  in  the 
l*resence  of  a  Testator,  see  8  L.  R.  A.,  p.  826 ;  Town  of  Paw  tucket  v.  Ballou, 
2  Am.  St.  Rep.  868 ;  Witt  v.  Gardiner,  49  Am.  St.  Rep.  150,  note ;  MendcU  v. 
Dunbar,  61  Am.  St.  Rep.  283,  note ;  Et  parte  Leonard,  22  L.  R.  A.  302 ;  Burney 
v.  Allen,  74  Am.  St.  Rep.  643,  note;  Hopkins  v.  Wheeler,  79  Am.  St.  Rep.  819 ; 
Re  Cunningham's  Will,  81  Am.  St.  Rep.  256,  51  L.  R.  A.  642. 

Effect  of  Having  the  Will  Signed  for  the  Testator  by  Another  Person : 
Diehl  v.  Rodger  s,  47  Am.  St.  Rep.  908,  915  ;  Note  in  22  L.  R.  A.  at  p.  299 ; 
tiw  parte  Leonard,  22  L.  R.  A.  302 ;  Walton  v.  Kendrick,  25  L.  R.  A.  701.  See, 
also.  Re  Crawford,  32  L.  R.  A.  77. 

As  to  the  Effect  of  Having  the  Witnesses  Sign  Before  the  Testator  Has 
Signed :  Marshall  v.  Mason,  79  Am.  St.  Rep.  305 ;  Lacey  v.  Dobbs,  55  L.  R. 
>.  580 ;  Brooks  v.  Woodson,  14  L.  R.  A.  160,  and  note ;  Kaufman  v.  Caughman, 
61  Am.  St.  Rep.  808 ;  Gibson  v.  kelson,  72  Am.  St.  Rep.  254. — Rbpobtbb. 
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Decided  20  October,  1900. 

On  Motion  to  Dismiss  Appeal. 
Messrs.  George  G.  Bingham  and  A.O.Condit,  for  the  motion. 
Mr.  Webster  Holmes,  contra. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

1.  Where  there  are  several  respondents,  and  some  of  them 
except  to  the  sufficiency  of  the  sureties  on  the  undertaking 
for  an  appeal,  the  appeal  is  not  to  be  deemed  abandoned  as  to 
the  other  respondents,  although  the  transcript  is  not  filed 
within  thirty  days  from  the  expiration  of  the  time  allowed 
them  to  except  to  the  sureties.  It  will  be  a  sufficient  compli- 
ance with  the  statute  if  it  is  filed  within  thirty  days  from  the 
justification  of  the  sureties  on  the  exceptions  filed  by  their  co- 
respondents. 

2.  Where  a  cause  originates  in  the  county  court,  and,  on 
appeal  to  the  circuit  court  is  tried  on  the  testimony  given  in 
the  county  court,  it  is  not  necessary,  on  appeal  to  this  court, 
that  the  evidence  be  identified  by  the  certificate  of  the  circuit 
judge.  It  is  enough  if  it  is  identified  by  the  certificate  of  the 
county  judge. 

3.  It  is  no  valid  objection  to  an  order  granting  an  applica- 
tion of  an  executor  or  administrator  to  be  substituted  in  place 
of  a  deceased  party  that  it  was  made  on  the  day  notice  thereof 
was  served  upon  the  attorneys  for  the  opposite  party,  as 
notice  in  such  case  is  believed  to  be  unnecessary,  unless  re- 
quired by  the  court:    Hill's  Ann.  Laws,  §§  38,  524. 

4.  Where  sureties  on  an  appeal  bond  are  excepted  to,  the 
appellant  is  not  bound  to  produce  them  for  justification,  but 
may  abandon  the  attempted  appeal,  and  take  a  new  one :  Hoi- 
laday  v.  Elliott,  7  Or.  483 ;  Van  Auken  v.  Dammeier,  27  Or.  150 
(40  Pac.  89). 

5.  Where  the  sureties  on  an  undertaking  for  an  appeal, 
when  excepted  to,  attempt  to  justify,  but  fail,  the  circuit  court 
may,  under  section  537  of  the  statute,  allow  a  new  undertaking 
to  be  filed. 
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6.  Where  an  appellant  omits  to  assign  errors  in  his  abstract, 
through  mistake  or  inadvertence,  he  will  be  permitted  to 
amend  upon  a  proper  showing :  Fleischner  v.  Bank  of  McMin- 
vMe,  36  Or.  553  (60  Pac.  603). 

7.  Where,  after  exceptions  to  the  sufficiency  of  sureties  on 
an  undertaking  for  an  appeal,  the  appellant  dies  pending  their 
justification,  and  subsequently,  and  after  the  substitution  of 
his  executor  or  administrator,  the  sureties  are  produced  and 
justify,  after  notice  to  the  respondent,  this  court,  on  a  motion 
to  dismiss  the  appeal,  will  not  assume  to  determine  the  regu- 
larity of  the  proceedings,  but  will  allow  the  appellant  to  file 
a  new  undertaking  here,  when  he  indicates  a  willingness  to 
do  so.  The  motion  to  dismiss  the  appeal  is  denied,  and  appel- 
lant is  allowed  ten  days  in  which  to  prepare  and  file  assign- 
ments of  error  and  a  new  undertaking. 

Motion  Overruled. 

Decided  22  April,  1002. 

On  the  Merits. 

For  appellant  there  was  a  brief  over  the  names  of  Webster 
and  Frank  Holmes,  with  an  oral  argument  by  Mr.  William 
H.  Holmes. 

For  respondents  there  was  a  brief  over  the  names  of  Sher- 
man, Condit  &  Park  and  Oeo.  G.  Bingham,  with  an  oral  argu- 
ment by  Mr.  Bingham  and  Mr.  A.  O.  Condit. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

What  purports  to  be  the  last  will  and  testament  of  R.  L. 
Skinner,  deceased,  and  his  codicil  thereto,  were  admitted  to 
probate  in  common  form,  March  10,  1899,  by  the  county  court 
of  Polk  County,  Oregon.  Subsequently,  Hiram  Alonzo  Skin- 
ner, a  son  of  the  deceased,  petitioned  the  county  court  to  re- 
voke the  probate  of  both  instruments  and  to  set  them  aside. 
It  may  be  here  stated  that  Hiram  Alonzo  Skinner  has  since 
died,  and  his  widow,  Rebecca  A.  Skinner,  has  been  appointed 
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his  executrix  and  substituted  in  this  proceeding.  The  grounds 
now  urged  upon  which  the  relief  is  based  are  want  of  testa- 
mentary capacity  and  insufficient  attestation.  Some  ques- 
tions of  practice  arising  upon  the  pleadings  and  the  manner 
in  which  the  appeal  was  taken  from  the  county  court  were 
presented;  but,  in  view  of  the  conclusion  we  have  come  to 
upon  the  merits,  it  is  not  essential  that  we  take  further  note 
of  them,  deeming  it  more  satisfactory  that  the  merits  be 
reached,  and  made  the  basis  of  a  final  disposition,  than  that 
the  case  should  be  made  to  turn  upon  some  question  merely 
preliminary  and  not  decisive  of  the  ultimate  controversy.  Of 
course,  if  it  is  absolutely  essential  that  preliminary  questions 
be  disposed  of  before  the  merits  can  be  considered  in  logical 
order,  it  would  be  our  duty  to  treat  of  them ;  but  otherwise  they 
are  not  matters  necessary  to  a  determination  of  the  contro- 
versy. 

We  will  first  examine  as  to  the  testamentary  capacity  of  the 
decedent  at  the  time  the  will  was  made.  The  contention  has 
a  two-fold  aspect,  in  that  it  is  insisted  (1)  that  the  decedent's 
mind  had  become  so  weakened  and  impaired  by  old  age,  phys- 
ical infirmities,  and  other  misfortunes  that  he  was  incapaci- 
tated from  making  a  testamentary  disposition  of  his  effects; 
and  (2)  it  is  maintained  that  his  mind  was  affected  by  an  in- 
sane delusion,  whereby  he  was  influenced  and  superinduced 
to  bestow  his  property  upon  others  than  his  son,  and  hence 
that  the  will  was  not  the  conscious  act  of  the  testator.  The 
contention  is  the  same  as  to  the  codicil. 

8.  At  the  time  of  the  execution  of  the  will  the  testator  was 
making  his  home  with  Caleb  Hughes,  in  West  Salem.  His 
health  being  impaired,  he  was  confined  almost  exclusively  to 
his  room,  but  able,  however,  to  dress  himself  and  go  to  his 
meals.  He  had  previously  spoken  to  Mr.  Bingham,  his  at- 
torney, and  discussed  somewhat  in  detail  the  matter  of  a  re- 
disposition  of  his  property  by  will.  We  say  redisposition,  be- 
cause he  had  some  years  prior  made  his  will,  as  we  may  infer 
from  the  testimony,  disposing  of  the  bulk  of  his  estate  to  the 
son  of  the  petitioner,  Hiram  Alonzo  Skinner,  who  died  several 
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years  previous  to  the  execution  of  the  present  will.  Upon  the 
death  of  the  beneficiary  of  his  first  will,  the  testator  at  once 
began  to  discuss  with  his  neighbors  and  his  attorney  the  ad- 
visability of  making  another.  On  the  immediate  occasion  he 
sent  for  Mr.  Bingham  to  draw  the  writing,  who,  responding  to 
his  request,  found  the  testator  in  his  room  dressed;  and,  in 
anticipation  of  its  final  preparation,  he  had  written  out  with 
his  own  hand  upon  slips  of  note  paper  memoranda  of  the 
several  bequests  and  devises  he  desired  to  make.  These  were 
put  in  proper  form  by  Mr.  Bingham ;  and  while  so  engaged  the 
old  gentleman  discussed  with  him  the  details,  and  gave  intelli- 
gent and  satisfactory  reasons  for  the  particular  disposition  he 
was  making  of  his  effects  as  he  went  along.  He  knew  the  ob- 
jects of  his  bounty  and  the  relationship  he  bore  to  them ;  com- 
prehended the  property  he  had  at  his  disposal,  and  directed 
the  manner  of  its  disposition  and  distribution  in  detail ;  and, 
in  the  opinion  of  the  witness,  was  possessed  of  testamentary  ca- 
pacity. This  was  manifest,  not  only  from  the  definite  formu- 
lation of  the  different  bequests,  but  from  his  general  demeanor, 
the  aptness  and  acuteness  of  his  mental  faculties,  and  from 
the  circumstance  of  his  transacting  some  business  with  an- 
other person  touching  the  sale  of  wood  to  him  while  the  will 
was  being  drawn.  Many  other  witnesses  were  called,  being 
neighbors  and  persons  of  intimate  acquaintance ;  and  the  gen- 
eral concensus  of  their  testimony  is  that  while  the  old  man 
was  peculiar  in  some  respects,  yet  that  up  to  very  shortly  prior 
to  his  death  he  transacted  his  own  business,  and  continued 
to  exhibit  that  peculiar  shrewdness  which  was  characteristic 
of  him  throughout  his  life.  A  number  of  the  contestant's  wit- 
nesses signified  quite  clearly  that  in  their  opinion  he  was  not 
competent  to  transact  business  or  to  dispose  of  his  property  by 
will;  but,  in  almost  every  instance  where  their  attention  was 
called  to  particular  transactions,  their  narratives  indicate 
the  rational  demeanor  of  the  testator.  It  was  also  shown  that 
on  two  or  three  occasions  he  wandered  about  aimlessly,  ap- 
parently in  a  dazed  condition  of  mind;  but  these  were  of  short 

40  Or.— 87. 
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duration,  and  probably  caused  by  some  temporary  physical 
ailment,  which  passed  away  as  he  recovered  therefrom.  The 
codicil  was  executed  under  like  circumstances  and  conditions, 
and,  while  the  decedent  had  grown  perceptibly  weaker,  his 
mental  vigor  was  retained,  so  that  he  was  able  to  direct  and 
clearly  discuss  the  several  changes  he  was  desirous  of  making 
in  his  will,  for  all  of  which  he  gave  intelligent  reasons,  as 
he  passed  from  one  to  the  other  when  the  writing  was  being 
prepared.  Without  further  discussion  in  detail  of  the  evi- 
dence, it  being  quite  voluminous,  suffice  it  to  say  that  from  a 
careful  reading  and  consideration  in  all  of  its  details  we  are 
satisfied  that  the  testator  was  fully  capacitated  to  dispose  of 
his  property  by  will,  and  to  execute  the  codicil  which  followed, 
within  the  decisions  of  this  court :  Hubbard  v.  Hubbard,  7  Or. 
42;  Clark's  Heirs  v.  Ellis,  9  Or.  128;  Chrisman  v.  Chrisman, 
16  Or.  127  (18  Pac.  6,  6  Am.  Prob.  Rep.  156). 

9.  The  alleged  delusion  which,  it  is  insisted,  induced  the  par- 
ticular and  peculiar  disposition  complained  of,  is  that  his  son's 
wife  had  designs  upon  his  property,  and  proposed  possessing 
herself  of  it,  and  that,  if  he  should  devise  the  same  to  his 
son  Hiram  Alonzo,  she  would  in  some  manner  acquire  it,  and 
that  it  would  be  thus  diverted  from  his  family.  If  this  was 
a  delusion,  he  had  been  possessed  of  it  for  a  long  time,  because 
his  former  will  gave  the  bulk  of  his  property  to  trustees  for 
the  benefit  of  his  grandson,  thus  depriving  the  son  and  his  wife 
of  ultimate  ownership ;  and  his  present  will  is  cast  upon  the 
same  idea.  He  has  also,  so  far  as  disclosed  by  the  testimony, 
been  consistent  in  his  desire  to  so  dispose  of  his  property  that 
in  the  main  it  would  not  finally  come  into  the  hands  of  his  son's 
wife.  The  son  was  remembered  in  the  will  by  a  life  estate  in 
a  portion  of  the  realty,  and  was  to  receive  the  rents  and  profits, 
after  the  payments  of  certain  expenses,  arising  out  of  the  re- 
mainder, and  the  daughter-in-law  was  remembered  by  a  share 
in  the  final  distribution,  so  it  is  apparent  that  the  testator 
was  not  biased  by  any  feelings  of  animosity  toward  them.  He 
believed,  no  doubt,  that  his  son  could  not  long  survive  him, 
even  thinking  that  he  (the  testator)  might  survive  him;  and 
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in  this  he  was  justified,  as  subsequent  events  have  demon- 
strated, for  the  wife  is  now  prosecuting  this  proceeding,  she 
being  substituted  for  her  deceased  husband.  Some  of  the 
witnesses  indicate  that  the  decedent  was  imbued  with  the  idea 
that  the  daughter-in-law  would  resort  to  extreme  measures 
in  order  to  possess  herself  of  the  property,  if  it  should  be 
divided  or  bequeathed  to  his  son.  If  this  be  so,  it  was  not 
shown  that  it  was  a  delusion.  It  may,  for  aught  that  appears, 
have  had  its  foundation  in  fact.  We  do  not  mean  to  say  that 
the  daughter-in-law  was  possessed  of  any  such  purpose,  be- 
cause there  is  not  a  scintilla  of  evidence  in  the  record  to  bear 
out  the  statement.  On  the  contrary,  the  proven  admissions  of 
the  decedent  shows  her  treatment  of  him  to  have  always  been 
kind,  indulgent  and  considerate.  But  what  we  mean  is  that 
his  information  may  have  been  such  as  to  superinduce  the  be- 
lief, and  thus  the  state  of  his  mind  may  have  been  the  result 
thereof,  and  not  of  sheer  delusion.  Some  of  the  witnesses  re- 
late that,  when  he  was  asked  to  give  reasons  for  thinking  that 
his  daughter-in-law  intended  to  possess  herself  of  the  property, 
he  answered  that  the  neighbors  told  him  so.  Further  than  this 
the  matter  was  not  pursued.  NowT,  if  he  believed  his  neighbors, 
and  acted  upon  neighborhood  gossip,  he  was  not  possessed  of  a 
delusion ;  but  the  idea  with  which  he  was  imbued  had  its  basis 
in  fact,  and  hence  the  will  could  not  have  been  superinduced 
by  an  insane  delusion:  Potter  v.  Jones,  20  Or.  239  (25  Pac. 
769,  12  L.  R.  A.  161).  It  is  not  altogether  unnatural  or  un- 
reasonable that  he  should  desire  to  keep  the  property,  or  the 
bulk  of  it,  in  his  family,  rather  than  to  have  it  pass  beyond  the 
line  of  consanguinity ;  and,  while  the  will  and  codicil  contain 
some  seemingly  peculiar  provisions,  they  may  be  said  to  be 
peculiar  to  the  testator,  as  known  by  his  neighbors  in  his  nor- 
mal condition.  It  was  suggested  that  the  testator's  mind  was 
affected  with  other  delusions ;  but  if  they  existed  at  all,  which 
is  doubtful,  they  were  such  as  in  no  way  affected  the  disposi- 
tion of  his  property. 

10.  The  validity  of  both  the  will  and  codicil  is  also  chal- 
lenged upon  the.  ground  that  they  were  not  executed  in  the 
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manner  and  with  the  formalities  required  by  law.  The  ob- 
jections urged  with  the  greater  emphasis  are  that  the  witness 
Hughes  did  not  see  the  testator  sign,  nor  hear  him  acknowledge 
his  signature  to  the  writing,  nor  did  he  publish  and  declare  the 
same  and  the  codicil  thereto  to  be  his  last  will  and  testament  in 
her  presence;  and  it  is  further  contended  that  the  testator  did 
not  request  Mrs.  Hughes  in  either  instance  to  attest  the  writ- 
ing as  a  witness.  For  convenience  and  perspicuity  we  will 
dispose  of  the  matter  of  publication  first,  and  then  discuss  the 
other  questions  somewhat  in  the  same  connection.  The  statute 
has  prescribed  the  formalities  with  which  a  will  shall  be  exe- 
cuted. It  shall  be  in  writing,  signed  by  the  testator,  or  some 
person  under  his  direction,  in  his  presence,  and  shall  be  at- 
tested by  two  or  more  competent  witnesses,  subscribing  their 
names  to  the  will  in  the  presence  of  the  testator:  Hill's  Ann. 
Laws,  §  3069.  A  codicil  is  required  to  be  executed  in  the  same 
manner  and  with  like  formalities.  In  the  earlier  history  of 
the  law,  due  publication  was  an  essential  prerequisite  to  a 
valid  execution.  This  consisted  in  making  known  in  the  pres- 
ence of  the  witnesses  that  the  instrument  being  executed  was 
the  last  will  and  testament  of  the  testator.  In  some  of  the 
states  the  formality  is  preserved  by  statute,  while  in  many 
others,  as  in  our  own,  no  allusion  is  made  to  it.  Under  this  con- 
dition of  the  law,  by  the  very  great  weight  of  authority,  it  is 
only  necessary  to  observe  the  formalities  so  far  as  pointed  out 
by  the  legislature,  and  publication  in  any  manner  is  not  a  pre- 
requisite to  the  validity  of  a  will.  The  instrument  may  be 
well  executed  without  a  word  being  uttered  or  intimation  made 
by  the  testator,  or  any  person  for  him,  to  the  attesting  witnesses 
or  in  their  presence,  that  the  writing  being  signed  or  executed 
is  a  will ;  neither  need  they  know  anything  of  its  nature  or  im- 
port :  Luper  v.  Werts,  19  Or.  122, 135  (7  Am.  Prob.  Rep.  243, 
23  Pac.  850).  And,  in  further  substantiation  of  the  rule,  see 
Schouler,  Wills  (2  ed.),  §  326;  Page,  Wills,  §  227;  Canada's 
Appeal,  47  Conn.  450;  Allen  v.  Griffin,  69  Wis.  529  (35  N.  W. 
21). 

11.  There  is  signed  at  the  foot  of  both  the  will  and  codicil 
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the  name  "R.  L.  Skinner,"  attended  by  a  private  seal.  Both 
have  appended  an  attestation  clause,  reciting,  in  effect,  that 
the  paper  was  signed,  published,  and  declared  by  the  testator 
to  be  his  act  in  the  presence  of  the  witnesses,  who,  in  his  pres- 
ence and  at  his  request,  and  in  the  presence  of  each  other,  sub- 
scribed their  names  as  witnesses.  Subscribed  thereto  are  the 
names  "Mary  Hughes' '  and  "George  G.  Bingham"  in  the 
order  named.  Mr.  Bingham  testifies  that  he  wrote  the  will 
at  the  request  of  Mr.  Skinner  on  the  day  it  bears  date,  De- 
cember 12, 1898 ;  that  the  name  subscribed  thereto  is  the  signa- 
ture of  R.  L.  Skinner,  written  by  the  testator  himself;  that 
the  name  "R.  L.  Skinner,"  appearing  subscribed  to  the  other 
writing  (the  codicil),  is  his  signature,  also  written  by  him- 
self; that  of  the  signatures  "Mary  Hughes"  and  "George  G. 
Bingham,"  to  both  the  will  and  codicil,  "Mary  Hughes"  was 
written  by  her  in  the  presence  of  the  witness  testifying  and  in 
the  presence  of  Mr.  Skinner ;  that  the  testator  was  occupying 
the  front  room  of  Mr.  Hughes'  house;  that  there  was  a  little 
stand  in  the  room,  which  the  witness  cleared  off  and  used  for 
writing  the  will ;  that  Mrs.  Hughes  was  called  into  the  room, 
witness  thinks,  by  himself;  that  Mr.  Skinner  told  him  that  he 
wanted  a  witness  to  his  will,  and  the  paper  was  laid  on  the 
stand;  that  Mr.  Skinner  signed  it,  witness  thinks,  while  Mrs. 
Hughes  wras  standing  by,  witness  being  present  at  the  time; 
then  Mrs.  Hughes  sat  down  and  signed  it,  and  sat  by  the  table 
while  witness  signed  it;  that  the  codicil  was  written  in  the 
same  room,  at  the  same  stand,  and  signed  in  the  same  manner ; 
and  that  before  Mrs.  Hughes  signed,  in  either  instance,  the 
attestation  clause  was  read  over  to  her.  A  little  later  the  wit- 
ness repeats  that  the  will  was  signed  by  Mr.  Skinner,  and  then 
by  Mrs.  Hughes  and  himself,  they  standing  within  a  foot  of 
the  testator ;  that,  after  the  codicil  was  written,  witness  read  it 
over  to  him,  then  Mrs.  Hughes  came  in  from  the  kitchen,  and 
it  was  signed  by  Mr.  Skinner,  then  by  Mrs.  Hughes,  and  then 
bv  the  witness. 

Mrs.  Hughes  testified,  in  effect,  that  she  was  in  the  kitchen  (a 
room  adjoining  Ihe  one  occupied  by  the  testator)  when  the  will 
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was  being  prepared  by  Mr.  Bingham ;  that  Bingham  read  part 
of  the  will  over  to  the  testator,  but  she  did  not  hear  distinctly 
enough  to  know  what  it  was ;  that  Bingham  called  her  into  the 
room,  and  that  Mr.  Skinner  was  sitting  in  a  chair  near  the 
stand ;  that  she  did  not  see  him  sign  his  name,  and  could  not 
swear  whether  he  did  or  not ;  that  she  signed,  and  then  Bing- 
ham signed;  that  testator  was  still  sitting  in  his  chair;  that 
Bingham  told  her  that  the  paper  was  Skinner's  will,  and  she 
was  to  witness  it;  that,  when  the  codicil  was  signed,  the  tes- 
tator was  sitting  up  in  bed  and  signed  it  right  at  the  foot  of 
the  bed;  that  witness  was  standing  in  the  room  at  the  time, 
and  saw  him  sign  that  part  of  it ;  that  Bingham  told  her  in  the 
presence  of  Skinner  that  the  paper  was  a  codicil ;  that  the  at- 
testation clause  of  both  the  will  and  codicil  was  read  over  to 
her  before  she  signed.  On  cross-examination  she  stated  that 
she  did  not  know  whether  Mr.  Skinner  signed  the  will  or  not ; 
that  she  could  not  remember  whether  he  spoke  at  all,  or  did 
anything  to  indicate  his  approval,  or  that  Mr.  Bingham  said 
anything  while  the  matter  was  being  arranged ;  that  at  the  time 
she  signed  she  did  not  see  the  name  of  R.  L.  Skinner  at  the 
bottom  of  the  will,  but  that  she  thought  she  saw  him  sign  the 
codicil  before  she  signed;  that  Skinner  at  no  time  requested 
her  to  sign  either  the  will  or  codicil  as  a  witness;  that  she 
could  not  say  whether  Skinner  signed  the  will  or  not,— could 
not  remember ;  thought  she  distinctly  saw  him  sign  the  codicil, 
but  did  not  see  his  signature  after  he  wrote  it;  and  that  the 
testator  did  not  request  her  to  sign,  but  that  Mr.  Bingham 
did.  When  the  will  was  first  offered  for  probate,  Mrs.  Hughes 
signed  the  usual  affidavit  required  for  making  proof  in  com- 
mon form,  whereby  she  deposed  that  she  saw  the  testator  sub- 
scribe both  the  will  and  codicil  and  that  she  signed  as  a  wit- 
ness at  his  request  and  in  his  presence. 

From  this  evidence  we  are  to  determine  the  fact  of  attesta- 
tion. Counsel  frankly  say  that  Mr.  Bingham's  evidence,  if 
standing  alone,  is  prima  facie  sufficient  to  establish  a  due  exe- 
cution; but  they  insist,  inasmuch  as  the  proponent  elected  to 
call  Mrs.  Hughes,  and  through  her  the  fact  was  elicited  that 
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she  was  unable  to  testify  that  the  testator  placed  his  name  upon 
the  identical  paper  to  which  her  name  was  attached,  her  in- 
competency as  an  attesting  witness  was  clearly  shown.  We 
speak  now  of  the  will  only.  It  is  a  significant  fact  that  Mrs. 
Hughes  fails  to  say  that  the  testator  did  not  sign  the  will  prior 
to  her  signing  as  a  witness.  She  simply  says  that  she  does  not 
remember  that  such  was  the  case ;  thus  leaving  the  implication 
or  inference  that  the  signing  may  have  been  done  in  her  pres- 
ence, but,  if  it  was,  she  has  forgotten  it.  The  attestation  clause 
refutes  the  idea  that  the  testator  did  not  sign  in  her  presence 
and  prior  to  her  signing,  and  her  affidavit  in  proof  of  the  will 
bears  quite  as  strongly  in  the  same  direction.  Mr.  Bingham's 
testimony  is  far  more  satisfactory.  He  is  an  attorney  of 
learning  and  skill,  and  was  employed  to  put  the  will  in  form, 
and  in  that  connection  attended  to  its  execution.  His  positive 
declarations  show  that  all  the  formalities  were  observed  requi- 
site to  a  due  attestation,  so  that  there  is  a  clear  preponderance 
of  the  weight  of  testimony  in  support  thereof.  Does  the  cir- 
cumstance that  Mrs.  Hughes  herself  was  unable  to  recall  the 
necessary  accompanying  details  vitiate  it?  The  answer  must 
be  in  the  negative.  The  attestation,  it  is  true,  is  not  a  matter 
of  mere  formality  in  affixing  one's  name  to  the  will  as  a  wit- 
ness. There  must  be  an  active  mentality  connected  with  it. 
The  witness  must  take  cognizance  of  the  signature  of  the  per- 
son executing,  either  by  seeing  him  write  or  by  his  acknowl- 
edgment of  it  in  some  manner,  either  expressly  or  impliedly, 
so  that  he  can  be  able  to  say  surely  and  unequivocally  that  the 
signature  to  the  instrument  is  that  of  the  person  executing, 
previously  appended.  But  the  attestation  of  the  will  does  not 
depend  upon  the  memory  of  the  attesting  witness.  The  act 
is  one,  when  once  performed,  which  stands  as  an  accomplished 
fact,  and  any  subsequent  failure  of  the  memory  of  the  wit- 
ness, or  willful  purpose  in  suppressing  what  is  known  to  have 
transpired,  does  not  change  or  obliterate  it.  It  may  per- 
chance stand  unsubstantiated  after  applying  the  test  of  legal 
proof;  but,  if  it  once  existed,  it  stands  for  all  time  as  any  other 
fact. 
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Further  than  this,  the  law  comes  to  the  aid  of  substantiation, 
in  many  cases  where  the  memory  of  the  witnesses  is  defective 
in  being  unable  to  recall  all  the  attending  circumstances,  by  in- 
voking the  presumption  of  a  due  observance  of  the  formalities 
required  by  law.  Thus,  m  Allen  v.  Griffin,  69  Wis.  529  (35  N.  W. 
21),  it  was  held  that,  in  the  absence  of  clear  proof  that  the  wit- 
nesses signed  before  the  testator  affixed  his  signature,  it  should 
be  presumed  that  the  testator  signed  first.  And,  again,  it  is  said 
that  "on  the  death  of  the  witnesses,  or  on  the  failure  of  their 
memory,  the  proof  of  the  fact  of  execution  begets  the  pre- 
sumption that  all  the  details  of  statutory  requirements  \frere 
complied  with,  *  *  *  unless  the  contrary  be  proven":  Beach, 
Wills,  §  39.  See,  also,  1  Greenleaf,  Ev.  (15  ed.)  38a;  1  Jones, 
Ev.  §  44.  Accordingly,  in  the  case  of  In  re  Tyler's  Estate,  121 
Cal.  405  (53  Pac.  928),  where  the  signature  of  the  testatrix 
and  that  of  a  deceased  witness  were  proven,  and  the  remain- 
ing witness,  being  called,  identified  his  own  signature,  but 
could  not  remember  whether  the  testatrix  actually  signed 
or  verbally  acknowledged  her  signature  in  his  presence,  or 
whether  she  declared  the  document  to  be  her  will  or  requested 
him  to  sign  as  an  attesting  witness,  it  was  held  that  the  proof 
was  sufficient  to  authorize  probate.  So,  in  McKee  v.  White, 
50  Pa.  354,  where  one  of  the  witnesses,  as  in  this  case,  recol- 
lected all  about  the  execution,  and  testified  that  he  wrote  the 
will,  subscribed  it  as  a  witness  at  the  request  of  the  testator, 
and  thought  the  other  witness,  whom  he  called  in  for  the  pur- 
pose, subscribed  it  at  the  same  time,  but  the  second  witness 
could  not  remember  that  he  saw  the  testator  sign,  or  who  called 
him  to  be  a  witness,  and  that  he  did  not  hear  anything  said 
about  the  will,  it  was  held  sufficient  to  establish  due  execution. 
And,  in  the  case  of  Eugg  v.  Eugg,  83  N.  Y.  592,  one  of  the 
witnesses,  after  stating  that  the  testator  signed  after  he  did, 
subsequently  expressed  a  doubt  upon  the  subject  and  admitted 
that  he  might  have  been  mistaken.  The  other  testified  that  he 
did  not  remember  that  the  testator  signed  last,  and  in  further 
course  of  his  examination  stated  that  he  (the  witness)  was  the 
last  to  sign.    To  supply  this  equivocation  or  lapse  of  memory, 
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the  executor,  who  was  apparently  not  an  attesting  witness,  tes- 
tified distinctly  to  all  that  took  place,  the  order  in  which  the 
several  acts  were  done,  and  that  the  testator  subscribed  before 
the  attesting  witnesses.  Upon  this  showing  it  was  held  that 
the  preponderance  of  the  proof  was  in  favor  of  a  proper  exe- 
cution of  the  will,  and  that  the  surrogate  could  not  come  to 
any  other  conclusion ;  the  court,  speaking  through  Mr.  Justice 
Miller,  saying:  "Where  there  is  a  failure  of  recollection  by 
the  subscribing  witnesses,  the  probate  of  the  will  cannot  be 
defeated  if  the  attestation  clause  and  the  surrounding  circum- 
stances satisfactorily  establish  its  execution,"— citing  In  re 
Kellum,  52  N.  Y.  517.  These  cases,  of  singular  analogy  to  the 
one  at  bar,  are  sufficient  to  illustrate  the  principle  upon  which 
the  fact  of  attestation  and  the  due  execution  of  a  will  may  be 
established ;  and  where,  by  reason  of  a  failing  memory,  a  wit- 
ness is  unable  to  recall  the  fact  as  to  whether  he  or  she  saw 
the  testator  sign,  or  whether  the  testator  signed  first  or  last, 
or  whether  the  witness  was  requested  by  the  testator  to  attest 
the  writing,  the  hiatus  is  supplied,  in  the  absence  of  positive 
testimony  to  the  contrary,  by  a  presumption  that  the  require- 
ments of  the  law  have  been  observed,  which  completes  the 
proof  and  renders  it  sufficient  upon  which  to  direct  a  probate. 
And  this  is  especially  so  where  accompanied  by  an  attestation 
clause  reciting  an  observance  of  the  necessary  statutory  for- 
malities: Allaric  v.  Allarie,  37  N.  J.  Law,  312;  McCurdy  v. 
Weall,  42  N.  J.  Eq.  333  (7  Atl.  566). 

12.  As  it  pertains  to  the  request  by  the  testator  to  sign  as 
an  attesting  witness,  there  need  be  but  little  further  said. 
Mrs.  Hughes  frankly  admits  that  Mr.  Bingham  called  her  to 
witness  the  will.  Mr.  Bingham  was  acting  for  the  testator, 
and  this  was  a  sufficient  request  for  the  purpose :  Ames9  Will, 
40  Or.  495  (67  Pac.  737).  The  request  is  but  a  step  in  bring- 
ing about  the  attestation,  and,  where  the  witness  has  signed 
as  such,  but  slight  evidence  is  required  to  warrant  the  as- 
sumption that  it  was  done  at  the  testator's  instance;  and  an 
attestation  clause  attached,  reciting  the  fact,  is  amply  suffi- 
cient to  establish  it  in  the  absence  of  a  direct  assertion  that 
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such  was  not  the  case :  In  re  Nelson's  WUl,  141  N.  Y.  152  (36 
N.  E.  3).  From  these  considerations  we  conclude  that  the  will 
was  properly  attested,  and  should  be  admitted  to  probate. 

The  evidence  as  to  the  attestation  and  the  execution  of  the 
codicil  is  manifestly  stronger  than  that  relating  to  the  will, 
and  it  results,  without  further  comment,  that  its  probate 
should  also  follow.  The  decree  of  the  court  below  will  there- 
fore be  affirmed.  Affirmed. 


Argued  27  January ;  decided  10  February,  1902. 
_6^  MACE  v.  MACE. 

46    I18-  [67  Pac.  660,  68  Pac  737.] 

Waters — Banks  of  Streams — Cutting  Natural  Depressions. 

i.  Where  there  1b  a  natural  depression  in  a  river  bank,  with  a  well-defined 
channel  leading  therefrom  through  which  the  water  is  accustomed  to  flow  dur- 
ing the  irrigating  season,  thereby  rendering  the  plaintiff's  lands  highly  pro- 
ductive, the  waters  flowing  through  such  channel  partake  of  the  nature  of  a 
natural  stream  to  such  extent  that  defendant  cannot,  by  damming  up  such 
outlet,  divert  such  water  to  plaintiffs  injury :  Co*  v.  Bernard,  39  Or.  53, 
cited. 

Waters — Control  of  Artificial  Works. 

2.  When  plaintiff's  rights  as  to  a  stream  are  only  those  of  a  riparian  pro- 
prietor, and  are  not  based  on  contract  or  usage,  the  court  cannot  decree  the 
maintenance  and  regulation  of  artificial  works  constructed  by  defendant,  but 
only  the  restoration  and  maintenance  of  the  natural  condition. 

Idem — Appeal — Modifying  Decree. 

3.  Where,  in  an  action  to  restrain  the  obstruction  by  artificial  works  of  the 
flow  of  water  through  a  natural  depression  in  the  bank  of  a  stream,  It  is 
claimed  that  such  works  could  be  maintained  with  great  benefit  to  defendant, 
and  without  injury  to  plaintiff,  during  a  portion  of  the  season,  but  the  evi- 
dence and  findings  do  not  show  during  what  times  this  might  be  done,  the 
appellate  court  should  not  modify  an  injunction  decree  so  as  to  permit  such 
works  to  be  maintained  at  any  time,  but  will  leave  such  matter  for  the  trial 
court. 

From  Harney :    Morton  D.  Clifford,  Judge. 

Suit  by  Homer  B.  Mace  against  F.  L.  Mace  for  an  injunc- 
tion. The  facts  appear  in  the  opinion.  There  was  a  decree  for 
plaintiff,  and  defendant  appeals.  Modified. 

For  appellant  there  was  a  brief  over  the  name  of  Parrish  & 
Iicmbold,  with  an  oral  argument  by  Mr.  Chas.  W.  Parrish. 
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For  respondent  there. was  a  brief  and  an  oral  argument  by 
Mr.  Lionel  R.  Webster. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

The  object  of  this  suit  is  to  restrain  the  defendant  from  in- 
terfering with  the  flow  of  water  from  Silvies  River  onto  plain- 
tiff's land  through  an  alleged  natural  channel.  Some  four  or 
five  miles  below  wher6  the  river  debouches  into  Harney  Valley 
it  divides  into  two  branches,  called  respectively  the  *  *  East ' '  and 
"West"  Fork.  From  this  point  down  to  Malheur  Lake  the 
Bast  Fork  has  a  fall  of  not  to  exceed  one  and  one  half  feet  to 
the  mile,  and  its  banks  are  somewhat  higher  than  the  land  a 
short  distance  from  the  river.  The  land  lying  between  the 
forks,  known  as  the  "Island,"  is  naturally  irrigated,  during 
the  spring  freshets,  by  the  water  from  the  river  flowing  out 
through  natural  sloughs  or  depressions.  It  is  very  productive 
when  so  irrigated,  but  valueless  without.  The  defendant  owns 
one  hundred  and  sixty  acres  on  the  East  Fork,  a  short  distance 
between  where  it  branches  from  the  main  river;  and  the  plaintiff 
owns  a  like  quantity  of  the  "Island"  land,  south  of  and  adjoin- 
ing that  of  the  defendant,  and  situated  about  a*  quarter  of  a 
mile  from  the  East  Fork.  At  the  upper  end  of  the  defendant's 
land  there  is,  and  has  been  from  time  immemorial,  a  natural 
depression  or  slough,  through  which  the  water  has  been  accus- 
tomed to  flow  during  high  water  onto  plaintiff's  land,  and  from 
thence  gradually  finding  its  way  to  the  river  and  lake  below. 
In  1888  the  defendant,  with  the  permission  and  consent  of  the 
predecessors  in  interest  of  the  plaintiff,  constructed  a  ditch  from 
a  point  on  or  near  the  south  line  of  the  land  now  owned  by 
plaintiff  and  onto  another  tract  belonging  to  him,  for  the  pur- 
pose of  utilizing  the  surplus  water  from  plaintiff's  land  for 
irrigating  purposes,  and  at  the  same  time  put  in  the  bank  of 
the  river  at  the  head  of  the  slough  a  box  or  flume  two  feet  deep 
and  four  feet  wide,  filling  up  the  depression  on  either  side,  and 
by  means  of  adjustable  dams  above  and  below,  constructed  by 
himself  and  one  Levins,  raising  the  water  in  the  stream  so  that 
it  flowed  out  through  the  box  or  flume  in  greater  quantities 
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and  later  in  the  season  than  it  was  accustomed  to  do  when  the 
river  and  bank  were  in  their  natural  condition.  In  1898  he 
replaced  this  box  with  a  larger  one,  four  feet  deep,  four  feet 
wide,  and  sixteen  feet  long,  but  no  water  was  ever  taken 
through  it,  because  in  the  spring  of  1898  he  caused  it  to  be 
closed  up,  and  made  arrangements  to  obtain  water  for  irriga- 
tion on  his  lower  tract  by  means  of  a  ditch  tapping  the  river 
further  down.  This  suit  was  commenced  in  1899  to  prevent 
defendant  from  interfering  with  the  flow  of  water  through  the 
slough  or  depression  referred  to.  The  complaint  alleges,  in 
effect,  the  facts  as  above  stated.  The  answer  denies  its  mate- 
rial allegations,  except  plaintiff's  title,  and  avers  that  what 
plaintiff  asserts  to  be  a  natural  slough  is  nothing  more  than  a 
ditch  made  by  the  defendant  for  the  purpose  of  turning  water 
through  and  over  the  plaintiff's  lands  and  onto  the  lands 
owned  by  him  below.  The  court  found  that  the  slough  or  de- 
pression referred  to  was  and  is  a  natural  water  course,  and 
that  plaintiff  was  entitled  to  have  such  a  quantity  of  water  flow 
through  it  as  would  naturally  flow  through  the  head  gate  put 
in  by  the  defendant  in  1898,  when  raised  four  inches  above 
the  bottom  of  the  flume,  and  entered  a  decree  to  that  effect, 
giving  the  plaintiff  the  right  to  enter  upon  the  lands  of  the  de- 
fendant at  any  and  all  times  to  repair  the  head  gate  and  to 
regulate  the  flow  of  water  through  the  same,  and,  if  necessary, 
to  construct  a  new  line  in  lieu  thereof.  From  this  decree  the 
defendant  appeals. 

There  are  substantially  but  two  questions  presented  by  the 
record:  (1)  Whether  the  depression  or  slough  near  the  upper 
line  of  defendant's  land  is  a  natural  water  course;  and  (2)  if 
so,  to  what  relief  is  the  plaintiff  entitled? 

1.  Upon  the  first  question  there  is  considerable  testimony. 
It  is  substantially  agreed,  however,  by  the  witnesses  on  both 
sides  that  from  time  immemorial  there  has  been  a  natural 
slough  or  depression  at  the  point  referred  to  from  fifteen  to 
twenty  feet  wide,  through  which  the  water  was  accustomed  to 
flow  anually  during  the  high  water  in  the  spring,  until  ob- 
structed by  defendant,  and  by  which  the  plaintiff's  land  was 
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irrigated  and  made  to  produce  large  and  valuable  crops  of 
wild  hay.  Mr.  Philbrick,  an  engineer  of  intelligence  and  ex- 
perience, who  made  a  survey  and  plat  of  the  premises  with  a 
view  to  testifying  in  this  suit,  says  that  there  was  a  depression 
in  the  ground  at  the  point  where  defendant's  head  gate  is  now 
situated,  which  was  apparently  a  natural  water  course;  that 
for  about  seven  hundred  and  fifty  feet  from  that  point  down 
toward  the  lands  of  the  plaintiff  there  is  a  well-defined  crooked 
channel,  about  two  feet  wide  on  the  bottom,  and  ten  feet  across 
at  the  top,  and  one  and  one  half  feet  deep ;  that  water  flowing 
through  such  channel  spreads  out  over  the  lands  of  the  plaintiff 
in  the  form  of  a  lake  or  pond  for  perhaps  one  thousand  feet 
further  down,  when  it  again  flows  through  small  cuts  or 
sloughs  to  a  point  near  the  south  line  of  plaintiff's  claim,  when 
it  is  again  taken  up  by  a  ditch  six  feet  wide  and  from  one  and 
one  half  to  two  feet  deep,  leading  down  onto  the  lands  owned 
by  the  defendant.  It  thus  appears  from  the  testimony  of  this 
witness,  and  he  is  corroborated  by  all  the  other  witnesses,  that 
for  some  distance  from  the  river  there  is  a  natural,  well-defined 
channel  or  ravine,  through  which  the  water  was  accustomed  to 
flow  during  the  irrigating  season ;  and,  while  it  may  not  be  suf- 
ficient to  conform  to  the  technical  definition  of  a  water  course 
as  given  in  some  of  the  books,  yet,  taking  into  consideration 
the  nature  and  character  of  the  river  and  country,  and  the 
manner  of  irrigation,  we  think  that  the  water  flowing  through 
it  must  be  held  to  partake  more  of  the  nature  of  a  natural 
stream  than  of  ordinary  overflow  or  surface  water,  and  is  gov- 
erned by  the  rules  applicable  to  waters  flowing  in  such  streams, 
to  the  extent,  at  least,  that  the  defendant  cannot,  by  damming 
up  the  outlet  and  changing  the  banks  of  the  stream,  interfere 
with  or  divert  the  water  which  would  naturally  flow  through 
such  depression,  to  the  injury  of  the  plaintiff :  West  v.  Taylor, 
16  Or.  165  (13  Pac.  665) ;  Gould,  Waters,  §  264;  Cox  v.  Ber- 
nard, 39  Or.  53  (64  Pac.  860). 

The  next  question  is  as  to  the  decree  that  should  be  en- 
tered under  the  circumstances.  The  defendant,  as  a  riparian 
proprietor,  is  entitled  to  have  the  water  of  the  stream  flow  as 
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it  was  wont  to  do  under  natural  conditions,  and  to  that  end  he 
has  a  right  to  maintain  the  banks  at  their  usual  or  natural 
height :  Cox  v.  Bernard,  39  Or.  53  (64  Pac.  860).  So  that  this 
branch  of  the  case  turns  upon  the  proof  as  to  the  size  and  depth 
of  the  depression  or  slough  at  the  point  where  it  leaves  the 
river,  and,  when  that  is  ascertained,  the  defendant  should  be 
compelled  to  restore  the  bank  to  its  natural  condition.  The 
evidence  regarding  the  depth  of  the  slough  varies  according  to 
the  recollections  of  the  witnesses,  and  tends  to  show  that  it  was 
from  six  inches  to  two  and  one  half  feet  deep.  But  without  in- 
cumbering this  opinion  with  quotations  from  the  testimony, 
which  consist  largely  of  the  recollection  of  witnesses  of  ob- 
servations made  many  years  ago,  it  is  sufficient  to  say  that  we 
are  of  the  opinion  that  the  probable  average  depth  was  about 
two  feet.  This  conclusion  is  reached  largely  from  the  fact  that 
the  head  gate  or  flume  put  in  by  the  defendant  in  1888  was 
evidently  intended  to  be  about  the  same  depth  as  the  natural 
depression  in  the  bank,  and,  aided  by  the  dams  put  in  at  the 
same  time,  to  carry  about  the  same  amount  of  water.  It  was 
so  used  for  ten  years  without  objection  from  any  one.  and 
seems  to  have  been  entirely  satisfactory  to  all  concerned.  The 
amount  of  extra  water  caused  by  the  dams  is  not  shown  by  the 
testimony,  nor  can  it  be  considered  in  determining  the  ques- 
tions involved  in  this  case.  The  dams  are  the  property  of  the 
defendant  and  Levins,  and  their  future  maintenance  depends 
wholly  upon  the  pleasure  of  their  owners.  The  case  in  hand 
must  be  determined  without  reference  to  these  artificial  struct- 
ures, and,  when  so  considered,  we  are  of  the  opinion  that,  if  an 
opening  two  feet  deep  and  fifteen  feet  wide  is  left  in  the  bank 
at  the  place  where  the  head  gate  is  now  situated,  it  will  practi- 
cally restore  the  bank  to  its  natural  condition. 

2.  The  decree  of  the  court  below  would  doubtless  afford  sub- 
stantial justice  between  the  parties  if  it  was  believed  to  be 
within  the  authority  of  the  court  to  make,  but  the  plaintiff  is 
not  entitled  to  the  waters  of  the  stream  by  virtue  of  any  con- 
tract with  the  defendant,  or  by  prior  appropriation.  His 
rights  depend  alone  on  the  fact  that  he  is  a  riparian  proprietor 
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upon  a  natural  water  course,  and  all  that  he  is  entitled  to  is  a 
decree  restoring  such  water  course  and  its  intake  to  their  natu- 
ral condition.  The  court  has  no  authority  in  this  suit  to  make 
a  decree  allowing  or  permitting  him  to  maintain  a  head  gate  or 
flume  in  the  bank  of  the  river  on  the  defendant's  land,  nor  to 
go  upon  such  land  for  the  purpose  of  regulating  the  flow  of 
water.  All  it  can  do  is  to  compel  the  defendant  to  restore  the 
bank  to  its  natural  condition,  and  permit  it  so  to  remain. 

A  contention  is  made  that,  because  the  permanent  part  of 
the  dam  put  in  by  the  defendant  is  about  two  feet  high,  he  is 
entitled  to  raise  the  bank  at  the  head  gate  at  least  eighteen 
inches.  But  the  evidence  shows  that  a  very  slight  raise  in  the 
water  at  the  point  where  the  dam  is  located  will  cause  the 
stream  to  flow  back  and  through  the  West  Fork,  unless  pre- 
vented by  what  is  known  as  the  "Levins  Dam,"  over  which 
neither  party  to  this  suit  has  any  control.  And,  moreover,  as 
already  suggested,  the  dam  is  an  artificial  structure,  put  into 
the  stream  by  the  defendant,  and  its  future  maintenance  de- 
pends entirely  upon  his  will. 

A  decree  will  be  entered  here  in  accordance  with  this  opin- 
ion, and  the  cause  remanded  to  the  court  below,  with  directions 
to  enforce  such  decree ;  plaintiff  to  recover  costs  in  this  court 
and  the  court  below.  Modified. 

Decided  28  April,  1902. 

On  Motion  for  Rehearing  and  for  Modification  of  Decree. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

3.  The  defendant  moves  for  a  modification  of  the  decree 
heretofore  entered,  so  as  to  permit  him  to  raise  the  bank  of  the 
stream  at  the  place  where  the  cut  is  directed  to  be  made  when- 
ever he  raises  the  water  by  artificial  means ;  the  purpose  being 
to  permit  him  to  confine  the  water  within  the  channel  when  it 
is  raised  by  means  of  the  dams  erected  by  himself  and  Levins. 
In  support  of  the  motion,  it  is  said  that  a  great  portion  of  the 
time  during  the  irrigating  season  the  water  will  not  be  high 
enough  to  run  out  through  the  natural  channel ;  that  during 
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such  times  defendant  can  use  it  for  irrigating  his  riparian 
lands  by  raising  it  by  means  of  artificial  dams,  but  in  order  to 
do  so  it  will  be  necessary  to  close  the  cut  referred  to  during  the 
times  he  is  so  using  the  water.  This  point  was  not  developed 
by  the  testimony,  nor  dees  the  record  show,  except  in  a  general 
way,  at  what  time  of  the  year  the  water  will  naturally  flow 
down  to  plaintiff's  land.  The  court  below  found  that  annually, 
from  about  the  first  of  April  to  July  15,  the  water  has  from 
time  immemorial  run  down  through  the  natural  channel  re- 
ferred to,  but  as  to  whether  the  flow  is  continuous  or  not  the 
evidence  and  findings  are  silent.  If  the  defendant's  position 
is  correct,  it  would  perhaps  be  equitable  and  just  to  allow  the 
desired  modification,  if,  under  the  facts,  a  decree  could  be  so 
framed  as  to  protect  the  rights  of  the  plaintiff.  But  to  permit 
defendant  to  determine  for  himself  when  he  may  raise  the  bank 
would,  it  is  believed,  tend  to  further  litigation,  and,  in  practi- 
cal effect,  destroy  the  value  to  the  plaintiff  of  the  decree  here- 
tofore rendered.  If,  when  the  case  goes  back  to  the  court  be- 
low for  enforcement  of  the  decree,  it  is  made  to  appear  to  that 
court  that  a  decree  can  be  framed  fixing  definitely  the  date  or 
dates  when  the  defendant  can  raise  the  bank  without  interfer- 
ing with  the  rights  of  the  plaintiff,  it  is  authorized,  if  it  deem 
it  proper,  to  frame  such  a  decree. 

The  petition  for  rehearing  and  motion  for  modification  of 
the  decree  are  denied  and  overruled,  except  as  above  indicated. 

Rehearing  Denied. 


Argued  4  February ;  decided  24  February,  1902. 

48  tjf  CliOSE  v.  RIDDI/E. 


[67  Pac.  932.] 

Notes — Higheb  Interest  After  Default — Liquidated  Damages. 

1.  A  provision  in  a  promissory  note  that  if  the  note  shall  not  be  paid  at 
maturity  it  shall  thereafter  bear  a  specified  higher  rate  of  interest  than  before 
maturity  (such  higher  agreed  rate  being  less  than  the  highest  legal  rate)  Is 
not  an  agreement  for  a  penalty,  and  not  properly  enforceable  In  equity,  but  it 
Is  rather  an  agreement  for  liquidated  damages,  which  the  parties  are  at 
liberty  to  make  if  they  choose. 
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Mortgage  Fobeclosurks — Disposal  of  Excess  of  Proceeds. 

« 

2.  A  direction  in  a  mortgage  foreclosure  proceeding  that  the  excess  of  the 
proceeds  of  the  sale  of  the  mortgaged  property  over  the  sum  necessary  to  sat- 
isfy the  mortgage  be  deposited  In  court  subject  to  its  final  order  is  not  reversi- 
ble error,  though  Hill's  Ann.  Laws,  $  417,  provides  that  foreclosure  sales  shall 
be  conducted  in  the  same  manner  as  execution  sales ;  and  section  296,  subds. 
3,  5,  direct  that  the  proceeds  of  an  execution  sale  shall  be  paid  to  the  clerk, 
who  shall  pay  the  excess,  over  the  sum  necessary  to  satisfy  the  Judgment,  to 
the  judgment  debtor. 

From  Douglas :    James  W.  Hamilton,  Judge. 

This  is  a  suit  by  Chas.  W.  Close  to  foreclose  a  mortgage. 
The  complaint,  so  far  as  material  to  the  questions  involved,  al- 
leges, in  substance,  that  on  May  1,  1888,  the  defendants  George 
W.  Riddle  and  Helen,  his  wife,  executed  a  bond  to  the  Lombard 
Investment  Company,  a  corporation,  for  the  sum  of  $11,000,  due 
in  five  years,  with  interest  at  the  rate  of  six  per  cent,  per  an- 
num, payable  semiannually,  evidenced  by  ten  coupons  of  $330 
each,  and  stipulating  that  the  debt  should  bear  interest  after 
maturity  at  the  rate  of  eight  per  cent,  per  annum;  that  at  the 
same  time  they  and  Wm.  H.  Riddle,  to  secure  the  payment  of 
said  principal  and  interest,  executed  to  the  said  company  a 
mortgage  upon  certain  real  property  in  Douglas  County,  which 
mortgage,  after  being  duly  recorded,  was  assigned,  with  said 
bond,  to  the  plaintiff,  who  is  the  owner  thereof ;  that  William 
H.  Riddle  died  testate  April  4,  1891,  having  devised  to  George 
W.  Riddle  and  his  wife  all  his  interest  in  said  real  property, 
and,  his  will  having  been  admitted  to  probate,  his  estate  was 
duly  settled ;  that  the  other  defendants  claim  some  interest  in 
the  mortgaged  premises,  but  their  rights,  if  any,  are  subordi- 
nate to  plaintiff's;  that  no  part  of  said  debt  has  been  paid  ex- 
cept the  coupons  and  the  sum  of  $1,500,  on  the  principal  and 
the  interest  thereon  to  June  1, 1897 ;  and  prays  for  the  recovery 
of  the  sum  of  $9,500,  with  interest  from  that  date  at  the  rate 
of  eight  per  cent,  per  annum,  arid  for  a  decree  foreclosing  the 
lien  of  said  mortgage.  The  defendant  Walter  S.  Riddle,  alone 
answering,  admits  the  execution  of  the  bond  and  mortgage, 
but  denies  that  there  is  due  thereon  the  sum  of  $9,500,  with 
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interest  at  the  rate  of  eight  per  cent,  per  annum,  or  any  greater 
sum  than  $7,800.  For  a  separate  defense  he  alleges  that  on 
July  28,  1891,  the  defendants  George  W.  Riddle  and  his  wife 
executed  to  Stilly  Riddle  their  mortgage  upon  said  premises  to 
secure  the  sum  of  $7,500,  and  they  also  conveyed  a  part  of  said 
premises  to  W.  H.  Taylor,  whereupon  Stilly  Riddle  released 
the  lien  of  his  mortgage  upon  the  land  so  conveyed,  and  there- 
after assigned  his  mortgage  to  this  defendant,  who  secured  a 
decree  foreclosing  the  same,  in  pursuance  of  which  the  remain- 
ing premises  were  sold  to  him,  and,  the  sale  having  been  con- 
firmed, a  sheriff's  deed  therefor  was  executed  to  him;  that  the 
title  to  the  premises  so  conveyed  to  Taylor  has  passed  by  mesne 
conveyances  to  the  defendants  Samuel  Parmley  and  Clara  S., 
his  wife ;  that  on  August  19,  1899,  this  defendant  paid  on  ac- 
count of  the  bond  so  assigned  to  plaintiff  the  sum  of  $600; 
and  that  the  stipulation  in  the  bond  and  mortgage  to  pay  eight 
per  cent,  interest  on  the  debt  after  its  maturity  is  void;  and 
prays  that  the  land  so  conveyed  to  Parmley  and  wife  be  first 
sold,  and  the  proceeds  arising  therefrom  applied  upon  plain- 
tiff's demand,  and,  if  sufficient  to  satisfy  the  same,  that  the 
premises  so  owned  by  this  defendant  be  freed  from  the  lien  of 
said  mortgage.  The  reply  having  put  in  issue  the  allegations 
of  new  matter  in  the  answer,  a  trial  was  had,  and  the  court 
found  that,  after  giving  said  defendant  credit  for  the  sum  of 
$600,  there  remained  due  on  the  bond  the  sum  of  $11,270.76, 
and  decreed  a  foreclosure  of  the  mortgage  and  a  sale  of  the 
premises,  the  part  so  conveyed  to  Taylor  to  be  sold  first,  and 
that,  if  any  of  the  proceeds  thereof  remain  after  the  payment 
of  the  sum  so  found  due  plaintiff,  it  be  deposited  in  court  to  be 
paid  out  on  its  further  order,  and  the  defendant  Walter  S. 
Riddle  appeals.  Affirmed. 

For  appellant  there  was  an  oral  argument  by  Mr.  J.  C.  Ful- 
Icrton,  with  a  brief  to  this  effect: 

The  respondent's  mortgage  provides  that  in  case  of  a  default 
of  payment  of  any  sum  convenanted  therein  to  be  paid  for  the 
period  of  thirty  days  after  the  same  becomes  due,  or  in  default 
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of  the  performance  of  any  covenant  therein  contained,  the 
first  party  agrees  to  said  second  party  and  its  assigns  to  pay 
interest  at  the  rate  of  eight  per  cent,  per  annum  computed 
semiannually  on  said  principal  note  from  the  date  thereof  to 
the  time  when  the  money  shall  be  actually  paid.  The  attempted 
enforcement  of  the  covenant  is  a  penalty  which  a  court  of 
equity  will  not  permit:  Mason  v.  Callender,  2  Minn.  350  (72 
Am.  Dec.  102) ;  Kurtz  v.  Bobbins,  12  Wash.  7  (40  Pac.  415,  50 
Am.  St.  Rep.  871,  and  note) ;  Spear  v.  Smith,  1  Denio,  465; 
Hogg  v.  McGinness,  22  Wend.  163;  Neven  v.  Bossman,  18 
Barb.  50 ;  Gregg  v.  Crosby,  18  Johns.  219 ;  Curry  v.  Lance,  7 
Pa.  St.  (Barr.)  400. 

For  respondent  there  was  an  oral  argument  and  a  brief  by 
Mr.  Milton  W.  Smith,  to  this  effect : 

An  increased  rate  of  interest  after  maturity  is  not  a  penalty, 
but  is  always  recoverable  where  it  is  expressly  stipulated  for 
in  the  note :  3  Randolph,  Com.  Paper,  §  1713 ;  2  Daniel,  Neg. 
Inst.  (3  ed.)  §  1458a;  11  Am.  &  Eng.  Ency.  of  Law  (1  ed.), 
pp.  416,  417;  Finger  v.  McCaughey,  114  Cal.  64;  Wortman  v. 
Vorhies,  14  Wash.  152 ;  Kurtz  v.  Bobbins,  12  Wash.  7  (40  Pac. 
415,  50  Am.  St.  Rep.  871) ;  Hallam  v.  Telleren,  55  Neb.  255; 
Sheldon  v.  Pruessner,  52  Kan.  579,  592 ;  Davis  v.  Hendrie,  1 
Mont.  499;  McKay's  Estate  v.  Belknap  Sav.  Bank,  27  Colo.  50 
(59  Pac.  745) ;  Vermont  L.  &  Trust  Co.  v.  Dygert,  89  Fed. 
123 ;  Scottish  Amer.  Mtg.  Co.  v.  Wilson,  24  Fed.  310. 

Mr.  Justice  Moore,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

1.  It  is  contended  by  appellant's  counsel  that  the  stipula- 
tion in  the  bond  and  mortgage  for  the  payment  of  eight  per 
cent,  interest  after  the  maturity  of  the  debt  is  a  penalty  de- 
signed to  secure  the  payment  of  a  lesser  rate  of  interest,  and, 
this  being  so,  it  should  not  be  enforced  in  equity,  and  that  the 
court  erred  in  decreeing  the  recovery  of  more  than  six  per 
cent.,  and  cites  in  support  of  the  principle  insisted  upon  the 
case  of  Mason  v.  Callender,  2  Minn.  350  (72  Am.  Dec.  102),  in 
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which  it  was  held  by  the  Supreme  Court  of  Minnesota  that  an 
agreement  to  pay  a  greater  sum  on  default  in  the  payment  of 
a  lesser  was  a  penalty,  and  not  liquidated  damages,  and  could 
not  be  recovered,  and  that  this  rule  applies  to  a  stipulation  in 
a  note  providing  for  an  increased  rate  of  interest  after  ma- 
turity upon  both  principal  and  interest.  While  the  decisions 
upon  this  subject  are  not  uniform,  we  think  the  great  prepon- 
derance of  authority  supports  the  rule  that,  where  a  higher 
rate  of  interest  is  expressly  reserved  to  be  paid  after  maturity, 
the  rate  so  stipulated  is  recoverable  if  not  usurious:  2  Ed- 
wards, Bills  &  N.  §  1005;  3  Randolph,  Com.  Paper  (2  ed.), 
§  1713.  The  editors  of  the  American  and  English  Encyclo- 
pedia of  Law  [vol.  XVI  (2  ed.),  p.  1049],  in  discussing  this 
question,  say:  "By  the  weight  of  authority  a  stipulation  for 
a  higher  rate  of  interest  after  maturity  is  valid  and  enforcea- 
ble, provided  the  increased  rate  which  it  is  sought  to  recover 
does  not  exceed  the  highest  rate  allowed  by  law ;  and,  in  the  ab- 
sence of  a  statute  limiting  the  rate  which  may  be  contracted 
for,  or  where  the  rate  provided  for  after  maturity  is  not  un- 
lawful, a  stipulation  for  a  higher  rate  after  maturity  will  gen- 
erally be  considered  as  a  liquidation  of  the  damages,  rather 
than  as  a  penalty  for  a  breach. ' '  The  statute  of  this  state  per- 
mits the  recovery  of  ten  per  cent,  interest  per  annum  by  ex- 
press agreement  of  the  parties  (Hill's  Ann.  Laws,  §  3587) ;  so 
that  the  stipulation  in  the  bond  and  mortgage  to  pay  eight  per 
cent,  interest  per  annum  after  maturity  is  not  usurious.  In- 
terest is  compensation  for  the  use  or  forbearance  of  money,  or 
for  withholding  from  or  depriving  a  party  of  money :  16  Am. 
&  Eng.  Ency.  Law  (2  ed.),  990. 

Interest  proper  would  seem  to  be  the  compensation  agreed 
to  be  paid  by  the  borrower  to  the  lender  for  the  use  of  money 
to  be  paid  at  a  future  day,  while  the  compensation  awarded  by 
law  for  the  forbearance  or  withholding  money  is  denominated 
"  damages/  *  the  measure  of  which  is  established  at  a  given 
rate.  The  statute  prescribing  the  rate  of  compensation  by  way 
of  damages  is  as  follows :  ' '  The  rate  of  interest  in  this  state 
shall  be  six  per  centum  per  annum,  and  no  more,  on  all  moneys 
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after  the  same  become  due ;  on  judgments  and  decrees  for  the 
payment  of  money;  on  money  received  to  the  use  of  another 
and  retained  beyond  a  reasonable  time  without  the  owner's 
consent,  express  or  implied,  or  on  money  due  upon  the  settle- 
ment of  matured  accounts  from  the  day  the  balance  is  ascer- 
tained": Hill's  Ann.  Laws,  §  3587,  as  amended  October  14, 
1898  (Laws,  1898,  p.  15).  It  will  be  observed  that  the  statute 
employs  the  word  "interest"  instead  of  " damages,' '  but  the 
term  so  selected  cannot  change  the  character  of  the  compen- 
sation awarded;  for  after  the  breach  of  a  contract  interest  is 
never  recoverable  except  as  damages :  Seton  v.  Uoyt,  34  Or. 
266  (55  Pac.  967,  43  L.  R.  A.  634,  75  Am.  St.  Rep.  641) ;  Ma- 
son v.  Callender,  2  Minn.  350  (72  Am.  Dec.  102) ;  Jourolmon 
v.  Swing,  80  Fed.  604  (26  C.  C.  A.  23) ;  Brainard  v.  Jones,  18 
N.  Y.  35.  In  the  case  at  bar,  the  makers  of  the  bond  having 
neglected  to  pay  the  sum  due  thereon  at  maturity,  damages 
necessarily  resulted,  which  should  be  measured,  in  the  absence 
of  any  stipulation  to  the  contrary,  by  the  rate  specified  in  the 
bond  as  compensation  for  the  use  of  the  money  prior  to  the 
breach  of  the  contract:  Hill's  Ann.  Laws,  §  3591.  Such  dam- 
ages, however,  are  properly  anticipated  and  adjusted  by  the 
parties,  and,  if  the  rate  thus  agreed  to  be  paid  for  the  use  of 
money  after  maturity  does  not  exceed  the  highest  rate  pre- 
scribed by  law,  the  agreement,  by  the  great  weight  of  author- 
ity, is  for  liquidated  damages,  and  not  in  the  nature  of  a  pen- 
alty, and,  the  parties  having  agreed  upon  the  payment  of  a 
rate  recoverable  by  express  contract,  no  error  was  committed 
in  assessing  the  damages  so  agreed  upon. 

2.  It  is  maintained  that  the  appellant  was  entitled  to  the  re- 
mainder of  the  proceeds  arising  from  a  sale  of  the  mortgaged 
premises  after  satisfying  the  sum  found  to  be  due  the  plaintiff, 
and  hence  an  error  was  committed  in  decreeing  that  such  re- 
mainder should  be  deposited  in  court  subject  to  its  further 
order.  It  will  be  remembered  that  Samuel  Parmley  and  wife 
owned  a  part  of  said  land  in  fee,  subject  to  plaintiff's  mort- 
gage, which  was  decreed  to  be  sold  first.  If  the  sum  realized 
from  such  sale  was  more  than  sufficient  to  satisfy  plaintiff's 
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decree,  no  necessity  would  exist  for  a  resort  to  the  appellant's 
land,  and  the  remainder  of  the  proceeds,  if  any,  would  belong 
to  Parmley  and  his  wife ;  but,  if  insufficient  for  that  purpose, 
and  the  sale  of  appellant's  land  became  necessary,  any  sum 
that  remained  after  paying  plaintiff  the  amount  of  his  decree 
would  belong  to  the  appellant.  A  sale  of  real  property  under 
a  decree  of  foreclosure  is  conducted  in  the  same  manner  as  a 
sale  thereof  under  an  execution  in  an  action:  Hill's  Ann. 
Laws,  §  417.  Upon  a  return  of  the  execution  the  sheriff  shall 
pay  the  proceeds  of  the  sale  to  the  clerk,  who  shall  then  apply 
the  same,  or  so  much  thereof  as  may  be  necessary,  to  the  satis- 
faction of  the  judgment ;  and,  if  any  of  the  proceeds  then  re- 
main, the  clerk  shall  pay  the  same  to  the  judgment  debtor  or 
his  representative :  Hill 's  Ann.  Laws,  §  296,  subds.  3,  5.  It  is 
quite  probable  that,  if  the  decree  had  been  silent  in  respect  to 
the  payment  of  such  remainder  after  the  satisfaction  of  plain- 
tiff's demand,  the  clerk  would  have  been  authorized  to  pay  the 
same  to  the  party  entitled  thereto.  It  would  undoubtedly  have 
been  better  practice  if  the  decree  had  designated  the  party  to 
whom  it  should  be  paid ;  but,  as  the  undertaking  on  appeal  did 
not  stay  the  enforcement  of  the  decree,  it  is  possible  that  a  sale 
of  the  premises  may  have  been  made,  and,  if  so,,  and  any  re- 
mainder exists,  the  necessity  of  securing  the  court's  order 
therefor,  as  prescribed  in  the  decree,  if  erroneous,  is  not,  in  our 
judgment,  so  prejudicial  as  to  require  a  modification  thereof. 
There  are  other  errors  alleged,  but  we  do  not  consider  them 
of  sufficient  importance  to  require  consideration,  and  hence  the 
decree  is  affirmed.  Affirmed. 
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Argued  10  February;  decided  24  February,  1902. 
AliTBEE  v.  GREGSON. 

[67  Pac.  921.] 

What  Constitutes  an  "Open  Mutual  Account" — Costs. 

A  mutual  account  Is  one  involving  reciprocal  demands — and  an  open  account 
is  one  not  stated  or  agreed  upon ;  from  which  it  is  apparent  that  an  account 
on  which  payments  have  been  made,  but  against  which  there  are  no  counter 
demands,  is  an  open  but  not  a  mutual  account,  and  a  judgment  for  less  than 
¥50  on  such  a  claim  does  not  carry  costs,  under  Sections  549  and  551  of  Hill's 
Ann.  Laws. 

From  Lincoln :    George  H.  Burnett,  Judge. 

Action  by  J.  C.  Altree  against  Moses  Gregson,  resulting  in 
a  judgment  for  plaintiff  for  $40.79  and  costs,  from  which  de- 
fendant appeals.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Messrs,  C.  E.  Hawkins  and  H.  C.  Watson. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Messrs.  B.  F.  Swope  and  B.  F.  Jones. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  an  action  to  recover  money.  The  complaint  contains 
four  separate  causes  of  action :  First,  it  is  alleged  that  in  pur- 
suance of  a  written  contract  the  plaintiff  cut  and  delivered  to 
the  defendant  203,466  feet  of  saw  logs,  of  the  stipulated  value 
of  $2.50  per  thousand,  amounting  in  the  aggregate  to  $508.66, 
no  part  of  which  has  been  paid,  except  the  sum  of  $441.55, 
leaving  a  balance  unpaid  of  $67.11 ;  the  second  and  third  causes 
of  action  are  for  labor  alleged  to  have  been  performed  by  the 
plaintiff  and  one  Oliver  Altree  for  the  defendant  in  July,  1900, 
of  the  reasonable  value,  in  the  aggregate,  of  $24;  and  the 
fourth  is  for  money  alleged  to  have  been  paid  out  and  services 
rendered  by  the  plaintiff  for  the  defendant  in  scaling  the  logs 
referred  to  in  the  first  cause  of  action.  The  answer  denies  all 
the  material  allegations  of  the  complaint,  and  for  a  further 
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and  separate  defense  alleges  that  between  the day  of 

August,  and  the day  of  September,  1900,  the  plaintiff 

cut  and  delivered  to  the  defendant,  as  provided  in  the  contract 
set  up  in  the  complaint,  176,647  feet  of  saw  logs,  and  no  more, 
of  the  aggregate  value  of  $441.60,  and  that  before  the  logs 
were  scaled  the  defendant  advanced  and  paid  to  the  plaintiff 
thereon  $459.21,— being  $17.76  in  excess  of  the  amount  due  the 
plaintiff  on  said  contract,— for  which  sum  the  defendant  asks 
judgment.  A  reply  having  been  filed,  the  cause  was  tried  upon 
the  issues  thus  joined,  and  the  jury  returned  a  verdict  in  favor 
of  the  plaintiff  for  $40.79.  Thereafter,  on  motion  of  the  plain- 
tiff, judgment  was  rendered  in  his  favor  for  the  amount  of  the 
verdict  and  the  costs  and  disbursements  of  the  action.  From 
this  judgment  the  defendant  appeals  on  the  ground  that  he, 
and  not  the  plaintiff,  was  entitled  to  judgment  for  costs. 

The  question  raised  on  this  appeal  does  not  seem  to  have  been 
presented  to  the  trial  court,  but  nevertheless  the  defendant  is 
entitled  to  appeal  if  the  judgment  is  erroneous,  and  that  de- 
pends upon  who  is  entitled  to  costs  and  disbursements  under 
the  statute.  Section  549  of  Hill's  Ann.  Laws  provides  that 
costs  are  allowed  of  course  to  the  plaintiff  on  a  judgment  in  his 
favor  "  (1)  in  an  action  for  the  recovery  of  the  possession  of 
real  property;  (2)  in  an  action  for  fines  and  forfeitures; 
(3)  in  an  action  involving  an  open  mutual 'account,  where  it 
appears  to  the  satisfaction  of  the  court  that  the  sum  total  of 
such  accounts  of  both  parties  exceeds  $150;  (4)  in  an  action 
for  the  recovery  of  personal  property;  (5)  in  an  action  not 
hereinbefore  specified  for  the  recovery  of  money  or  damages, 
when  the  plaintiff  shall  recover  $50  or  more,,;  and  under  sec- 
tion 551  costs  are  allowed  of  course  to  the  defendant  in  the 
actions  mentioned  in  section  549,  unless  the  plaintiff  is  entitled 
to  costs  therein.  As  the  verdict  and  judgment  in  favor  of  the 
plaintiff  were  less  than  $50,  it  is  clear  that  he  is  not  entitled  to 
costs  unless  the  action  involved  an  open,  mutual  account.  An 
open  account  is  one  not  stated  or  agreed  upon ;  and  mutual  ac- 
counts are  such  as  consist  of  a  reciprocity  of  dealing  between 
the  parties,  each  having  a  claim  against  the  other  for  property 
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sold,  services  rendered,  money  advanced,  etc.  A  mere  payment 
by  one  party  to  a  contract  is  not  sufficient  to  constitute  such  an 
account:  1  Cycl.  Law  &  Proc.  363;  Lockwood  v.  Hansen,  16 
Or.  102  (17  Pac.  575) ;  Purvis  v.  Kroner,  18  Or.  414  (23  Pac. 
260).  Now,  there  were  no  reciprocal  dealings  between  the 
parties  to  the  action,  and  hence  no  mutual  charges.  Under  a 
contract  with  the  defendant,  the  plaintiff  cut  and  delivered  to 
him  a  certain  quantity  of  saw  logs,  upon  which  defendant  had 
made  payments  amounting  in  the  aggregate  to  a  certain  sum ; 
but,  under  all  the  authorities,  that  did  not  make  the  transaction 
an  open,  mutual  account,  within  the  meaning  of  the  statute. 
The  defendant,  and  not  the  plaintiff,  was  therefore  entitled  to 
costs.  The  judgment  appealed  from  will  be  reversed  as  to  the 
award  of  costs,  and  the  cause  remanded,  with  directions  to 
enter  a  judgment  in  accordance  with  this  opinion 

Reversed. 


Decided  3  March;  rehearing  denied  21  April,  1902. 
HIRSCH  v.  SALEM  MILLS  COMPANY. 

[67  Pac.  949,  68  Pac.  733.] 

Parol  Evidence  to  Explain  Whiting. 

1.  Where  there  is  an  issue  in  the  pleadings  as  to  whether  a  certain  receipt 
contains  the  terms  of  an  agreement  between  the  parties,  but  the  question, 
like  other  disputes  over  facts,  must  be  left  to  a  Jury. 

Interpretation  of  Receipts. 

2.  A  receipt  that  expresses  the  terms  of  a  contract  cannot  be  varied  by 
parol,  of  course,  but  if  it  does  not  express  the  agreement  of  the  parties,  the 
real  facts  may  be  shown ;  and  If  the  terms  are  vague  or  ambiguous,  the  sur- 
rounding circumstances  may  be  reviewed  to  make  clear  the  situation  of  the 
parties. 

From  Multnomah:    Alfred  P.  Sears,  Jr.,  Judge. 
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Action  by  Sol.  Hirsch  and  others  against  the  Salem  Flouring 
Mills  Company.  Judgment  for  defendant,  and  plaintiffs  ap- 
peal. Reversed. 
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For  appellants  there  was  a  brief  over  the  name  of  Dolph, 
Mallory,  Simon  &  Gearin,  with  an  oral  argument  by  Mr.  John 
M.  Gearin. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  Sanderson  Reed. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  an  action  to  recover  the  value  of  certain  wheat  alleged 
to  have  been  sold  and  delivered  by  plaintiffs  to  the  defendant. 
The  complaint  contains  two  causes  of  action,  but  for  the  pur- 
pose of  this  appeal  it  will  be  necessary  to  allude  to  one  only,  as 
they  are  practically  the  same,  except  in  the  matter  of  dates 
and  amounts.  After  alleging  the  corporate  capacity  of  the  de- 
fendant, and  that  it  is  engaged  in  the  business  of  buying  wheat, 
grinding  the  same  into  flour,  and  doing  a  general  milling  busi- 
ness, the  complaint  avers,  in  substance,  that  on  the  eleventh 
day  of  September,  1897,  the  plaintiffs  delivered  to  it  two  hun- 
dred and  twenty-nine  and  sixteen-sixtieths  bushels  of  mer- 
chantable wheat,  under  an  agreement  by  which  the  defendant 
was  permitted  to  mix  the  same  with  its  consumable  stock,  grind 
it  into  flour,  and  sell  the  product  on  its  own  account,  and  pay 
the  plaintiffs,  upon  demand  and  payment  of  two  and  one  half 
cents  a  bushel,  the  market  price  of  such  wheat,  or  deliver  on 
board  the  cars  at  Salem  a  like  quantity  of  equal  grade;  that 
upon  receipt  thereof  the  defendant  immediately  converted  it 
into  flour,  and  sold  the  same  in  the  usual  course  of  business, 
and  appropriated  the  proceeds  to  its  own  use;  that  on  the 
seventeenth  day  of  October,  1899,  the  plaintiffs  duly  tendered 
to  defendant  two  and  one  half  cents  a  bushel  on  the  wheat  so 
delivered,  and  demanded  that  it  pay  the  market  price  thereof, 
or  deliver  to  them  the  same  quantity  of  good  merchantable 
wheat,  but  it  refused  to  do  either ;  that  at  the  date  of  such  de- 
mand the  price  of  wheat  was  fifty-five  cents  a  bushel,  and  the 
defendant  thereby  became  indebted  to  the  plaintiffs  in  the  sum 
of  $126.03,  no  part  of  which  has  been  paid. 

The  answer  denies  all  the  material  allegations  of  the  com- 
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plaint,  except  the  copartnership  of  the  plaintiffs,  the  corporate 
capacity  of  the  defendant,  and  that  the  plaintiff  duly  de- 
manded of  it  two  hundred  and  twenty-nine  and  sixteen-six- 
tieths  bushels  of  good  merchantable  wheat.  For  a  further 
and  separate  defense,  it  is  averred  that  for  more  than  twenty- 
five  years  past  the  defendant  has  been  and  now  is  doing  busi- 
ness as  a  warehousekeeper  at  Salem,  Oregon,  receiving  grain 
in  store  for  hire,  and  that  on  or  about  the  eleventh  day  of  Sep- 
tember, 1897,  it  entered  into  an  agreement  with  plaintiffs  by 
which  it  received  two  hundred  and  twenty-nine  and  sixteen- 
sixtieths  bushels  of  wheat  as  per  the  terms  and  conditions  of 
the  following  written  agreement: 

"No.  1769.  Salem  Flouring  Mills  Co., 

Salem,  Oregon,  Sept.  11, 1897. 

Received  in  store  for  account  of  Fleischner,  Mayer  &  Co., 
two  hundred  and  twenty-nine  and  sixteen-sixtieths  bushels  of 
merchantable  wheat  in  bulk,  subject  to  their  order  (damages 
by  the  elements  excepted),  on  or  before  the  first  day  of  July, 
next,  on  payment  of  two  and  one  half  cents  per  bushel  storage, 
and  three  and  one  half  cents  per  bushel  for  sacks,  and  the  re- 
turn of  this  receipt  properly  endorsed.  The  wheat  being  de- 
liverable on  boat  or  cars  sacked.  It  is  understood  and  agreed 
that  the  Salem  Flouring  Mills  Co.  are  to  have  the  first  refusal 
of  said  wheat.  Sai^em  Flouring  Mills  Co., 

Bushels,  229 ]£.  Per  Holland." 

It  is  then  stated  that  it  was  the  custom  among  warehousemen 
to  store  grain  so  received  in  bulk  with  other  grain  of  similar 
grade  and  character,  and  the  wheat  mentioned  and  referred  to 
in  the  complaint  was  delivered  by  plaintiffs  and  received  by 
defendant  as  a  warehousekeeper  in  accordance  with  such  cus- 
tom and  terms  and  conditions  of  the  agreement  referred  to, 
which  was  duly  executed  by  defendant,  and  delivered  on  the 
day  it  bears  date  to  the  plaintiffs,  and  received  and  accepted 
by  them. 

The  reply  denies  the  material  allegations  of  the  answer,  ex- 
cept the  execution  and  delivery  of  the  receipt  set  out  in  the 
answer;  "but  alleges  that  said  receipt  does  not  contain,  and 
was  not  intended  or  understood  by  the  parties  thereto  to  con- 
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tain,  all  the  terms  of  the  agreement  entered  into  between  plain- 
tiffs and  defendant,  in  and  by  which  the  defendant  received 
the  said  wheat ;  that  at  the  time  said  wheat  was  so  received  bv 
the  defendant  it  was  understood  and  agreed  that  defendant 
should  have  the  right,  as  set  out  in  plaintiffs'  complaint,  to 
grind  the  same  into  flour,  or  sell  or  dispose  of  the  same,  at  the 
pleasure  and  convenience  of  defendant,  and  the  defendant  was 
to  account  for  the  same  to  the  plaintiffs  in  the  manner  set  out 
in  plaintiffs'  complaint."  The  reply  contained  other  allega- 
tions to  the  effect  that  the  receipt  set  out  in  the  answer  did  not 
and  was  not  intended  or  understood  by  the  parties  to  contain 
all  the  terms  of  the  agreement  under  which  the  wheat  was  re- 
ceived and  accepted;  but,  on  motion  of  the  defendant,  they 
were  all  stricken  out,  and  judgment  rendered  in  its  favor  on 
the  pleadings,  from  which  the  plaintiffs  appeal. 

1.  The  judgment  of  the  court  below  seems  to  be  based  on  the 
theory  that  the  wheat  receipt  set  out  in  the  answer  constituted 
the  entire  contract  between  the  parties,  and  could  not  be  contra- 
dicted or  varied  by  parol.  But  an  error  of  this  position  lies  in 
the  fact  that  under  the  pleadings  there  is  an  issue  as  to  whether 
this  receipt  contained  the  terms  and  conditions  upon  wBich  the 
wheat  was  delivered  by  plaintiffs  and  received  by  defendant. 
It  is  not  signed  by  the  plaintiffs,  and  could  only  become  a  con- 
tract by  being  received  and  accepted  by  them  as  such,  and  this 
they  deny.  As  the  pleadings  stand,  the  defendant  alleges  that 
the  contract  under  which  it  received  the  wheat  mentioned  in 
the  complaint  is  embodied  in  the  written  instrument,  while  the 
plaintiffs  deny  that  such  instrument  contained,  or  was  intended 
or  understood  by  the  parties  to  contain,  all  the  terms  of  the 
contract  between  them.  An  issue  of  fact  is  thus  presented 
which  can  only  be  determined  by  a  trial  and  upon  testimony. 

2.  A  receipt  issued  by  a  warehouseman  and  accepted  by  the 
owner  of  the  commodity  stored,  as  expressing  the  terms  and 
conditions  upon  which  it  was  delivered  and  received,  is  a  con- 
tract, and,  like  all  other  written  contracts,  cannot  be  contra- 
dicted or  varied  by  parol  [Marks  v.  Cass  County  Elev.  Co. 
43  Iowa,  146;  Goodyear  v.  Ogden,  4  Hill,  104;  Thompson  v. 
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Thompson,  78  Minn.  379  (81  N.  W.  204,  543) ;  but  when  the 
receipt  is  silent  as  to  the  terms  of  the  contract,  it  may  be  shown 
by  parol  [State  v.  Stockman,  30  Or.  36  (46  Pac.  851)]  ;  and 
when  its  language  is  ambiguous  and  uncertain,  it  must,  like 
any  other  contract,  be  interpreted  in  the  light  of  the  surround- 
ing circumstances:  McCabe  v.McKinstry,  5  Dill. 509  (Fed.  Cas. 
No.  8,667) ;  Ledyard  v.  Hibbard,  48  Mich.  421  (12  N.  W.  637, 
42  Am.  Rep.  474) ;  Andrews  v.  Richmond,  34  Hun,  20;  Lyon 
v.  Lenon,  106  Ind.  567  (7  N.  E.  311) ;  Bucher  v.  Common- 
wealth, 103  Pa.  528;  Lonergan  v.  Stewart,  55  111.  44.  Until 
the  question  of  fact  made  by  the  pleadings  is  determined,  it 
would  be  useless  to  express  an  opinion  as  to  the  proper  con- 
struction of  a  wheat  receipt  such  as  that  set  out  in  the  answer, 
if,  indeed,  it  could  be  intelligently  interpreted  without  proof 
of  the  surrounding  circumstances. 

The  judgment  will  be  reversed,  and  the  cause  remanded  for 
such  further  proceedings  as  may  seem  proper,  and  not  incon- 
sistent with  this  opinion.  Reversed. 

Decided  23  April,  1902. 

*  On  Motion  for  Rehearing. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

We  cannot  agree  with  counsel  that  the  pleadings  admit  that 
the  receipt  embodied  the  contract  under  which  the  wheat  was 
delivered  and  accepted.  It  is  admitted  that  the  receipt  was 
issued  and  delivered,  but  not  as  the  contract  between  the  par- 
ties. The  plaintiffs  affirmatively  allege  that  it  does  not  con- 
tain, and  was  not  intended  to  contain,  all  the  terms  of  such 
contract,  and,  as  it  is  not  signed  by  the  plaintiffs,  it  could  not 
become  a  contract  binding  on  them  unless  it  was  received 
and  accepted  at?  such.  A  mere  delivery  and  acceptance  would 
not  make  it  a  contract,  if  accompanied  by  a  stipulation  that  it 
did  not  contain  the  agreement  between  the  parties;  and  this, 
as  we  understand  the  pleadings,  is  asserted  by  the  plaintiffs. 
Under  this  interpretation  of  the  pleadings,  the  petition  should 
be  denied,  and  it  is  so  ordered.  Rehearing  Denied. 
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STONE  v.  IiADD. 

167  Pac.  413.] 

Specific  Performance — Evidence. 

The  evidence  In  this  case  seems  to  show  that  a  deceased  aunt  intended  to 
give  her  nephew  part  of  her  farm,  but  neglected  to  do  so  before  her  death — it 
does  not  satisfactorily  show  that  the  transfer  was  to  be  in  settlement  of  any 
debt. 

From  Multnomah :    John  B.  Cleland,  Judge. 

Suit  by  Hiram  S.  Stone  against  William  M.  Ladd,  executor, 
for  the  specific  enforcement  of  a  contract.  There  was  a  decree 
for  defendant,  from  which  plaintiff  appeals.        Afpibmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Messrs.  Wm.  D.  Fenton  and  Wm.  Y.  Masters. 

For  respondent  there  was  a  brief  over  the  name  of  Milton  W. 
Smith,  with  an  oral  argument  by  Mr.  Smith,  and  Mr.  Wm.  L. 
Brewster. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

This  is  a  suit  to  require  the  specific  performance  of  a  verbal 
contract  alleged  to  have  been  made  and  entered  into  by  and  be- 
tween Hannah  M.  Smith,  now  deceased,  and  her  nephew,  the 
plaintiff  herein,  whereby,  in  the  latter  part  of  the  year  1892, 
in  consideration  of  labor  and  services  rendered,  an  accounting 
respecting  which  was  then  had,  she  agreed  to  deed  to  plaintiff 
fifty  acres  of  land,  being  the  same  described  in  the  complaint. 
The  questions  involved  are  principally  of  fact,  and,  the  testi- 
mony being  voluminous,  we  will  be  unable  to  do  more  than 
state  our  deductions  in  many  instances,  without  an  extended 
discussion  of  conflicting  details. 

In  1872  the  deceased  was  the  owner  of  twelve  hundred  or 
thirteen  hundred  acres  of  land  in  proximity  to  Fairview, 
Multnomah  County,  Oregon,  which  she  utilized  principally  as 
a  dairy  farm.     The  plaintiff  went  upon  it  in  that  year,  and 
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remained  thereon,  caring  for  the  farm,  until  the  spring  of 
1880,  when,  as  he  says,  he  had  a  settlement  with  Mrs.  Smith, 
and  that  she  paid  him  for  his  services  in  land.  The  land  re- 
ferred to  is  a  one  hundred  and  sixty-acre  tract,  located  near 
Mount  Scott,  and  was  conveyed  April  12,  1880,  the  deed  recit- 
ing a  consideration  of  $3,000.  The  plaintiff  subsequently  went 
East,  but  returned  to  the  farm  in  April,  1881,  where  he  re- 
mained until  December,  1883.  In  the  meanwhile,  according  to 
his  statement,  he  worked  and  managed  the  farm  as  before  for 
Mrs.  Smith;  cared  for  the  stock,  consisting  of  one  hundred 
milk  cows  and  twenty-five  to  forty  head  of  other  stock ;  and  his 
wife  did  the  cooking  for  the  hands  employed,  numbering  from  ' 
five  to  thirteen.  For  this  work  the  plaintiff  testifies  that  his 
services  were  worth  $100  and  his  wife's  $20  per  month.  He 
further  testifies  that  from  December,  1883,  to  the  year  1892  he 
performed  services  for  the  deceased,  at  her  request,  as  general 
superintendent  of  her  farm ;  that  she  consulted  him  frequently 
during  that  time,  and  was  desirous  that  he  should  keep  the  run 
of  it,— see  what  the  tenants  were  doing,  etc.,— which  he  did, 
and  made  frequent  reports  to  her;  and  $10  per  month  is 
claimed  for  such  services  for  nine  years  and  six  months.  The 
farm  was  occupied  during  the  time  by  tenants  named  Lull, 
Glenn,  Rankin,  and  Arneson.  Rankin  left  the  place  unexpect- 
edly, and  plaintiff  was  required  for  a  period  of  about  ten  days 
to  employ  the  requisite  help  and  take  care  of  the  dairy,  which 
services  he  states  were  worth  $75.  Soon  after  he  quit  the  farm 
in  1883,  plaintiff  sold  and  delivered  to  Mrs.  Smith,  a  span  of 
mules  and  a  horse,  which  he  valued  at  $350.  Other  than  the 
services  mentioned,  he  testifies  that  he  was  always  doing  what 
he  could  for  her,  working  and  looking  out  for  her  business  in- 
terests as  she  requested ;  and  that  during  all  this  time  all  he 
received  for  his  services  was  a  living,  which  he  estimated  to 
have  been  worth  from  $200  to  $300  per  annum. 

He  further  testifies  that  in  the  latter  part  of  the  year  1892, 
or  early  in  1893,  they  had  an  accounting  together,  touching  all 
these  services;  that  they  "jumped  at  the  amount,"  and  that 
she  agreed  to  deed  him  the  land  in  dispute  in  settlement 
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thereof;  that  he  took  possession  of  the  whole  fifty-acre  tract 
at  that  time,  part  of  which  was  in  meadow' and  part  in  brush. 
There  were  twenty-six  and  sixty-seven  hundredths  acres  of 
the  meadow,  but  it  was  usually  designated  as  the  "40-acre 
meadow/'  This  was  inclosed,  but  only  twenty-one  and  sixty- 
five  hundredths  acres  of  it  are  included  in  the  tract  in  contro- 
versy. The  inclosure,  by  its  conjunction  with  other  fencing, 
part  of  which  plaintiff  constructed  in  1887,  formed  another  in- 
closure, containing  about  six  acres,  on  the  east  of  the  meadow, 
four  and  ninety-two  hundredths  acres  of  which  are  contained 
in  the  fifty-acre  tract,  and  the  balance  lies  north  of  it.  Plain- 
tiff cut  brush  on  this  inclosure  about  1887.  In  explanation  of 
how  he  came  to  complete  the  inclosure  and  to  cut  the  brush,  he 
says  that  Mrs.  Smith  had  formerly  agreed  to  let  him  have  the 
land,  and  that  the  matter  had  been  talked  of  for  ten  years  or 
more.  In  the  spring  of  1893  Mrs.  Smith  leased  to  one  John 
Thomas  all  of  her  farm,  saving  one  hundred  and  thirty-six 
acres  and  a  fraction,  south  of  the  Oregon  Railroad  &  Naviga- 
tion Company's  railroad,  the  lease  bearing  date  April  1.  Upon 
the  same  day  plaintiff  executed  to  Thomas  a  lease  for  some- 
thing like  one  hundred  and  fifty  acres,  lying  in  the  bottom  ad- 
joining the  land  of  Mrs.  Smith,  for  a  term  of  years  identical 
with  the  lease  given  by  Mrs.  Smith;  the  expressed  considera- 
tion being  $1.  Thomas  understood  that  he  was  to  get  the  whole 
tract,  but  says  that  when  the  lease  was  drawrn  the  land  south  of 
the  railroad  was  left  out,  and  Stone's  lease  was  given  to  com- 
pensate him  therefor.  This  did  not  serve  to  satisfy  him,  how- 
ever, as  later  developments  indicate,  and  it  was  arranged, 
plaintiff  says,  by  the  request  of  Mrs.  Smith,  that  he  should  let 
him  have  eight  tons  of  hay  in  the  barn  and  twenty-two  tons  on 
the  meadow  in  the  shock,  which  was  furnished;  and  Thomas 
testifies  that  he  went  into  possession  of  the  meadow  in  the 
fall,— October  1,  1893,— and  has  remained  in  possession  of  it 
ever  since,  cultivating  it,  and  taking  the  hay  off,  and  pasturing 
it ;  and  has  also  had  such  possession  of  the  other  lands  of  Mrs. 
Smith  lying  south  of  the  railroad  as  they  were  susceptible  of, 
being  virtually  commons,  the  fencing  having  gone  down  so  as 
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to  be  of  little  consequence.  Plaintiff  says  that  at  the  instance 
of  Mrs.  Smith  he  allowed  Thomas  to  turn  his  stock  in  on  the 
range  and  meadow  and  to  take  the  hay  from  the  meadow  every 
year  afterwards,  but  that  he  never  surrendered  his  possession 
of  the  fifty-acre  tract,  or  any  part  of  it,  and  that  he  has  always 
continued  in  the  possession  of  the  six-acre  inclosure.  Subse- 
quent to  the  death  of  Mrs.  Smith,  Thomas,  at  the  instance  of 
the  executor,  rebuilt  and  repaired  much  of  the  fencing  about 
the  outlying  lands,  as  well  as  about  the  meadow,  so  as  to  utilize 
them  for  pasturage,  and  cut  the  brush  off  the  fifty  acres  lying 
south  and  east  of  the  meadow  inclosure.  It  also  developed  that 
during  the  time  since  the  latter  arrangement  plaintiff  has  been 
permitted  to  turn  his  stock  upon  the  bottom  land,  while  at  the 
same  time  he  and  Thomas  have  been  pasturing  their  stock  con- 
jointly, more  or  less,  upon  the  land  south  of  the  railroad  and 
within  the  meadow  inclosure. 

On  May  7,  1896,  Mrs.  Smith  wrote  to  plaintiff  as  follows : 

"Dear  Hiram :  To  get  that  land  matter  settled  up,  you  may 
survey  out  the  fifty  acres  for  yourself, —this  to  include  that 
notch  into  Bowman's  farm,  and  enough  besides  to  make  up  the 
fifty  acres  in  a  straight  line  so  as  not  to  leave  a  notch  on  my 
land." 

In  pursuance  of  this  letter  plaintiff  employed  a  surveyor, 
and  had  the  land  surveyed  and  platted.  Mrs.  Smith  was  made 
aware  of  the  survey,  and  expressed  herself  as  satisfied  with  it, 
but  the  execution  of  the  deed  was  deferred  from  time  to  time, 
and  she  died  without  making  it.  Plaintiff  is  supported  in  a 
manner  in  his  statement  touching  the  agreement  of  Mrs.  Smith 
to  deed  him  the  land  through  her  admissions.  Albert  Stone,  a 
brother  of  the  plaintiff,  says  she  told  him  in  June  prior  to  her 
death— she  having  died  in  October,  1896— that  she  had  a  bar- 
gain with  Hiram,  and  that  she  had  agreed  to  deed  him  the  piece 
of  land  in  controversy  for  services  rendered;  and  Mrs.  Red- 
clift,  6.  R.  Shaw,  and  Andrew  Snover  testify  to  admissions  of 
like  character.  E.  Arneson  testifies  that  Mrs.  Smith  told  him 
that  she  intended  to  make  such  a  conveyance  to  Stone  for  his 
services  while  he  (witness)  occupied  the  place,  which  was  prior 

40  Ob.— 89. 
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to  the  alleged  settlement  and  agreement  to  make  the  deed. 
Some  inconsistent  admissions  are  shown,  but,  not  being  against 
her  interests,  they  are  in  the  nature  of  self-serving  declara- 
tions, and  we  have  not  considered  them.  Plaintiff's  contention, 
however,  is  much  shaken  by  the  testimony  of  Mr.  Milton  Smith, 
who  had  long  been  the  attorney  and  adviser  of  Mrs.  Smith,  and 
who  relates  that  plaintiff  came  to  him  after  her  death  with  the 
letter  of  May  7,  and  claimed  to  him  at  that  time  that  Mrs. 
Smith  had  agreed  to  exchange  this  tract  with  him  for  his  land 
lying  in  the  bottom,  being  the  same  that  he  had  leased  to 
Thomas;  but  said,  however,  that  it  was  not  his  intention  to 
make  any  trouble;  that  he  came  to  see  about  the  survey,  and 
wanted  the  estate  to  pay  for  it;  that  he  had  previously  sent 
Judge  McArthur  to  him  to  have  the  exchange  made,  who  pro- 
duced the  letter,  or  a  copy  of  it,  at  the  time;  and  that  an  ex- 
change of  the  eighty  acres  never  was  in  fact  talked  of,  nor  did 
he  ever  make  mention  to  him  of  any  accounting  with  Mrs. 
Smith.  Plaintiff  admits  sending  Judge  McArthur  to  Mr.  Smith 
with  the  letter,  but  says  that  his  talk  with  Smith  touching 
an  exchange  of  land  was  with  reference  to  the  eighty-six-acre 
tract,  and  not  the  land  in  dispute.  This  suit  was  begun  May 
13, 1899,  and  Smith  says  he  never  had  any  intimation  of  plain- 
tiff's present  claim  until  the  complaint  was  filed.  On  January 
21,  1891,  Mrs.  Smith  made  another  conveyance  to  plaintiff  of 
eighty-two  acres,  being  part  of  the  bottom  land  which  was 
leased  with  other  land  by  plaintiff  to  Thomas,  the  consideration 
named  in  the  conveyance  being  $3,000.  Plaintiff  says  that 
this  conveyance  was  intended  as  a  gift  to  his  oldest  son,  but 
that  at  his  request  it  was  deeded  to  him  so  that  he  might  be  able 
to  use  it. 

We  are  not  satisfied,  after  a  careful  and  painstaking  survey 
of  the  testimony  adduced,  that  the  plaintiff  has  established 
a  sufficient  consideration  to  support  the  alleged  verbal  agree- 
ment by  Mrs.  Smith  to  deed  the  tract  of  land  in  controversy  to 
him ;  and  he  must  fail,  as,  without  a  consideration,  specific  per- 
formance cannot  be  enforced.    If  we  accord  to  plaintiff  the 
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full  amount  that  he  claims  for  services  rendered  Mrs.  Smith, 
we  have  a  statement  of  this  nature : 

For  services  from  April,  1881,  to  December,  1883,  at  $120  per  month.  .$8,840 
From  December,  1883,  to  the  alleged  settlement,  9  years  and  6  months, 

at  $10  per  month 1,140 

For  taking  care  of  stock  10  days  while  Rankin  was  a  tenant 75 

Value  of  mules  and  horses 850 

Aggregating     $5,405 

During  all  this  time  plaintiff  had  a  living  for  himself  and 
family,  which  he  says  was  worth  from  $200  to  $300  per  year. 
Placed  at  $300,  which  is  probably  not  unreasonable,  for  twelve 
years  and  two  months,  would  amount  to  $3,650,  which,  being 
deducted  from  the  $5,405,  leaves  a  balance  in  plaintiff's  favor 
of  $1,755.  So  that,  reduced  to  its  final  result,  this  sum  would 
represent  the  consideration.  But  plaintiff  names  no  sum  as 
the  result  of  their  accounting.  He  says  that  they  "  jumped  at 
the  amount/ '  as  they  had  always  done,  and  Mrs.  Smith,  to 
compensate  him,  agreed  to  deed  the  land.  The  only  prior  set- 
tlement alluded  to  is  the  one  made  about  April  12,  1880,  when 
she  conveyed  to  him  the  one  hundred  and  sixty  acres  at  Mount 
Scott,  but  it  is  doubtful  whether  this  was  a  sale  to  satisfy  a 
prior  obligation,  for  the  plaintiff  says  "she  might  have  given 
it  to  me;  yes."  He  says,  however,  she  owed  him  for  work  on 
the  place  and  looking  after  the  farm,  but  when  asked  how 
much  she  owed  him,  he  was  unable  to  say,  and  stated  further 
that  neither  one  was  very  particular,  or  kept  things  very  close, 
as  it  pertained  to  business  matters  between  them.  On  July  2 
following  she  conveyed  to  him  a  tract  of  sixty  acres  adjoining 
her  land  south  of  the  railroad  on  the  east,  upon  which  plaintiff 
and  wife  have  been  making  their  home.  This  he  redeeded  to 
her,  and  she  at  once  conveyed  the  same  to  his  wife,  with  twelve 
acres  added.  This  was  a  gift  outright,  without  other  consider- 
ation to  support  the  transfer.  Now,  again,  on  January  21, 
3891,  Mrs.  Smith  conveyed  to  plaintiff  eighty-two  acres  of 
land,  being  the  tract  lying  in  the  bottom,— scarcely  two  years 
prior  to  the  alleged  settlement.  This  was  first  intended  for  his 
son,  but,  he  not  being  of  age,  plaintiff  prevailed  upon  her  to 
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deed  it  to  him,  so  that  he  might  be  able  to  use  it.  He  has  sub- 
sequently disposed  of  it,  together  with  a  smaller  tract  adjoin- 
ing, in  payment  of  his  indebtedness,  amounting  to  over  $1,600 ; 
thus  indicating  that  the  land  was  of  considerable  value  at  the 
time  it  was  deeded  to  him.  Now,  if  Mrs.  Smith  was  indebted  to 
plaintiff  at  that  time  in  the  large  sum  claimed,  it  is  highly  im- 
probable that  she  would  be  giving  to  him  or  his  son  this  valua- 
ble tract  of  land,  and  at  the  same  time  leaving  prior  matters 
of  business  between  them  unsettled.  The  transaction  comports 
very  naturally  with  plaintiff's  statement  of  their  manner  of 
doing  business,— that  neither  of  them  was  "particular  at  all." 
Two  years  later  comes  the  alleged  settlement,  whereby  it  is 
stated  that  she  agreed  to  deed  plaintiff  the  fifty-acre  tract  in 
question  in  settlement  of  a  prior  indebtedness.  There  was  an 
arrangement  between  them  whereby  he  was  to  have  the  use  of 
the  meadow.  This  is  highly  probable  from  the  fact  that  Mrs. 
Smith  reserved  the  land  south  of  the  railroad  from  the  lease  to 
Thomas,  and  that  plaintiff  leased  to  Thomas  his  land  in  the 
bottom  for  the  same  length  of  time  at  a  nominal  rental.  But 
whatever  possession  plaintiff  obtained  of  the  meadow  at  that 
time  was  subsequently,  about  October  1,  1893,  surrendered  to 
Thomas,  who  has  had  possession  ever  since,  exercising  posses- 
sory acts,  open  and  notorious,  without  protest  from  the  plain- 
tiff. There  was  never  any  segregation  of  the  fifty-acre  tract, 
and  possession  taken  of  it  by  the  plaintiff.  This  could  not  very 
well  have  been  the  case,  as  the  survey  was  not  made  until  more 
than  three  years  later,  and  he  does  not  claim  to  have  entered 
into  exclusive  possession  of  the  remaining  lands  south  of  the 
railroad.  There  was  some  talk  of  an  exchange  of  lands  be- 
tween Mrs.  Smith  and  plaintiff,  and  there  is  a  controversy 
whether  the  exchange  involved  the  fifty-acre  tract  or  the 
eighty-six  acres  lying  between  it  and  the  railroad.  But,  be  this 
as  it  may,  it  is  fairly  shown  that  the  plaintiff's  first  claim,  as 
it  respects  the  letter  directing  a  survey  of  the  land  in  question, 
was  not  compatible  with  the  idea  of  an  agreement  by  Mrs. 
Smith  to  deed  it  to  him  in  payment  of  a  former  obligation  aris- 
ing from  a  settlement.     Plaintiff  went  to  Mr.  Milton  Smith, 
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the  attorney  for  Mrs.  Smith,  shortly  after  her  decease,  with  the 
letter;  and  Smith  says  he  claimed  then  that  Mrs.  Smith  had 
agreed  to  exchange  this  land  for  his  land  in  the  bottom.    Plain- 
tiff denies  that  such  was  the  conversation,  which  he  says  al- 
luded to  an  exchange  of  the  eighty-six-acre  tract,  but  he  no- 
where states  that  he,  in  his  interview  with  Smith,  claimed  his 
right  to  a  deed  was  based  upon  the  agreement  which  he  seeks 
to  have  specifically  performed.     The  institution  of  his  suit 
was  probably  the  first  definite  claim  that  he  made  upon  the 
theory  of  a  verbal  agreement  to  convey.    It  seems  that  Mrs. 
Smith  talked  of  deeding  plaintiff  the  meadow   long  prior 
to  the  alleged  accounting,  and  this  in  acknowledgment  of  plain- 
tiff's services  rendered  her,  plaintiff  says,  for  ten  or  fifteen 
years.    Plaintiff  built  some  fencing  inclosing  a  part  of  the  land 
in  dispute,  and  cut  some  brush  thereon,  as  far  back  as  1887, 
and  the  deed  was  then  talked  of ;  but  it  was  not  until  1893  that 
the  alleged  agreement  was  entered  into.     The  next  step  was 
three  years  later,  when  the  survey  was  directed,  and  it  was  yet 
three  years  later  when  the  attempt  was  made  to  enforce  it.    It 
had  been  ten  years  since  the  larger  portion  of  the  alleged  in- 
debtedness had  accrued,  namely,  the  items  of  $3,840  for  serv- 
ices of  himself  and  wife  and  the  sale  of  the  horses  and  mules, 
when  the  alleged  accounting  was  had.     This  illustrates  the 
character  of  the  dealings  between  the  aunt  and  nephew.    Mrs. 
Smith  had  been  liberal  in  helping  the  plaintiff  all  along,  and 
had  been  grateful  to  him  for  such  services  as  he  had  rendered 
her  in  the  management  and  conduct  of  the  farm  while  in  the 
possession  of  lessees  and  otherwise,  and  she  intended,  doubtless, 
as  her  letter  of  May  7,  directing  the  survey,  proves,  to  deed 
him  this  land  in  dispute ;  but  it  was  manifestly  to  be  in  the  way 
she  had  formerly  deeded  him  lands,— as  a  gift ;  possibly  as  an 
exchange,— and  not  for  any  adequate  former  services  that  he 
had  rendered  her,  nor  to  discharge  any  prior  legal  obligation. 
Their  dealings  with  each  other  and  plaintiff's  admissions  repel 
most  persuasively  the  idea  that  there  was  ever  any  such  an 
accounting  that  any  definite  sum  was  fixed  as  the  amount 
that  Mrs.  Smith  owed  the  plaintiff.     They  "jumped  at  the 
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amount,"  which  is  not  so  much  as  named  or  stated,  and  she 
agreed  to  make  the  deed.  This  was  not  more  than  had  been 
talked  of  since  long  prior  to  the  alleged  agreement  and  up  to 
the  date  of  Mrs.  Smith's  death,  and  it  cannot  serve  to  support 
the  alleged  agreement  to  make  the  deed,  saying  nothing  of  pos- 
session and  other  matters  of  part  performance,  necessary  to 
take  the  case  out  of  the  statute  of  frauds.  The  decree  of  the 
court  below  will  therefore  be  affirmed.  Affirmed. 

Decided  9  September,  1901. 
LEIGH   v.  JENNINGS. 

From  Douglas :    James  W.  Hamilton,  Judge. 

Action  of  ejectment  by  Edw.  B.  Leigh,  G.  G.  Warner,  and 

Henry  D.  Laughlin  against  P.  J.  Jennings,  Chas.  Bruneau,  and 
R.  J.  Jennings,  to  recover  possession  of  a  mining  claim.  From 
a  judgment  for  defendants,  this  appeal  was  taken. 

Dismissed. 

Messrs.  Dolph,  Mallory,  Simon  &■  Gearin,  F.  W.  Benson,  and 
Coshow  &  Sheridan,  for  appellants. 

Messrs.  A.  C.  Woodcock,  J.  S.  Medley,  David  OoodseU,  and 
Andrew  M.  Crawford,  for  respondents. 

Pursuant  to  the  stipulation  of  the  parties  to  that  effect,  the 
appeal  was  dismissed.    No  opinion.  Dismissed. 

Decided  24  October,  1901. 
LAUGHLIN  v.  JENNINGS. 

Douglas  County :    James  W.  Hamilton,  Judge. 

• 

Suit  by  Henry  D.  Laughlin  against  P.  J.  Jennings  to  quiet 
his  title  to  the  south  six  hundred  feet  of  the  Heavenward  Min- 
ing Claim,  in  the  Bohemia  mining  district,  resulting  in  a  de- 
cree as  prayed  for,  from  which  defendant  appeals. 

Dismissed. 
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Messrs.  Andrew  M.  Crawford,  J.  8.  Medley  and  A.  C.  Wood- 
cock, for  appellant 

Messrs.  Walton  &  Markley,  and  Coshow  &  Sheridan,  for 
respondents. 

Pursuant  to  the  written  stipulation  of  the  parties  jbhe  appeal 
herein  was  dismissed  without  costs  or  disbursements  to  either 
party.    No  opinion.  Dismissed. 

Decided  3  February,  1902. 
MONTGOMERY  v.  JONES. 

From  Multnomah :    John  B.  Cleland,  Judge. 

Suit  by  B.  Montgomery  against  B.  F.  Jones  to  enforce  a  note 
and  mortgage,  resulting  in  a  decree  for  plaintiff,  from  which 
this  appeal  is  taken.  Dismissed. 

Messrs.  Williams,  Wood  &  Linthicum,  for  appellant. 

Messrs.  W.  8.  Ward  and  W.  M.  Gregory,  for  respondent. 

Pursuant  to  the  stipulation  of  the  parties  the  decree  was 
affirmed  without  costs  or  disbursements  to  either  party. 

Dismissed. 

Decided  22  October,  1901. 
EX  PARTE  SCOTT. 

From  Multnomah :    Abthur  L.  Frazer,  Judge. 

This  was  a  habeas  corpus  proceeding  brought  by  Minna  J. 
Burgoyne  to  determine  the  custody  of  a  child,  John  M.  Scott, 
son  of  petitioner  and  one  W.  K.  Scott.  After  the  writ  had 
been  served  the  boy  was  taken  beyond  the  limits  of  the  state, 
and  subsequent  proceedings  were  had  without  his  presence,  re- 
sulting in  a  dismissal  of  the  petition.  Dismissed. 

Mr.  Cicero  M.  Idleman,  for  appellant. 

Messrs.  Carey  &  Mays,  for  respondent. 

On  motion  of  appellant  the  appeal  was  dismissed.  There 
was  no  written  opinion.  Dismissed. 
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Decided  0  September,  1901. 
WARNEK  i\  BRUNEAU. 

From  Douglas :    James  W.  Hamilton,  Judge. 

Suit  by  G.  G.  Warner,  Edw.  B.  Leigh,  and  Henry  D.  Laugh- 
lin  against  Chas.  Bruneau,  P.  J.  Jennings,  and  R.  J.  Jennings 
to  enjoin  defendants  from  trespassing  on  the  Badger  mining 
claim  during  the  pendency  of  an  action  of  ejectment  pending 
between  the  same  parties.  A  preliminary  injunction  was 
granted,  but  after  the  ejectment  action  had  been  decided  in 
favor  of  defendants  the  suit  was  dismissed,  whereupon  plain- 
tiffs appealed.  Dismissed. 

Messrs.  Dolph,  Mallory,  Simon  &  Gearin,  F.  W.  Benson,  and 
Coshow  &  Sheridan,  for  appellants. 

Messrs.  A.  C.  Woodcock,  David  Goodsell,  John  S.  Medley, 
and  Andrew  M.  Crawford,  for  respondents. 

The  parties  having  stipulated  for  a  dismissal  of  the  appeal 
it  was  so  ordered.    No  opinion.  Dismissed. 

Decided  20  October,  1901. 
CLEMENSON   r.  GUARANTY  LOAN  ASSOCIATION. 

From  Multnomah:    Arthur  L.  Frazer,  Judge. 

Action  by  J.  A.  Clemenson  to  recover  from  the  Guaranty 
Savings  and  Loan  Association  sundry  sums  paid  it  in  connec- 
tion with  a  loan.  A  demurrer  to  the  complaint  having  been 
overruled,  judgment  went  for  plaintiff  by  default,  and  defend- 
ant appealed.  Dismissed. 

Messrs.  Guy  G.  Willis  and  Seneca  Smith,  for  appellant. 

Messrs  A.  W.  Johnson  and  Joseph  <fe  Schlegel,  for  re- 
spondent. 

Pursuant  to  the  written  stipulation  of  the  parties  the  appeal 
was  dismissed  without  any  allowance  of  costs  or  disbursements 
to  either  party.  Dismissed. 
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Decided  25  November,  1901. 
NORTHWEST  DOOR  CO.  t\  ROBERTS. 

From  Marion :    Reuben  P.  Boise,  Judge. 

On  Motion  to  Dismiss  the  Appeal. 

Messrs.  W.  T.  Slater  and  Wm.  Kaiser  for  the  motion. 

Mr.  C.  J.  Schnabel,  contra. 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

This  is  a  motion  to  dismiss  the  appeal.  The  facts  attending 
the  appeal  are  identical,  in  effect,  with  those  set  forth  in  the 
case  of  Fisher  v.  Tomlinson,  40  Or.  Ill,  just  decided;  hence 
the  motion  must  be  overruled.  Motion  Overruled. 

On  the  Merits. 

Mr.  Henry  St.  Rayner,  for  appellant. 

Messrs.  E.  P.  Morcom,  W.  M.  Kaiser,  and  W.  T.  Slater,  for 
respondents. 

Mr.  Justice  Moore  delivered  the  opinion. 

This  is  a  suit  to  foreclose  an  alleged  mechanics'  lien.  The 
facts  are,  that  on  December  8,  1898,  the  plaintiff,  a  corpora- 
tion, upon  the  order  of  one  W.  T.  Roberts,  furnished  him  cer- 
tain sash,  doors,  mouldings,  etc.,  of  the  value  of  $104.20,  which 
the  latter  delivered  to  the  defendant  Tomlinson  in  pursuance 
of  an  agreement  whereby  it  was  stipulated  that,  in  considera- 
tion of  $300,  he  would  furnish  the  necessary  material  to  com- 
plete the  front  of  the  first  story  of  a  brick  building  situated  on 
lot  four  in  block  one,  in  Woodburn,  Oregon.  At  the  time  this 
material  was  ordered  Roberts,  who  was  engaged  as  a  retail 
dealer  in  such  goods,  wares,  and  merchandise  in  Woodburn, 
was  indebted  to  the  plaintiff  in  the  sum  of  $86.61,  and,  having 
secured  from  Tomlinson  the  sum  of  $100  on  account  of  their 
contract,  he,  without  any  direction  as  to  how  the  money  should 
be  applied,  paid  it  to  the  plaintiff,  whereupon  the  prior  bill 
was  settled  and  the  sum  of  $13.39  credited  on  account  of  the 
material  in  question,  leaving  a  remainder  of  $90.81  due  on  ac- 
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count  thereof,  to  secure  the  payment  of  which  a  claim  of  lien 
therefor  was  duly  filed  in  the  office  of  the  clerk  of  Marion 
County,  and  this  suit  instituted  to  foreclose  the  same.  The 
allegations  of  the  complaint,  answer,  and  reply  are  the  same 
as  in  the  case  of  Fisher  v.  Tomlinson,  40  Or.  Ill,  except  in 
the  particulars  hereinbefore  stated.  A  trial  being  had  the  suit 
was  dismissed,  and  the  plaintiff  appeals. 

An  examination  of  the  testimony  convinces  us  that  there  was 
not  such  a  privity  between  Roberts  and  the  owners  of  said 
building  as  to  make  him  their  agent,  statutory  or  otherwise, 
and  for  the  reasons  set  forth  in  the  case  of  Fisher  v.  Tomlin- 
son, just  decided,  the  decree  is  affirmed.  Affirmed. 

Decided  6  January,  1902. 
MORO  MERCANTILE  CO.  v.  YAMAOKA. 

From  Multnomah :    Arthur  L.  Frazer,  Judge. 

This  is  an  action  brought  to  recover  the  sum  of  $663.17,  the 
value  of  certain  goods  sold  and  delivered  and  moneys  loaned. 
There  was  no  question  as  to  the  amount  or  value  of  the  goods 
sold  and  delivered  or  money  loaned,  the  defendant's  attorney 
having  expressly  admitted  the  same  to  be  as  claimed  by  plain- 
tiff.   The  sole  issue  to  be  tried  is  as  to  whether  the  defendant 

* 

S.  Yamaoka  was  liable  for  the  same.  As  a  matter  of  fact,  the 
goods  were  purchased  by  and  the  money  loaned  to  one  R. 
Umino,  as  he  now  claims,  but  who  represented  himself  to  the 
plaintiff  as  S.  Yamaoka,  and  bought  the  goods  and  obtained 
the  money  under  that  name,  all  of  which  were  charged  by  the 
plaintiff  to  S.  Yamaoka.  The  court  directed  a  verdict  for 
plaintiff.  Dismissed. 

Mr.  J.  B.  Cunnyngham,  for  appellant. 

Messrs.  Mitchell  &  Tanner,  for  respondent 

The  trial  fee  not  having  been  paid  when  the  case  was  called 
for  trial,  and  no  one  appearing  on  behalf  of  appellant,  the  ap- 
peal was  dismissed.  Dismissed. 
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Decided  6  January ;  rehearing  denied  10  May,  1002. 

STITT  v.  POLICE  BOARD. 
MURRAY  t\  POLICE  BOARD. 
WALLER  v.  POLICE  BOARD. 

Appeal  from  Multnomah  County. 

These  cases,  brought  by  W.  0.  Stitt,  Patrick  Murray,  and 
Mose  "Waller,  respectively,  are  companion  cases  to  Venable  v. 
Police  Commissioners,  40  Or.  458  (67  Pac.  203),  and  were  de- 
cided on  the  authority  of  that  case,  briefs  and  arguments  being 
waived.  Reversed. 

Argued  28  January ;  decided  17  February,  1902. 
HINDMAN  v.  HINDMAN. 
[67  Pac.  1184.] 

From  Linn:    Reuben  P.  Boise,  Judge. 

Mr.  J.  K.  Weatherford,  for  appellant. 

Messrs.  J.  N.  Duncan  and  W.  R.  Bilyeu,  for  respondent. 

Per  Curiam.  This  is  a  suit  by  Fannie  E.  Hindman  against 
S.  M.  W.  Hindman  for  a  divorce  on  the  ground  of  cruel  and 
inhuman  treatment.  No  questions  of  law  are  involved  in  the 
case.  An  examination  of  the  record  has  satisfied  us  that  the 
decree  in  favor  of  plaintiff  should  be  affirmed,  tfnd  it  is  so  or- 
dered. Affirmed. 

Decided  7  April,  1902. 
KRAUSE  v.  MUELLER. 

From  Clackamas:    Thos.  A.  McBride,  Judge. 

Suit  by  Frank  and  Kate  Krause  against  Antone,  Theresia 
and  John  Mueller  to  remove  a  cloud  from  the  title  to  real  prop- 
erty, resulting  in  a  decree  for  plaintiffs,  from  which  this  ap- 
peal is  taken.  Dismissed. 

Messrs.  Adolph  Schultz,  H.  B.  Nicholas  and  Newton  McCoy, 
for  Antone  and  Theresia  Mueller. 

Messrs.  Edw.  &  A.  B.  Mendenhall,  for  John  Mueller. 

Messrs.  Snow  &  McCamant,  for  Frank  and  Kate  Krause. 


620  Pacific  Building  Co.  v.  Spurrier.     [40  Or. 

The  appeal  herein  was  dismissed  for  failure  to  perfect  it  in 
time  and  for  failure  to  file  the  abstract  of  record  required  by 
the  rules  of  court.  Dismissed. 

Argued  27  March ;  decided  21  April,  1902 ;  rehearing  denied. 
PACIFIC  BUILDING  CQ.  v.  SPURRIER 

[68  Pac.  1135.] 

From  Multnomah :    John  B.  Cleland,  Judge. 
Messrs  6.  W.  Allen  and  6 .  W.  Baker,  for  respondent. 
Messrs.  Dell  Stuart,  Wm.  Reed,  and  R.  Stott,  for  appellants. 

Per  Curiam.  This  is  a  suit  to  foreclose  a  mortgage  executed 
and  delivered  by  Augusta  M.  Spurrier  and  husband  to  the 
plaintiff,  a  California  building  and  loan  corporation,  to  secure 
a  loan.  In  a  suit  by  the  same  plaintiff  against  Hill,  reported 
in  40  Or.  280  (67  Pac.  103),  it  was  held  that  the  contract  which 
was  on  all  fours  with  that  sought  to  be  enforced  in  this  suit, 
was  usurious  under  the  laws  of  this  state,  and,  within  the  doc- 
trine of  the  Stanley  and  Houston  cases  (38  Or.  319  and  377), 
all  payments  made  thereon  should  go  in  extinguishment  of  the 
loan. 

This  conclusion  is  decisive  of  this  case,  and  the  decree  of  the 
court  below  will  therefore  be  reversed,  and  one  entered  here 
accordingly.  Reversed. 
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ABANDONMENT. 
Appeal.    Right  to  Drop  One  and  Perfect  Another.    See  Appeal,  2, 8. 

ABSTRACT  OF  RECORD. 

Allowance  of  Amendments  to.   See  Rules  or  Court,  4, 6. 
Printing  Unnecessary  Matter  In  Abstracts.   See  Costs,  6. 

ACCOUNTING. 

Power  of  County  Court  to  Compel  Representative  of  a  Deceased  Administrator 
or  Removed  Guardian  to  Account  to  the  New  Administrator.   See  Executors 
and  Administrators,  2. 
Burden  of  Proof  in  Such  Cases.   See  Executors  and  Administrators,  10. 

ACTION. 
What  Amounts  to  Commencing  an  Action. 

1.  Hill's  Ann.  Laws,  1 14,  declares  that  an  action  shall  be  deemed  commenced 

when  the  complaint  is  filed  and  summons  served;  and  section  15  enacts  that  an 

attempt  to  commence  an  action  by  delivery  of  summons  with  Intent  that  it  be 

served,  shall  be  in  effect  a  commencement.    Held,  that  wherein  a  suit' against  a 

corporation  and  its  stockholders  and  creditors,  no  summons  was  served  on  the 

corporation  until  after  the  filing  of  a  supplemental  petition,  but  the  Journal  entry 

showed  that  Immediately  on  the  filing  of  the  original  complaint  ''defendant" 

appeared  by  "its"  attorney,  and  such  attorney  was  shown  to  have  been  in  fact 

the  attorney  for  the  corporation,  and  that  he  represented  them  in  the  proceedings, 

the  suit  was  commenced  at  the  time  of  the  appearance. 

Dunne  v.  Portland  St.  Ry.  Co.  205. 
Actions  Against  Public  Corporations. 

2.  Hill's  Ann.  Laws,  §  850,  providing  that  an  action  may  be  maintained  against 
any  public  corporation  in  this  state,  in  its  corporate  character,  and  within  the 
scope  of  its  authority,  for  an  injury  to  plaintiff  from  some  actor  omission  of  such 
public  corporation,  authorizes  an  action  against  a  city  only  when  it  is  liable 
in  its  corporate  capacity,  as  distinguished  from  its  political  or  governmental 
capacity.  Wagner  v.  Portland,  889. 

ACT  OP  GOD. 
Electric  Company— Unusual  Storm— Fallen  Wire.   See  Electricity ,  5. 

ACTS  OF  LEGISLATURE.   See  Const.  Law  and  Statutes. 

ADMINISTRATION  of  Estates.   Same  as  Executors  and  Administrators. 

ADMISSIONS  Against  Interest   See  Evidence,  11. 

ADVANCING  CASES  FOR  ARGUMENT.    See  RULiaToF  Court,  1. 

ADVERSE  PARTIES. 
Serving  Notice  of  Appeal— Act  of  1899.    See  Appeal,  1 . 
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ADVERSE  POSSESSION. 

Adverse  Holding  of  Wharf  Right. 

1.  A  wharf  right  may  be  lost  by  prescription  Just  as  land  may  be,  and  the  same 
rules  apply  as  In  cases  of  adverse  claims  to  land.  Montgomery  v.  Shaver,  244. 

Requirement  of  Claim  by  Prescription. 

2.  A  person  claiming  title  by  prescription  to  the  water  front  appurtenant  to  the 
land  of  a  riparian  owner  must  show  an  ouster  and  an  actual*  possession  under  a 
claim  of  right  for  the  statutory  period.  Montgomery  v.  Sharer,  244 . 

Evidence  of  Adverse  Possession  of  Wharf  Right. 

3.  A  riparian  owner  claiming  title  by  adverse  possession  of  the  water  front  of 
an  adjoining  riparian  owner  had  driven  piling  for  the  purpose  of  constructing  a 
wharf,  but  it  was  never  completed.  He  afterwards  authorized  the  use  of  a  por- 
tion of  the  space  as  a  ferry  slip,  and  i  t  was  so  used  for  about  si  x  months,  and  boats 
were  occasionally  tied  up  to  the  piling.  Held,  not  to  show  an  exclusive  use  suffi- 
cient to  give  title  by  adverse  possession.  Montgomery  v.  Shaver,  244. 

AFFIDAVITS. 

Necessary  Averments  in  Contempt  Cases— Effect  of  Verdict  on  Defective  Affida- 
vits.   See  Contempt,  2. 

AFFIRMANCE 
Of  Judgment  as  Result  of  Imperfect  Record.    See  Appeal,  9, 10. 

AGENTS  AND  AGENCY.    Same  as  Principal  and  Agent. 

AIDER. 
Curative  Effect  of  Answer  or  Verdict.    See  Pleading,  22,  23,  24. 

ALIENS. 

Alienage  Is  a  disability  of  an  applicant  for  public  lands,  generally  speaking, 
but  naturalization  removes  the  disability  as  of  the  date  when  the  acquisition  of 
title  was  Initiated,  and  the  title  cannot  thereafter  be  questioned  or  set  aside  on 
that  ground,  even  by  the  sovereign.  Oregon  v.  Dirteon,  566. 

ALIMONY. 

Sufficient  Showing  for  Permanent  Allowance.    See  Divorce,  1. 
Right  of  Courts  to  Modify  Allowance.    See  Divorce,  2, 3. 
Right  of  Remarried  Wife  to  Allowance.    See  Divorce,  4. 

ALLEGATA  ET  PROBATA.    See  Pleading,  35,  38,  37. 

AMBIGUITY. 

Parol  Evidence  to  Explain  Writing.    See  Evidence,  3,  4. 
AMENDMENT 

Of  Abstract  of  Record  by  Adding  Thereto.   See  Rules  of  Court,  4, 5. 
Of  Complaint  by  Changing  Title  of  Case.    See  Pleading,  32. 

ANSWER. 
Effect  of  on  Defective  Complaint.    See  Pleading,  22,  23,  24. 

ANTICIPATING  Interest. 
Effect  of  Paying  Interest  on  Note  in  Advance.    See  Bills  and  Notes,  11. 

APPEALABLE  ORDER.    See  Appeal,  12. 
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APPEAL  AND1ERROR. 

Service  :of:*Notice  on  Parties  in  Default. 

1.  The  amendment  of  Section  587  of  Hill's  Ann.  Laws,  by  the  act  of  1809,  regu- 
lating the  method  of  taking  appeals  to  the  supreme  court  (Laws,  1899,  p.  228),  was 
Intended  to  modify  the  existing  statute  by  relieving  the  appellant  from  the  obli- 
gation of  serving  the  notice  of  appeal  on  adverse  parties  who  have  not  appeared , 
and  now  the  notlce.need  be  served  on  only  those  parties  who  have  appeared. 

United  State*  Invest.  Corp.  v.  Portland  Hospital,  528. 
Right  to  Abandon  One  Appeal  and  Perfect  Another. 

2.  A  party  may  abandon  an  imperfectly  attempted  appeal  and  initiate  another 
one,  the  unsuccessful  attempt  not  being  conclusive  of  his  right. 

JHsher  v.  Tomlinson,  111 ;  Skinner's  Will,  571. 

Necessity  of  Producing  Sureties  When  Excepted  To. 

8.  Where  exceptions  are  taken  to  the  sureties  on  an  appeal  bond,  the  appellant 
is  not  required  to  produce  the  sureties  for  Justification,  but  may  abandon  the 
appeal  and  take  a  new  one.  Skinner's  Will,  571. 

Practice  as  to  Filing  New  Undertaking  is  Liberal. 

4.  Where  confusion  and  irregularity  concerning  the  undertaking  on  appeal 
have  been  caused  by  the  death  of  appellant  and  objections  to  the  sureties  on  the 
appeal  bond,  the  preferable  practice  is  for  the  substituted  appellant  to  tender  a 
new  undertaking,  and  it  will  be  accepted  in  place  of  the  first  one. 

Skinner's  Will,  571. 
Idem. 

5.  Under  Hill's  Ann.  Laws,  §  537,  subd.  4,  authorizing  the  court  to  permit  an 
appellant  to  perform  any  omitted  act  necessary  to  perfect  an  appeal  where  the 
notice  has  been  given  in  good  faith,  the  circuit  court  may  allow  a  new  undertak- 
ing to  be  filed  (where  the  sureties  have  not  been  able  to  Justify  on  the  original, 
and  the  time  for  filing  the  bond  has  expired.  Skinner's  Will,  571. 

Bill  of  Exceptions—Stenographic  Transcript  of  Proceedings. 

6.  A  document  which  consists  of  a  copy  of  all  the  proceedings  at  a  trial,  with 
an  order  of  court  approving  the  copy  and  directing  the  clerk  to  attach  it  to  the 
bill  of  exceptions,  and  which  Is  so  attached,  is  not  a  part  of  such  bill,  for  it  is  not 
embodied  therein,  nor  was  It  attached  thereto  when  the  bill  was  signed.  An 
identification  of  a  transcript  of  the  stenographer's  notes  by  the  trial  Judge,  with 
a  direction  to  attach  it  to  the  bill  of  exceptions  does  not  make  such  transcript  a 
part  of  the  bill.  Nosier  v.  Coos  Bay  Nav.  Co.  805. 

Bill  of  Exceptions— Stenographer's  Minutes. 

7.  Under  Sectionk232,  Hill's  Ann.  Laws,  directing  that  a  bill  of  exceptions  shall 
set  out  the  objections  made  with  only  so  much  matter  as  may  be  necessary  to 
explain  them,  a  transcript  of  all  the  proceedings  during  the  trial  is  not  a  bill  of 
exceptions.  Nosier  v.  Coos  Bay  Nav.  Co.  305. 

When  Stenographer's  Notes  Are  a  Part  of  the  Record. 

8.  A  transcript  of  the  stenographer's  minutes  of  the  trial  of  an  action  of  law  is 
no  part  of  the  bill  of  exceptions.  Nosier  v.  Coos  Bay  Nav.  Co,  805. 

Effect  of  Motion  to  Strike  Bill  of  Exceptions. 

9.  Where  an  appeal  was  taken  in  the  manner  and  within  the  time  prescribed 
by  law,  and  abstracts  and  briefs  were  filed  as  required  by  the  rules  of  court,  the 
appeal  will  not  be  dismissed,  or  Judgment  affirmed,  on  motion  to  strike  the  tran- 
script because  of  defects  in  the  bill  of  exceptions,  since  the  Jurisdiction  ot  the  court 
and  the  sufficiency  of  the  oomplaint  can  be  raised  without  a  bill  of  exceptions, 
and  a  defective  bill  may  be  amended.  a       Nosier  v.  Coos  Bay  Nav.  Co.  305. 

Idem. 

10.  Where  the  effect  of  granting  a  motion  will  be  to  leave  the  record  in  such  a 
40  Or.—  40. 
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condition  that  the  questions  sought  to  be  presented  cannot  be  considered,  tbd 
motion  will  be  treated  as  one  to  affirm,  and  an  order  will  be  entered  accordingly. 

Noaler  v.  Ooom  Bay  Nov.  Co.  805. 

Time  to  File  Transcript  After  Objections  to  Sureties. 

11.  8ection  511  of  Hill's  Ann.  Laws,  requiring  the  transcript  on  appeal  to  be  filed 
within  thirty  days  from  the  expiration  of  the  time  allowed  to  object  to  the  sureties 
on  the  undertaking,  is  complied  with  by  filing  the  transcript  within  the  required 
time  from  the  Justification  of  the  sureties  after  being  excepted  by  some  of  the 
respondents.  An  objection  by  one  respondent,  serves  to  extend  the  time  of  the 
appellant  as  to  all  the  respondents.  Skinner's  WilL,  571. 

Appealable  Order. 

12.  Where  a  court  intends  to  finally  pass  upon  all  the  questions  at  Issue  in  a 
pending  case,  and  make  a  concluding  adjudication  respecting  them,  without  in- 
tending to  hold  the  matter  under  further  consideration,  the  order  thus  entered  Is 
a  "final  order,"  within  the  meaning  of  Section  535  of  Hill's  Ann.  Laws,  from  which 
an  appeal  may  be  taken;  thus,  an  order  adjudging  a  person  guilty  of  contempt  and 
fixing  his  punishment  is  a  final  and  appealable  order,  notwithstanding  an  addi- 
tional clause  that  further  proceedings  be  stayed  until  the  further  order  of  the 
court,  and  that  defendant  have  a  stated  time  within  which  to  prepare  a  bill  of 
exceptions,  the  effect  of  this  last  clause  being  to  stay  the  enforcement  of  the  order. 

State  ex  rel.  v.  Downing*  900. 

Identification  of  Evidence— Certificate  Required. 

IS.  Where  an  appeal  from  the  county  court  to  the  circuit  court  is  tried  in  the 
latter  court  on  testimony  given  in  the  former,  the  evidence  is  sufficiently  identified 
on  appeal  to  the  supreme  court  by  the  certificate  of  the  county  Judge,  and  does  not 
need  the  additional  certificate  of  the  circuit  Judge.  Skinner's  Will,  571. 

Amending  Abstract  by  Assigning  Errors. 

14.  Where  an  appellant,  through  mistake  or  inadvertence,  has  failed  to  print  an 
assignment  of  errors  In  his  abstract,  as  required  by  Rule  9  of  the  court  (85  Or.  567, 
598),  he  may  supply  the  omission  If  a  proper  showing  is  made. 

Skinner's  Will,  571;  Wagner  v.  Portland,  889. 

Party  Entitled  to  Allege  Error. 

15.  Questions  asked  a  witness  who  was  not  shown  to  be  an  expert  as  to  the 
necessity  of  rules  for  taking  down  electric  wires,  and  questions  regarding  the 
adoption  of  rules  by  other  companies  doing  that  class  of  work,  but  which  were 
not  confined  to  the  specific  rules  which  plaintiff  insisted  should  have  been 
adopted,  which  questions  were  objected  to  by  defendant,  did  not  constitute  such 
an  effort  to  show  the  necessity  of  such  rules  as  to  preclude  defendant  from  insist- 
ing on  a  lack  of  evidence  In  this  particular.  Wagner  v.  Portland,  889. 

Presumption  of  Injury  From  Error. 

16.  Where  error  affirmatively  appears,  presumably  it  was  injurious,  and  the 
contrary  must  be  shown  to  prevent  reversal.  United  States  v.  McCann,  13. 

Idem. 

17.  Error  will  not  be  presumed  to  have  been  harmless,  but  where  all  the  testi- 
mony is  brought  up  and  It  appears  therefrom  that  appellant  has  not  been  injured, 
the  Judgment  should  not  be  reversed  for  such  error.  Brock  v.  WeUs,  80. 

Presumption  of  Sufficiency  of  Evidence. 

18.  Where  the  record  on  appeal  does  not  purport  to  contain  all  the  evidence  on 
a  point  on  which  an  instruction  was  given,  it  will  be  presumed  that  the  evidence 
was  sufficient  to  support  the  Instruction.  Bingham  v.  IApman,  868. 

Power  to  Direct  a  Particular  Judgment. 

19.  On  appeal  from  a  Judgment  in  a  law  action  tried  before  a  Judge  alone,  the 
supreme  court  may  remand  the  case  with  a  direction  to  enter  a  particular  Judg- 
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ment,  If  all  the  facto  have  been  found ;  but  If  no  finding  has  been  made  on  a 
material  point,  the  case  must  go  back  for  a  new  trial. 

Pacific  Lum.  Ob.  v.  Prescott,  374. 
Practice  in  Reversing  Equity  Decree. 

20.  Where,  In  a  suit  to  restrain  the  obstruction  by  artificial  works  of  the  flow 
of  water  through  a  natural  depression  in  the  bank  of  a  stream,  it  is  claimed  that 
such  works  could  be  maintained  with  great  benefit  to  defendant,  and  without 
injury  to  plaintiff,  during  a  portion  of  the  season,  bat  the  evidence  and  findings 
do  not  show  during  what  times  this  might  be  done,  the  appellate  court  should 
not  modify  an  injunction  decree  so  as  to  permit  such  works  to  be  maintained  at 
any  time,  but  will  leave  such  matter  for  the  trial  court.  Mace  v.  Mace,  586. 

Harmless  Error— Immaterial  Findings. 

21.  In  an  action  on  a  note  against  a  corporation,  a  finding  that  the  president, 
one  of  the  persons  who  executed  the  note,  was  the  owner  of  the  majority  of  the 
stock  of  the  corporation,  though  outside  the  issues,  is  not  prejudicial  to  the 
defendant,  where  the  Judgment  is  supported  by  proper  findings. 

Reade  v.  Pacific  Supply  Assoc.  60. 

Harmless  Error— Cumulative  Evidence. 

22.  Where  evidence  on  a  collateral  matter  has  been  received  without  objection, 
and  remains  uncontradicted,  it  is  harmless  error  to  subsequently  admit  cumula- 
tive evidence  on  the  same  subject.  Brock  v.  Weiss,  80. 

Harmless  Error  in  Admitting  Evidence. 

23.  Error  committed  in  admitting  evidence  Is  rendered  harmless  by  subse- 
quently receiving  other  unobjectionable  evidence  covering  the  same  point. 

Haines  v.  Cadwell,  229. 
Instruction— Estoppel  to  Object. 

21.  Where  defendant  has  introduced  evidence  In  support  of  an  attempted  coun- 
terclaim, which  Is  not  at  issue  because  of  defective  pleading,  and  plaintiff  has 
given  evidence  in  rebuttal  thereof,  defendants  cannot  complain  of  a  charge  as  to 
the  effect  of  such  evidence  If  found  true.  Haines  v.  Oudwell,  220. 

Rules  of  Court— Advancing  for  Argument. 

25.  A  case  involving  solely  the  construction  of  a  will  wherein  only  private  per- 
sons are  interested  does  not  involve  any  question  of  "public  importance"  as  that 
expression  is  used  in  Rule  16  of  the  supreme  court,  Justifying  a  hearing  out  of  its 
regular  order.  Booth's  Will,  154. 

Costs  on  appeals.    See  Costs,  5,  8. 

APPEARANCE. 

Effect  of  Appearance  on  Running  of  Statute. 

1.  A  voluntary  appearance  by  a  defendant  is  equivalent  to  the  commencement 
of  an  action  In  its  effect  on  the  running  of  the  statute  of  limitations. 

Hawkins  v.  Donnerberg,  97. 

Commencement  of  Action— Effect  of  Appearance. 

2.  A  suit  or  action  is  "commenced"  so  as  to  stop  the  running  of  the  statute  of 
limitations  when  the  defendant  enters  a  general  appearance,  without  reference 
to  the  issuance  of  a  summons.  Dunne  v.  Portland  81.  Ry.  Oo.t  295. 

Idem. 

8.  Hill's  Ann.  Laws,  jj  14,  declares  that  an  action  shall  be  deemed  commenced 
when  the  complaint  is  filed  and  summons  served;  and  section  15  enacts  that  an 
attempt  to  commence  an  action  by  delivery  of  summons  with  Intent  that  it  be 
served  shall  be  in  effect  a  commencement.  Held,  that  where,  In  a  suit  against 
an  insolvent  corporation  and  stockholders  thereof,  no  summons  was  served  on 
the  corporation  until  after  the  filing  of  a  supplemental  petition,  but  the  Jour- 
nal entry  showed  that  Immediately  on  the  filing  of  the  original  complaint 
"defendant"  appeared  by  "its"  attorney,  and  such  attorney  was  shown  to  have 
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been  in  fact  the  attorney  for  the  corporation,  and  that  he  represented  them  In 
the  proceedings,  the  suit  was  commenced  at  the  time  of  the  appearance. 

Dunne  v.  Portland  Si.  By.  Cb.,  296. 

ASHLAND  CHARTER  of  1901.    See  Charters  of  Cities. 

ASSESSMENT. 

Tax— Lump  Assessment  Under  Section  2770  is  Void.    See  Taxation,  1. 

Street  Improvement— Void  Proceedings— Meaning  and  Effect  of  Curative  Act. 

See  Munic.  Corp.  17>  18, 19. 

ASSIGNMENTS  OF  ERROR. 

Adding  Assignments  to  Abstract.    See  Rules  of  Court,  4. 

ATTACHMENT.    See  also  Garnishment. 

Property  in  Warehouse— Assigning  Receipt. 

1.  Property  stored  In  a  warehouse  and  represented  by  a  receipt  cannot  be  at- 
tached as  belonging  to  the  depositor  if  he  has  theretofore  transferred  his  receipt. 

Adanuon  v.  Drcuier,  273. 

Effect  of  Withdrawing  Claim  From  Sheriff's  Jury. 

2.  Where  property  In  the  hands  of  an  officer  is  claimed  In  writing  by  a  stranger 
to  the  writ  under  which  it  is  held,  the  withdrawal  of  the  claim  before  the  retiring 
of  the  sheriff's  Jury  called  to  try  the  question  of  title  ends  the  trial  (Hill's  Ann. 
Laws,  H  286,  288),  and  proceedings  thereafter  by  such  jury  are  entirely  ineffective 
to  constitute  an  estoppel  on  the  claimant.  Singer  Mfg.  Oo.  v.  Driver,  832. 

Idem. 

8.  Where  one  claimed  goods  taken  under  an  attachment  by  an  officer,  but  with- 
drew his  claim  before  the  retiring  of  the  sheriff's  Jury,  and  sued  the  officer  for 
conversion,  and  It  appeared  there  had  been  a  sale  under  the  attachment,  but  not 
whether  the  action  was  commenced  before  the  sale,  It  will  be  presumed,  on  a 
motion  by  defendan  t  for  J  udgmen  t  on  the  pleadings,  that  the  action  of  conversion 
was  commenced  before  the  sale.  Singer  Mfg.  Ob.  v.  Driver,  882. 

Effect  of  Error  in  Recording  Statutory  Certificate. 

4.  Under  Hill's  Ann.  Laws,  §  151,  the  lien  of  an  attachment  depends  on  the  date 
of  the  filing  of  the  certificate,  and  a  clerical  mistake  of  the  clerk,  in  recording  it, 
in  substituting  the  name  of  one  county  for  another  in  the  title  of  the  cause,  will 
hot  defeat  the  Hen.  Schlosser  v.  Beemer,  412, 

Collateral  Attack  on  Judgment  Record. 

5.  Where  in  proceedings  in  which  land  was  attached,  the  question  was  presented 

to  the  court  by  motion  that  the  returns  of  the  officers  on  the  writs  of  attachment 

were  Insufficient,  the  determination  thereon  cannot  be  questioned  collaterally 

in  an  action  between  the  attachment  debtor  and  a  purchaser  under  an  execution 

issued  on  a  Judgment  secured  In  the  attachment  proceedings. 

Sehloater  v.  Beemer,  412. 
ATTESTATION  OF  WILL.    See  Wills,  8, 9, 10. 

ATTORNEY  AND  CLIENT. 

Nature  of  Claim  of  Attorney  for  an  Estate. 

The  claim  of  an  attorney  against  an  administrator  for  services  rendered  to  an 
estate  is  a  claim  against  both  the  administrator  and  the  estate,  and  It  is  not  af- 
fected in  any  way  by  the  failure  of  the  administrator  to  perform  his  trust  duty. 

Mill*'  Estate,  421. 
BANKS  AND   BANKING. 

Advances  on  Security  Note. 

1.  Defendants  executed  a  note  to  plaintiff,  a  banker,  to  secure  a  present  payment 
and  future  advances  if  he  should  choose  to  make  any.    After  be  had  refused  to 
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make  further  advances,  defendants  deposited  certain  drafts,  which  were  credited 
to  their  account.  When  one  of  the  drafts  was  paid,  a  clerk  credited  the  amount 
to  them,  not  knowing  that  It  was  credited  before.  On  discovering  the  mistake,, 
plaintiff  charged  the  amount  back  to  defendants,  but  they  checked  against  the 
amount  so  credited,  and  plaintiff  honored  the  checks.  Held,  in  an  action  on  such 
note,  that  the  amount  so  paid  on  such  checks  should  be  considered  as  advanced 
under  such  agreement.  Haines  v.  Cadwell,  229. 

Building  and  Loan  Companies  Not  Banking  Corporations. 

2.  A  foreign  corporation  making  loans  upon  security  of  real  estate  and  pledges 
of  its  own  stock  is  not  a  "banking  corporation,"  within  Hill's  Ann.  Laws,  gg  3276, 
8277,  requiring  such  a  corporation  to  record  a  power  of  attorney  in  each  county 
where  it  has  a  resident  agent.  Pacific  Building  Co,  v.  Hill,  280. 

BANKS  OF  STREAMS. 

Right  to  Enlarge  Natural  Depressions.    See  Waters,  l. 
BILL  OP  EXCEPTIONS. 

Making  Stenographic  Notes  Part  of  the  Bill.    See  Appeal,  6,  7,  8. 

BILL  OF  RIGHTS,  Art.  I,  \\  26, 38.  Ladd  v.  Holmes,  182, 188. 

BILL  OF  PEACE. 

Necessary  Allegations  of  Pleadings.    See  Quieting  Title,  2, «,  8. 

Proofs  Under  Suits  to  Remove  Clouds  From  Titles  or  to  Determine  Adverse 

Interests  in  Land.    See  Quieting  Title,  2, 4. 

General  Nature  of  Statutory  Remedy.   See  Quieting  Title,  5,  7. 

BILLS  AND  NOTES.    See,  also,  Interest. 

Actions— Defective  Pleadings—Waiver  by  Answering  Over. 

1.  The  defect  in  the  complaint  in  an  action  on  a  note  in  alleging  only  the  con- 
clusion that  a  certain  sum  is  due,  Instead  of  stating  when  the  note  matured,  Is 
waived  by  answering  over.  Creecy  v.  Joy,  28. 

Actions— Immaterial  Variance  Between  Pleadings  and  Proofs. 

2.  There  is  not  a  material  variance  between  an  allegation  of  the  execution  of  a 
Joint  and  several  note  by  certain  named  persons  and  proof  of  the  execution  of  a 
Joint  note  by  said  parties  and  that  one  of  the  parties  Is  dead.        Creecy  v.  Joy,  28. 

Idem. 

3.  Where  in  an  action  on  a  note  an  Indorsement  was  alleged  to  have  been  made, 
and  the  note  delivered,  November  20,  it  was  competent  to  prove  that  the  note  was 
actually  delivered,  indorsed  in  blank,  in  the  previous  August,  and  that  on  Novem- 
ber 20  an  Indorsement  of  a  waiver  of  demand  and  notice  of  protest  was  made  on 
the  note.  Delsman  v.  FHedlander,  83. 

Action  on  Joint  Note— Liability  of  Survivor. 

4.  An  action  can  be  maintained  against  the  survivor  of  the  makers  of  a  Joint 
promissory  note  without  Joining  the  representatives  of  the  deceased  maker. 

Creecy  v.  Joy,  28. 

Action— Inconsistent  Defenses— Effect  of  Extending  Note. 

5.  A  denial  In  the  answer  in  an  action  on  a  note  that  there  is  any  sum  due  on 
the  note  from  defendants  is  not  so  inconsistent  with  an  affirmative  defense  that 
the  defendants  are  merely  sureties,  and  have  been  relieved  from  liability  by  an 
unauthorized  extension  of  time  by  the  principal,  as  to  authorize  the  court  to 
strike  out  the  affirmative  defense,  as  such  denial  is  compatible  with  the  affirma- 
tive defense,  because  the  alleged  extension  of  time  would  discharge  the  defend- 
ants from  all  liability.  Randall  v.  Simmons,  554. 
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Contract  of  Indorsement. 

6.  An  Indorsement  by  the  payee  of  a  promissory  note  of  the  words,  "I  hereby 
guaranty  payment  of  the  within,  and  waive  demand,  notice  of  protest,  and  pro- 
test,'1 on  the  back  thereof  is  a  contract  of  indorsement  and  not  of  guaranty. 

Delsman  v.  Iriedlander,  36. 

Waiving  Protest— Need  of  Consideration. 

7.  Where  on  the  day  when  a  note  was  due  the  Indorsers  thereof  signed  a  pro- 
vision on  the  back  of  the  note  waiving  demand,  notice  of  protest,  and  protest,  no 
consideration  was  necessary  to  uphold  such  waiver.    Delsman  v.  Friedlander,  38. 

Effect  of  Guaranty— Need  to  Demand  Payment  of  Maker. 

8.  A  guaranty  of  payment  Is  an  absolute  promise  to  pay  the  guarantied  obliga- 
tion when  due,  no  demand  or  notice  is  necessary  to  hold  the  guarantor,  and  mere 
passlveness  on  the  part  of  the  holder  will  not  release  the  guarantor. 

Delsman  v.  Friedlander,  33. 

Effect  of  Promising  Higher  Interest  After  Default. 

9.  A  provision  in  a  promissory  note  that  if  it  shall  not  be  paid  at  maturity  it 
shall  thereafter  bear  a  specified  higher  rate  of  Interest  than  before  maturity  (such 
higher  agreed  rate  being  less  than  the  highest  legal  rate)  Is  an  agreement  for  liqui- 
dated damages,  which  the  parties  are  at  liberty  to  make  if  they  choose. 

Close  v.  Riddle,  592. 

Partnership  Note— Dissolution— Effect  of  Assuming  Debts. 

10.  Where  a  creditor  of  a  partnership,  holding  a  note  Jointly  executed  by  the 

partners,  has  notice  that  one  partner  has  assumed  the  firm  debts,  thus  creating 

the  relation  of  principal  and  surety  between  the  partners,  an  extension  of  the 

time  of  payment  to  the  partner  assuming  the  debt,  without  the  consent  of  the 

other  partner  thereto,  operates  to  discharge  the  latter  from  all  liability. 

Lazelle  v.  Miller,  549. 
Effect  of  Accepting  Interest  in  Advance. 

11.  The  acceptance  of  Interest  on  a  note  in  advance  by  a  creditor  from  his  prin- 
cipal debtor  is  an  extension  of  the  time  of  payment,  and  will  release  the  surety,  if 
made  without  his  consent.  Lazelle  v.  Miller,  549:  Randall  v.  Simmons,  554. 

BLASTING. 
Necessity  For  Rules  in  Qurrry.    See  Master  and  Servant,  13. 

BOND  Of  Public  Officer. 
Nature  of  Acts  For  which  Sureties  Are  Liable.    See  Officers,  4. 

BONA  FIDE  PURCHASERS.    See  Fraudulent  Conveyance. 

BOUNDARIES. 

Descriptions— Courses— Monuments. 

It  is  a  general  rule  that  monuments  control  courses  and  distances  in  construing 
descriptions  of  land,  but  this  must  yield  to  the  superior  rule  that  the  entire  instru- 
ment must  be  considered  with  Its  surrounding  circumstances  and  upheld  if 
reasonably  possible.  Baker  County  v.  Benson,  207. 

BRIEFS. 

Excusing  Delay  in  Filing— Sickness.    See  Rules  of  Court,  3. 
Expense  of  Unnecessary  Matter  In.    See  Costs,  7. 

BUILDING  AND  LOAN   ASSOCIATIONS. 

Building  and  Loan  Companies  Not  Banking  Corporations. 

1.  A  foreign  corporation  making  loans  upon  security  of  real  estate  and  pledges 
of  its  own  stock  Is  not  a  "banking  corporation,"  within  Hill's  Ann.  Laws,  \\  3276, 
3277,  requiring  such  a  corporation  to  record  a  power  of  attorney  in  each  county 
where  it  has  a  resident  agent.  Pacific  Building  Co.  v.  Hill,  260. 
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Usurious  Contract. 

2.  A  contract  by  a  borrower  from  a  loan  company  under  which  he  purchases  a 
stated  amount  of  stock  in  the  company,  at  once  assigns  half  of  his  purchase  to 
the  company  absolutely,  as  a  premium  for  the  loan,  and  then  pays  the  monthly 
assessments  on  his  entire  subscription,  together  with  six  per  cent  interest  on  the 
amount  borrowed,  is  usurious,  since  the  interest  and  monthly  assessments  com- 
bined amount  to  more  than  ten  percent  on  the  loan,  and  no  higher  rate  than  ten 
per  cent  can  be  directly  or  indirectly  paid  for  the  use  of  money  in  this  state.  A 
company  doing  a  loan  business  on  that  plan  is  not  a  legitimate  building  and  loan 
association,  and  all  payments  made  by  the  borrower  should  go  to  the  extinguish- 
ment of  the  loan  with  the  interest  that  may  have  accumulated  thereon  at  the 
agreed  rate.  Pacific  Building  Co.  v.  Hill,  280. 

Interpretation  of  Contract— Place  of  Performance. 

3.  Where  a  citizen  of  Oregon  and  a  foreign  building  and  loan  association  doing 
business  in  Oregon,  made  a  contract  in  Oregon,  to  be  executed  by  payment  of 
money  in  California,  such  contract  being  usurious  by  the  laws  of  Oregon,  but  not 
so  by  the  laws  of  California,  it  will  not  be  enforced  by  the  courts  of  Oregon,  the 
principle  of  interstate  comity  not  requiring  the  enforcement  of  contracts  contra- 
vening public  policy  or  violating  law.  Particularly  is  this  true  where  the  sur- 
rounding circumstances  justify  the  conclusion  that  the  contract  was  drawn  with 
the  intention  of  evading  the  Oregon  laws  and  court  decisions. 

Pacific  Building  Co.  v.  Hill,  280. 

Contracts  of  Foreign  Corporations— What  Law  Governs. 

4.  A  contract  between  a  resident  citizen  of  Oregon  and  a  foreign  corporation 
having  a  local  agent  in  this  state,  concerning  Oregon  land,  is  an  Oregon  contract, 
and  should  be  construed  according  to  the  laws  and  court  decisions  here,  though 
the  principal  and  interest  are  in  terms  payable  at  the  home  office  of  the  corpora- 
tion, and  it  has  for  the  convenience  of  its  patrons  sent  to  such  local  agent  for 
collection  the  receipts  for  the  amounts  due  under  the  contract,  and  though  the 
contract  contained  a  distinct  agreement  that  It  should  be  construed  in  accord- 
ance with  the  laws  of  the  home  state  of  corporation. 

Hicinbothein  v.  Interstate  Loan  Auoc.  511. 
BURDEN  OP  PROOF. 

Admitted  Allegations  Need  not  be  Proved.    See  Evidence,  15. 
Where  Loss  Appears  in  Value  of  an  Estate.    See  Exs.  and  Admrs.  11. 

CALENDARS. 
Advancing  Cause  for  Argument.    See  Rules  of  Court,  1. 

CASES  FROM  THE  OREGON  REPORTS  Applied,  Approved,  Cited,  Criticised, 
Distinguished,  Followed,  and  Overruled  in  This  Volume. 

Same  as  Oregon  Cases. 
CENSUS. 

Judicial  Notice  of  Time  of  Taking.    See  Evidence,  7. 

CERTIFICATE. 

Identification  in  Supreme  Court  of  Evidence  in  Case  Commenced  in  County 
Court.   See  Appeal,  13. 

CERTIORARI.    Same  as  Writ  of  Review. 

CHARGING  JURY. 

Need  of  Giving  Duplicate  Instructions.    See  Trial,  0. 
Manner  of  Presenting  Respective  Theories.    See  Trial,  0. 
Covering  Matters  Not  in  Issue.    See  Trial,  7. 
Special  Instructions  Should  be  Requested.    See  Trial,  10. 
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CHARTERS  OF  CITIES. 

Ashland,  1901,   Sec.  8,  Houck,  v.  Ashland,  117. 

Sec.  08,  Venable  v.  Police  Commissioners,  158, 

Sec  69,  Venable  v.  Police  Commissioners,  456. 

Sec.  70,  Venable  v.  Police  Commissioners,  456. 

Sec.  87,  Wagner  v.  Portland,  887. 

Sec.  99,  Venable  v.  Police  Commissioners,  468. 

Sec.  101,  Venable  v.  Police  Commissioners,  468. 

Bee  156.  f  Tnoma8»  v»  Portland,  60. 
.  ^  t  Oregon  Real  Estate  Company  v.  Portland,  56. 

Salem,  1899,    Sec.     6,    Salem  v.  Anson,  889. 

CITATION  to  Administrator,  Need  of.    See  Ex.  and  Admr.  12. 
CITIES.   Same  as  Municipal  Corporations. 
CITY  CHARTERS.    Same  as  Charters  of  Cities. 
CITY  ORDINANCES.   Same  as  Ordinances  of  Cities. 
CLAIM  AND  DELIVERY.    Same  as  Replevin. 
CLASS  LEGISLATION. 
Primary  Election  Law  as  Granting  Special  Privileges.   See  Const.  Law,  8. 

CLERKS  OF  COURTS. 

County  Clerks— Right  to  Charge  for  Services. 

1.  Under  a  statute  providing  a  salary  for  a  county  clerk,  to  be  exclusive  of  all 
other  charges  and  compensation,  except  for  furnishing  copies  to  private  parties, 
a  county  is  a  "private  party"  as  to  the  clerk  of  another  county,  and  the  clerk 
may  properly  charge  the  other  county  for  copies  of  his  records,  even  if  required 
by  a  subsequent  law  to  furnish  them,  though,  generally,  counties,  being  instru- 
mentalities of  government,  are  not  liable  for  the  services  of  public  officials. 

Baker  County  v.  Benton,  207. 

County  Clerks— Right  to  Prepayment  of  Fees. 

2.  A  county  clerk  who  is  obligated  to  do  certain  work  for  a  public  corporation, 

and  Is  entitled  to  charge  therefor,  cannot  Insist  on  having  his  fees  in  advance. 

Baker  County  v.  Benton,  207. 
CLOUD  ON  TITLE. 

Void  Assessments-Tendering  Tax  or  Penalty.    See  Taxation,  2,  ft. 
Void  Tax-Sale  Certificate  as  Cloud  on  a  Title.    See  Quieting  Title,  1, 5. 
Nature  of  Suit  to  Remove  a  Cloud.    See  Quieting  Title,  «, 7. 

CODE  CITATIONS.    Same  as  Statutes  of  Oregon. 

COLLATERAL  ATTACK. 

See  Judgments,  3, 4, 5.    . 
See  Constitutional  Law,  1. 

COMMENCEMENT  OP  ACTION.    See  Limitation  of  Actions. 

COMPLAINT.    See  Pleading,  6-14. 

CONFLICT  OF  LAWS. 

Contracts  of  Foreign  Corporations— What  Law  Governs. 

1.  A  contract  between  a  resident  citizen  of  Oregon  and  a  foreign  corporation 
having  a  local  agent  in  this  state,  concerning  Oregon  land,  is  an  Oregon  contract, 
and  should  be  construed  according  to  the  laws  and  court  decisions  here,  though 
the  principal  and  interest  are  in  terms  payable  at  the  home  office  of  the  corpora- 
tion, and  the  contract  contained  a  distinct  agreement  that  it  should  be  construed 
In  accordance  with  the  laws  of  the  home  state  of  the  corporation. 

HiHnbothem  v.  Interstate  Loan  Assoc.  511. 


Constitutional  Law.  633 

Interpretation  of  Contract— Place  of  Performance. 

2.  The  general  rule  that  a  contract  for  the  payment  of  money,  entered  Into  bona 
fide  In  one  state,  and  made  payable  in  another,  will  be  construed  and  enforced 
according  to  the  laws  of  the  state  where  payable,  is  subject  to  the  qualification 
that  no  state  is  bound  to  enforce  in  its  courts  any  contract  that  is  injurious  to  Its 
public  rights,  or  offends  its  morals,  or  contravenes  Its  public  policy. 

Pacific  Building  Co.  v.  Hill,  280. 
CONSPIRACY. 

Stating  The  Facts  In  Actions  Based  On.    See  Pleading,  5,  6. 
Showing  Acts  of  Agents  of  Defendants.    See  Evidence,  9. 

CONSTITUTIONAL  LAW. 

Collateral  Proceeding. 

1.  It  is  a  general  rule  that  in  a  collateral  proceeding  the  constitutionality  of  a 

statute  will  not  be  considered,  but  the  court  will  assume  that  the  act  is  valid. 

Baker  County  v.  Benson,  207. 
Limit  of  Legislative  Power. 

2.  No  legislature  can  declare  valid  an  act  which  has  been  declared  Invalid  by  a 
court  of  competent  Jurisdiction,  for  no  independent  department  of  government 
may  interfere  with  the  powers  of  a  co-ordinate  branch.       Thomas  v.  Portland,  50. 

Submission  to  Popular  Vote. 

3.  The  expression  in  the  Const.  Or.  Art.  I,  §  21,  that  no  law  shall  be  passed,  the 
taking  effect  of  which  shall  be  made  to  depend  on  any  authority,  except  as  pro- 
vided by  the  constitution,  "provided  local  and  special  laws  may  take  effect  or  not, 
upon  a  vote  of  the  electors  interested,"  is  neither  a  grant  nor  a  limitation  of  power, 
but  merely  a  qualification  on  the  preceding  clause,  and  does  not  make  it  obligatory 
on  the  legislature  to  submit  to  the  interested  electors  the  question  whether  certain 
territory  in  one  county  should  be  separated  therefrom  and  annexed  to  another, 
and  a  special  act  providing  for  such  annexation  is  not  unconstitutional  because 
It  Is  not  conditioned  on  popular  approval  through  the  ballot. 

Baker  County  v.  Benson,  207. 

Election  Authorized  by  Law. 

4.  A  law  such  as  Laws,  1901,  p.  317,  requiring  the  holding  of  primary  elections  for 
the  selection  of  delegates  to  nominating  conventions  under  the  supervision  of 
public  officers  at  public  expense,  provides  for  an  election  "authorized  by  law  and 
not  provided  for  by  the  constitution,"  within  the  meaning  of  Const.  Or.  Art.  II,  \  2, 
prescribing  the  qualifications  of  electors  In  all  such  elections.   Ladd  v.  Holmes,  167. 

Rights  of  Electors  to  Vote. 

5.  Laws,  1901,  p.  317,  providing  a  method  of  holding  primary  elections,  is  not  In 

conflict  with  Const.  Or.  Art.  II,  §  2,  providing  that  qualified  electors  "shall  be  en. 

titled  to  vote  at  all  elections  authorized  by  law;"  for  the  right  to  vote  is  dependent 

upon  the  residence  of  the  elector  and  the  nature  of  the  election. 

Ladd  v.  Holmes,  167. 
Free  and  Equal  Elections. 

6.  The  meaning  of  the  word  "free"  in  the  Constitution  of  Oregon,  Art.  II,  g 1, 
providing  that  "all  elections  shall  be  free  and  equal,"  is  that  the  voter  shall  not 
be  hindered  or  prevented  from  free  participation  in  the  election;  and  the  word 
"equal"  in  the  same  section  means  the  right  of  every  qualified  elector  to  have  his 
vote  counted  as  cast,  and  to  have  the  votes  of  only  qualified  persons  counted,  to 
the  end  that  his  vote  may  exercise  Its  Just  effect  in  proportion  to  the  number  of 
votes  cast  by  qualified  persons.  Ladd  v.  Holmes,  167. 

Idem. 

7.  The  Lockwood  Primary  Act  (Laws,  1901,  p.  817),  providing  a  method  of  hold- 
ing primary  elections  for  the  selection  of  delegates  to  nominating  conventions,  is 
not  in  conflict  with  Const.  Or.  Art  II,  2 1,  guarantying  that  elections  shall  be  "free 
and  equal."  Ladd  v.  Holmes,  167. 
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Equal  Privileges  and  Immunities. 

8.  An  election  law  such  as  Laws,  1901,  p.  817,  providing  a  method  of  holding  pri- 
mary elections  for  the  selection  of  delegates  to  nominating  conventions,  is  not  in 
conflict  with  Const.  Or.  Art  I,  g  20,  since  the  act  is  but  a  reasonable  regulation  of 
the  larger  parties,  designed  to  safeguard  the  privileges  of  the  electors  thereof,  and 
is  not  an  Infringement  of  the  rights  of  minor  parties.  Ladd  v.  Holmet,  197. 

Right  of  People  to  Peaceably  Assemble. 

9.  An  election  law  such  as  Laws,  1901,  p.  317,  requiring  the  holding  of  primary 
elections  under  the  supervision  of  the  general  election  officers,  prescribing  a  test 
for  the  indication  of  party  affiliations,  and  directing  the  manner  of  electing  com- 
mitteemen, fixing  their  terms  of  office,  and  specifying  their  duties,  is  not  an  un- 
warrantable Invasion  of  the  rights  of  political  parties,  nor  an  infringement  of 
the  rights  guarantied  by  Const.  Or.  Art.  I,  U  26, 88,  securing  the  right  of  the  people 
to  peaceably  assemble  to  consult  for  their  common  good,  and  prohibiting  the  im- 
pairing of  the  rights  and  privileges  retained  by  the  people.     Ladd  v.  Holme*,  107. 

Due  Process  of  Law. 

10.  An  act  providing  that  after  an  assessment  for  a  public  improvement  has 
been  adjudged  void  the  municipality  may  maintain  an  action  against  the  owners 
of  the  property  assessed,  is  not  a  taking  of  property  without  due  process  of  law, 
for  the  parties  affected  are  allowed  a  day  and  time  to  be  heard  on  the  right  and 
manner  of  assessment.  Thomat  v.  Portland,  50. 

Right  to  Verdict  of  Jury  in  Negligence  Cases. 

11.  Under  the  Constitution  of  Oregon,  Art.  I,  g  17,  providing  that  the  right  of 
trial  by  Jury  in  all  civil  cases  shall  remain  inviolate,  the  question  of  negligence 
must  be  left  to  the  Jury  to  determine,  where  the  defendant  has  been  put  upon 
the  defense,  even  though  there  may  not  be  any  conflict  in  the  testimony. 

Shobert  v.  May,  68. 
See  Counties,  Elections,  Public  Lands,  Statutes. 

CONSTITUTION  OP  OREGON. 


Article 


Article 


Article    IV,- 


Sec.  17, 

Sec.  18, 
Sec.  20, 
^Sec.  21, 
Sec.  26, 
Sec.  31, 
Sec.  38, 

fSec.  1, 
^'(Sec.    2, 

rSec.  8, 
Sec.  5, 
Sec.  8, 
Sec.  7, 
Sec.  20, 


f  Reade  v.  Pacific  Supply  Assoc.  85. 
<  Shobert  v.  May,  68,  78. 

Baker  County  v.  Benson,  207,  214,  216. 

Ladd  v.  Holmes,  168, 178, 180. 

Baker  County  v.  Benson,  208,  211,  219. 

Ladd  v.  Holmes,  168. 

Oregon  v.  Carlson,  566,  567,  W0. 

Ladd  v.  Holmes,  168. 

Ladd  v.  Holmes,  167, 178. 

Ladd  v.  Holmes,  167,  178, 179. 

Baker  County  v.  Benson,  208,  222. 

Baker  County  v.  Benson,  208,  222. 

Baker  County  v.  Benson,  208,  222. 

Baker  County  v.  Benson,  208,  222. 


Ladd  v.  Holmes,  168. 

Sec.  28,  Subd.  18,  Ladd  v.  Holmes,  172,  177. 

*.-.«  ,     ,rTT     c       .„  f  Herren's  Estate,  95. 

Article  VII,    Sec.  12,  {  Ruten|c  y  HMnakaPf  m. 

Article    IX,    Sec.  20,  Ladd  v.  Holmes,  190. 

Article    XI,    Sec.    3,  Hawkins  v.  Donnerberg,  108. 

_..  rSec.    1,  Baker  County  v.  Benson,  221. 

Articiexi\ ,  |  ^     g  Baker  County  v.  Benson,  221. 

Article  XV,    Sec.    6,  Baker  County  v.  Benson,  222. 

CONSTITUTION  OF  THE  UNITED  STATES. 
Fifth  Amendment,  Thomas  v.  Portland,  55  (in  footnote). 
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CONSTRUCTIVE  FRAUD.    See  Fraudulent  Conveyances,  5. 
CONTEMPT. 

Title  of  Civil  Contempt  Case— Amending  Title. 

1.  Under  Section  666  of  Hill's  Ann.  Laws,  a  contempt  proceeding  in  a  case  not  of 
public  interest  should  be  conducted  in  the  name  of  the  state  on  the  relation  of  the 
party  Interested,  and  where  such  a  proceeding  has  not  been  so  entitled,  It  is  dis- 
cretionary with  the  trial  court,  under  Section  101  of  Hill's  Ann.  Laws,  to  allow  an 
amendment  before  trial  changing  the  title  by  substltuing  the  State  ex  rel,  as 
plaintiff.  State  ex  rel.  v.  Downing,  800. 

Contempt— Contents  of  Affidavit— Aider  by  Answer. 

2.  An  affidavit  filed  as  the  basis  of  a  proceeding  for  a  contempt  not  committed 
in  the  presence  of  the  court  should  show  the  facts  constituting  the  contempt,  that 
the  order  that  has  been  disobeyed  had  been  served  on  the  defendant  or  that  he 
had  personal  knowledge  or  notice  of  it,  and  that  a  demand  to  comply  with  such 
order  had  been  made  by  some  person  authorized  to  require  such  compliance;  but 
the  want  of  some  of  or  all  these  allegations  may  be  supplied  by  the  answer,  in 
which  case  the  defect  is  cured.  State  ex  rel.  v.  Downing,  800. 

Judgment  of  Contempt— Necessity  of  Warrant. 

3.  A  Judgment  of  contempt  is  not  self-executing  under  the  statutes  of  Oregon, 
but  must  be  enforced  by  means  of  a  warrant  of  commitment,  which  is  to  Issue  at 
the  order  of  the  court.  State  ex  rel.  v.  Downing,  300. 

Force  of  Voidable  Order— Contempt. 

4.  Voidable  orders  are  in  force  until  they  are  set  aside  in  a  proper  proceeding; 
thus,  if  It  be  admitted  that  an  order  directing  a  Judgment  debtor  to  appear  for 
examination  in  supplemental  proceedings  is  voidable,  that  will  not  relieve  him 
from  contempt  proceedings  for  a  failure  to  comply  therewith,  where  the  court  had 
Jurisdiction  of  the  proceedings  at  their  inception.        State  ex  rel.  v.  Downing,  300. 

Effect  of  Reversing  Disobeyed  Order. 

5.  The  effect  of  a  reversal  of  an  order  fur  disobedience  of  which  a  person  has  been 
adjudged  guilty  of  contempt  Is  to  relieve  such  person  from  the  duty  of*  obeying 
the  order,  but  it  does  not  remit  any  fine  that  may  have  been  imposed. 

State  ex  rel.  v.  Downing,  300. 

Appealable  Order  in  Contempt  Proceeding. 

6.  An  order  adjudging  a  person  guilty  of  contempt  and  fixing  his  punishment 
is  a  final  and  appealable  order,  notwithstanding  an  additional  clause  that  further 
proceedings  be  stayed  until  the  further  order  of  court,  and  that  defendant  have  a 
stated  time  within  which  to  prepare  a  bill  of  exceptions,  the  effect  of  this  last 
clause  being  only  to  stay  the  enforcemen  t  of  the  order.   State  ex  rel.  v.  Downing,  300. 

CONTINUANCE. 

Trial— Discretion  of  Court. 

1.  Trial  courts  have  a  large  discretion  in  passing  upon  motions  for  continuances, 
but  the  authority  so  granted  must  be  exercised  according  to  legal  principles  and 
In  such  a  way  as  to  promote  substantial  Justice.  Linn  County  v.  Morris,  415. 

Example  of  an  Abuse  of  This  Discretion. 

2.  During  an  action  against  the  second  term  sureties  of  a  county  treasurer  to 
recover  for  alleged  defalcations  there  were  Indictments  pending  against  him,— one 
for  falling  to  account  for  moneys  coming  into  his  hands  during  the  first  term.  A 
continuance  was  asked  until  the  indictments  were  disposed  of,  because  the  treas- 
urer refused  until  then  to  testify  concerning  such  moneys.  On  trial  the  court 
found  that  at  the  close  of  the  first  term  the  treasurer  had  in  his  possession  the 
sum  of  $1,845,  and,  "in  the  absence  of  the  contrary,  and  on  the  presumption  that 
he  did  his  official  duty,  the  court  finds  that  he  paid  said  sum  to  himself  as  his 
own  successor,"  and  this  $1,845  formed  part  of  the  amount  for  which  Judgment 
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was  rendered  against  the  sureties.    Held,  that  It  was  error  to  refuse  the  continu- 
ance. IAnn  County  v.  Morris,  415. 

CONTRACTS. 

INTERPRETATION  OF  CONTRACT— PLACE  OF  PERFORMANCE. 

1.  The  general  rule  that  a  contract  for  the  payment  of  money,  entered  into 
bonaflde  In  one  state,  and  made  payable  in  another,  will  be  construed  and  en- 
forced according  to  the  laws  of  the  state  where  payable, -Is  subject  to  the  qualifi- 
cation that  no  state  is  bound  to  enforce  in  Its  courts  any  contract  that  is  injurious 
to  its  public  rights,  or  offends  its  morals,  or  contravenes  its  public  policy. 

Pacific  Building  Co.  v.  Hill,  280 ;  Hicinbothen  v.  Interstate  Loan  Assoc.  511. 

Contract  of  County— Ratification. 

2.  A  public  corporation  has  the  same  power  to  ratify  an  unauthorised  contract 
that  an  individual  has,  provided  It  Is  one  that  the  corporation  might  have  made 
in  the  first  Instance ;  and  a  ratification  is  equivalent  to  an  original  authorization. 

eteiner  v.  Polk  Ownl*,  121. 

Receipt  as  a  Contract— Parol  Evidence. 

3.  A  mere  receipt  is  always  open  to  parol  explanation,  but  when  it  is  also  the 
expression  of  a  contract,  It  is  subject  to  the  same  rules  as  other  contracts. 

MUos  v.  Cbvaeevieh,  239. 

WlLL— CONTRACT—  M  UTU  ALITY. 

4.  A  writing  reciting  that  the  maker,  being  in  sound  mind,  "declares  this  to  be 
my  last  will ;  that  is,  *  *  I  give  J.  the  rest  of  my  property,"  does  not  constitute 
a  contract  between  the  parties,  no  obligation  being  assumed  by  either,  and  may 
be  revoked  by  the  maker.  Richardson  v.  Orlh,  252. 

CONTRIBUTORY  NEGLIGENCE.    Wee  Master  and  8ebvant.  2. 

CORPORATIONS. 

When  Installment  Stock  Subscriptions  Are  Payable. 

1.  Subscriptions  for  corporate  stock  are  payable  as  the  directors  may  call  for 
them,  or  as  the  by-laws  may  provide,  and  the  statute  of  limitations  commences 
to  run  against  the  liability  of  the  subscriber  accordingly;  thus,  where  the  by-laws 
make  the  stock  payable  in  monthly  installments,  the  statute  runs  against  each 
installment  from  the  time  it  was  payable,  without  any  call  or  action  by  the  cor- 
poration or  the  directors  or  officers.  Hawkins  v.  Donnerberg^  87. 

Unpaid  Subscriptions— Limitation  of  Action. 

2.  Creditors  of  a  corporation  cannot  enforce  the  liability  of  stockholders  for  un- 
paid subscriptions  to  capital  stock  after  the  corporation's  right  to  collect  such 
subscriptions  has  become  barred  by  the  statute  of  limitations. 

Hawkins  v.  Donnerbergt  97. 

Building  and  Loan  Companies  Not  Banking  Corporations. 

3.  A  foreign  corporation  making  loans  upon  security  of  real  estate  and  pledges 
of  Its  own  stock  is  not  a  "banking  corporation,"  within  Hill's  Ann.  Laws,  H  3276, 
3277,  requiring  such  a  corporation  to  record  a  power  of  attorney  in  each  county 
where  it  has  a  resident  agent.  Pacific  Bldg.  Co.  v.  Hill,  2B0. 

Tort  by  Corporation— Liability  for  Acts  of  Officers. 

4.  Where  the  officers  of  a  corporation,  who  exercise  the  whole  executive  power, 
participate  In  and  direct  all  that  Is  done  in  the  commission  of  a  tort,  their  mall- 
clous,  wanton,  or  oppressive  Intent  may  be  treated  as  the  intent  of  the  corpora- 
tion, and  it  may  be  compelled  to  respond  to  punitive  damages. 

Bingham  v.  IApman,  3d 
Instructions  as  to  Liability  for  Torts. 

5.  Where  the  evidence  showed  that  the  chief  executive  officials  of  a  corporation 
either  did  or  authorized  all  the  acts  constituting  a  tort,  Instructions  regarding  the 
liability  of  the  corporation  for  punitive  damages  must  be  Interpreted  accordingly. 
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and  are  not  to  be  deemed  erroneous  because  they  may  be  broad  enough  to  make 
the  corporation  liable  In  such  damages  for  the  acts  of  any  of  its  officials,  regardless 
of  rank.  Bingham  v.  Liprnan,  868. 

Power  to  Make  Receiver's  Debts  a  Preferred  Lien. 

6.  In  appointing  receivers  of  corporations  not  quasi  public  in  character,  or 
authorising  their  receivers  to  continue  the  business  of  such  corporations,  courts 
of  equity  cannot,  without  the  consent  of  prior  Hen  creditors,  decree  that  the  debts 
of  such  receivers  incurred  in  carrying  on  the  business  of  the  defendant  corporation 
shall  take  precedence  over  prior  contract  Hens. 

United  States  Invest.  Corp.  v.  Portland  Hospital,  523. 

COSTS  AND  DISBURSEMENTS. 

Mutual  Open  Accounts. 

1.  An  account  on  which  payments  have  been  made,  but  against  which  there 
are  no  counter  demands,  is  an  open  but  not  a  mutual  account,  and  a  Judgment 
for  less  than  950  on  such  a  claim  does  not  carry  costs  under  sections  540  and  561  of 
Hill's  Ann.  Laws.  Allree  v.  Qregson,  509. 

Reasonable  Time  for  Filing  Cost  Bill  in  Supreme  Court. 

2.  Cost  bills  should  be  filed  in  the  supreme  court  within  a  reasonable  time  after 
the  decision  of  the  case,  but  under  Rules  20,  21,  and  22,  providing  a  certain  time 
within  which  parties  may  apply  for  a  rehearing,  and  that  the  mandate  shall  not 
be  issued  until  such  application  is  disposed  of,  It  may  sometimes  be  that  the  bal- 
ance of  the  term  at  which  the  case  was  decided  will  not  be  "a  reasonable  time" 
for  filing  the  cost  bill,  as  In  this  case.  Richardson  v.  Orth,  252. 

Ascertaining  Costs  Before  Issuing  Mandate. 

3.  Rule  22  of  this  court,  providing  that,  within  sixty  days  after  disposition  of  an 
appeal  or  petition  for  rehearing,  a  mandate  shall  issue  as  of  course  on  the  appli- 
cation of  either  party,  does  not  preclude  the  clerk,  on  application  being  made, 
from  filling  in  blanks  left  for  the  amount  of  costs  and  disbursements. 

Richardson  v.  Orth,  252. 
Appeal— Definiteness  of  Objections  to  Cost  Bill. 

4.  Under  Section  556 of  Hill's  Ann.  Laws,  objections  to  a  cost  bill  should  be  suffi- 
ciently definite  to  apprise  the  adverse  party  of  the  particulars  wherein  the  dis- 
puted Items  are  claimed  to  be  unwarranted,  and  this  rule  is  sufficiently  compiled 
with  by  a  series  of  objections  stating  that  the  alleged  cost  of  the  transcript  is  exces- 
sive because  it  was  for  unnecessary  documents,  and  that  the  abstract  contains  a 
certain  amount  of  irrelevant  matter,  and  that  the  cost  of  printing  the  brief,  ex- 
clusive of  repetitions  and  irrelevant  matter,  would  not  exceed  a  stated  amount. 

Ferguson  v.  Byers,  468. 

Appeal- Cost  of  Unnecessary  Matter  in  Transcript. 

5.  Under  Rules  1  and  2  of  the  supreme  court  (85  Or.  587,  588),  a  transcript  should 
contain  only  the  papers  specified  therein,  and  where  other  papers  have  been 
copied  Into  the  record  the  charge  for  such  copying  should  not  be  allowed  in  the 
cost  bill ;  as,  for  example,  the  losing  party  should  not  be  obliged  to  pay  for  the 
repetition  of  the  title  of  the  case,  the  repetition  of  the  cost  bill,  the  file  marks  on 
the  papers,  the  signatures  of  officers  and  attorneys,  and  such  irrelevant  matter. 

Ferguson  v.  Byerst  468. 
Appeal— Cost  of  Unnecessary  Matter  in  Abstract. 

6.  Parties  who  Include  unnecessary  matter  in  their  abstracts,  or  who  unnecessa- 
rily repeat  papers,  and  especially  long  indorsements  and  file  marks,  should  not 
be  allowed  the  expense  of  printing  them,  under  Rules  4  and  24  (35  Or.  587,  501,  006). 

Ferguson  v.  Byers,  488. 
Appeal— Cost  of  Unnecessary  Matter  in  Brief. 

7.  Parties  printing  briefs  in  the  supreme  court  should  not  reproduce  the  matter 
required  by  the  rules  to  be  In  the  abstract,  and  where  they  do  so  the  expense* 
thereof  should  not  be  allowed  as  part  of  the  costs.  Ferguson  v.  Byers,  46H. 
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Appeal— Clerical  Expense  or  Copying  Papers. 

8.  A  successful  party  in  the  supreme  court  Is  not  entitled  to  recover  as  an  item 

of  costs  the  expense  of  copying  the  papers  used  in  preparing  the  case  on  appeal. 

Ferguson  v.  Byers,  46S. 
COUNTERCLAIM. 

Effect  on  of  Motion  for  Nonsuit.    Bee  Set-off  and  Counterclaim,  1. 

COUNTIES. 

Contract  of  County— Ratification. 

1.  A  public  corporation  has  the  same  power  to  ratify  an  unauthorized  contract 
that  an  individual  has,  provided  it  is  one  that  the  corporation  might  have  made 
in  the  first  instance;  and  a  ratification  Is  equivalent  to  an  original  authorization: 
thus,  where  the  county  Judge  advised  that  a  wounded  pauper  be  taken  to  a  hos- 
pital for  treatment,  and  requested  a  physician  to  render  professional  services  to 
such  pauper,  and  present  his  bill  to  the  county  court,  and  the  court  afterwards 
allowed  and  paid  bills  for  care,  board,  and  hospital  charges,  such  action  consti- 
tuted a  ratification  of  the  arrangement  made  by  the  Judge,  so  as  to  render  the 
county  liable  for  the  value  of  the  physician's  services.   Steiner  v.  Polk  County,  121. 

Primary  Election  Law— Apportionment  of  Expense. 

2.  The  expenses  of  primary  elections  in  certain  cities,  held  under  Laws,  1901, 
p.  317,  being  an  incident  to  a  general  law,  may  be  Imposed  upon  the  counties  in 
which  such  cities  are  located.  Ladd  v.  Holmes,  1«7. 

Charge  for  Copying  Papers  for  Counties. 

8.  Under  a  statute  providing  a  salary  for  a  county  clerk,  to  be  exclusive  of  all 
other  charges  and  compensation,  except  for  furnishing  copies  to  private  parties, 
a  county  is  a  "private  party"  as  to  the  clerk  of  another  county,  and  the  clerk  may 
properly  charge  the  other  county  for  copies  of  his  records. 

Baker  County  v.  Benson,  207. 

Public  Officers— Services  to  Public  Corporations. 

4.  A  public  officer  is  not  entitled  to  demand  in  advance  his  legal  charges  for 
making  copies  of  records  for  a  county.  Baker  County  v.  Benson,  207. 

Right  of  County  Clerk  to  Fees  in  Advance. 

5.  Under  the  Const.  Or.  Art.  I,  \  18,  providing  that  no  man's  particular  services 
shall  be  demanded  without  Just  compensation  being  first  assessed  and  tendered, 
"except  In  the  case  of  the  state,"  a  public  officer  who  is  required  to  perform  cer- 
tain duties  for  a  public  corporation  and  Is  entitled  to  collect  fees  therefor,  cannot 
Insist  on  having  his  money  before  doing  the  work,  since  the  public  corporation 
Is  a  part  of  the  state,  and  therefore  within  the  excepting  clause. 

Baker  County  v.  Benson,  207. 
Changing  Counties— Apportioning  Debt. 

6.  It  Is  not  an  objection  to  an  act  annexing  part  of  one  county  to  another  county 
that  the  former  has  a  right  to  the  taxes  for  the  current  year  to  use  for  its  current 
expenses  and  debt,  of  which  it  cannot  be  deprived  by  an  arbitrary  legislative  act, 
where  the  act  provides  that  the  county  to  which  the  land  Is  annexed  shall  pay  a 
stated  Just  proportion  of  the  indebtedness  of  the  county  from  which  the  land  is 
taken.  Baker  County  v.  Benton,  207. 

Changing  Counties— Collateral  Proceeding. 

7.  It  is  a  general  rule  that  in  a  collateral  proceeding  the  constitutionality  of  a 
statute  will  not  be  considered;  thus,  In  a  mandamus  proceeding  by  Baker  County 
to  compel  the  clerk  of  Union  County  to  make  and  deliver  to  it  certain  transcripts 
as  required  by  a  legislative  act  annexing  part  of  Union  County  to  Baker  County, 
the  court  will  assume  that  the  act  is  valid.  Baker  County  v.  Benson,  207. 

Changing  Counties— Local  and  Special  Act. 

8.  An  act  annexing  a  part  of  one  county  to  another  county,  such  as  Laws,  1901, 
p.  435,  adding  to  Baker  County  a  part  of  Union  County,  is  both  local  and  special. 


Courts.  639 

within  the  meaning  of  the  Const.  Or.  Art.  I.  \  21,  stating  the  conditions  on  which 
certain  "local  and  special  laws"  may  take  effect.         Baker  County  v.  Benson,  207. 

Changing  Counties— Necessity  or  Popular  Vote. 

9.  The  expression  in  the  Const.  Or.  Art  1, § 21,  that  no  law  shall  be  passed,  the  tak- 
ing effect  of  which  shall  be  made  to  depend  on  any  authority,  except  as  provided 
by  the  constitution,  "provided  local  and  special  laws  may  take  effect  or  not,  upon 
a  vote  of  the  electors  interested,"  does  not  make  it  obligatory  on  the  legislature 
to  submit  to  the  interested  electors  the  question  whether  certain  territory  in  one 
county  should  be  separated  therefrom  and  annexed  to  another. 

Baker  County  v.  Benton,  207. 

Constitutionality  or  change  in  Senatorial  Districts. 

10.  An  act  annexing  part  of  a  county  in  one  senatorial  district  to  another  coun  ty 

in  the  different  district  is  not  unconstitutional  as  violating  Const.  Or.  Art.  IV, 

\\  8,  5,  6, 7,  regulating  the  apportionment  of  senators  among  the  several  conn  ties. 

Baker  County  v.  Benson,  '107. 
Changing  Counties— Courses— Monuments. 

11.  It  is  a  general  rule  that  monuments  control  courses  and  distances  in  con- 
struing descriptions  of  land,  but  tills  must  yield  to  the  superior  rule  that  the 
entire  instrument  must  be  considered  with  Its  surrounding  circumstances  and 
upheld  if  reasonably  possible.  For  example,  a  legislative  act  (Laws,  1901,  p.  435), 
annexing  part  of  one  county  to  another,  described  the  boundary  line  of  the  an- 
nexed portion,  in  part,  as  running  east  along  a  certain  township  line  to  the  west 
county  line;  thence  easterly  along  the  west  county  line  to  a  river.  The  west 
county  line  referred  to  ran  In  an  easterly  direction  along  the  summit  of  certain 
mountains  to  a  particular  point,  and  thence  due  east  to  the  river  referred  to;  and 
the  township  line,  when  extended  as  described,  did  not  intersect  but  ran  south  of 
the  summit  of  the  mountains.  It  was  held  that  the  court  would  assume  that  the 
legislature  intended  the  line  to  be  extended  east  to  the  river,  unless  it  intersected 
the  county  line,  in  which  event  It  was  to  follow  the  county  line,  and  that  by  thus 
disregarding  the  county  line  the  description  was  sufficiently  certain,  and  the  act 
valid.  Baker  County  v.  Benson,  207. 

COUNTY  CLERKS.    Same  as  Clerks  of  Courts. 

COUNTY  COURTS. 

Power  of  to  Settle  Accounts  of  Deceased  or  Removed   Administrators  or 
Guardian*.   See  Courts,  4, 5. 

COURSES  AND  DISTANCES.    See  Boundaries. 

COURTS. 

Power  of  Supreme  Court  to  Direct  a  Particular  Judgment. 

1.  On  appeal  from  a  Judgment  In  a  law  action  tried  before  a  Judge  alone,  the 
supreme  court  may  remand  the  case  with  a  direction  to  enter  a  particular  Judg- 
ment, if  all  the  facts  have  been  found;  but  If  no  finding  has  been  made  on  a 
material  point,  the  case  must  go  back  for  a  new  trial. 

Pacific  Lum.  Oo.  v.  Pretcott,  374. 
Idem. 

2.  Where,  in  an  action  to  restrain  the  obstruction  by  artificial  works  of  the  flow 
of  water  through  a  natural  depression  of  the  bank  of  a  stream,  It  is  claimed  that 
such  works  could  be  maintained  with  great  benefit  to  defendant,  and  without 
injury  to  plaintiff,  during  a  portion  of  the  season,  but  the  evidence  and  findings 
do  not  show  during  what  times  this  might  be  done,  the  appellate  court  should 
not  modify  an  Injunction  decree  so  as  to  permit  such  works  to  be  maintained  at 
any  time,  but  will  leave  such  matter  for  the  trial  court.  Mace  v.  Mace,  586. 
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Power  of  Equity  to  Make  Receiver's  Debts  a  Preferred  Lien. 

8.  Courts  of  equity  cannot,  without  the  consent  of  prior  lien  creditors,  decree 
that  the  debts  of  receivers  incurred  in  carrying  on  the  business  of  insolvent  cor- 
porations shall  take  precedence  over  prior  contract  liens. 

United  States  Invert.  Corp.  v.  Portland  Hospital,  52&. 

Probate  Courts— Accounting  Between  Administrators. 

4.  Under  Hill's  Ann.  Laws,  g  986,  giving  the  county  court  exclusive  Jurisdiction 
over  the  accounts  of  administrators,  etc.,  and  section  1078,  providing  that  the 
mode  of  proceeding  in  the  county  court  is  in  the  nature  of  a  suit  in  equity,  and 
Its  Jurisdiction  of  the  parties  is  obtained  by  citation,  the  county  court  has  Juris- 
diction of  a  suit  by  an  administrator  de  bonis  non  to  compel  the  representative 
and  sureties  of  the  first  administrator,  who  had  died,  to  settle  the  accounts  of 
their  principal.  Herren's  Estate,  90. 

Jurisdiction  to  Settle  accounts  of  Removed  Guardian. 

5.  The  county  court  has  Jurisdiction  to  settle  the  accounts  of  a  removed  guard- 
Ian  upon  the  petitions  of  the  sureties  of  such  guardian*  and  the  guardian  subse. 
quently  appointed.  Wilson's  Guardianship,  333. 

Probate— Appointing  Administrator— Residence  of  Deceased. 

6.  Under  Sections  1083  and  1085  of  Hill's  Ann.  Laws,  administration  on  the 
estate  of  a  deceased  intestate  inhabitant  of  Oregon  can  be  granted  only  by  the 
county  court  of  the  county  of  which  such  person  was  an  inhabitant  at  the  time 
of  death.  mate's  Estate,  849. 

See  Divorce,  2, 8. 
COVENANTS. 

Assignability  of  Promises  in  Mortgages. 

Where  a  mortgagor  covenants  to  pay  all  taxes  on  the  mortgage  and  the  prop- 
erty, and  that  If  not  paid  before  they  are  delinquent  the  mortgagee  may  pay, 
and  the  amounts  so  paid  shall  be  added  to  the  debt  and  be  secured  by  the  mort- 
gage, such  covenant  Is  binding  on  a  grantee  of  the  premises  who  assumes  the 
payment  of  the  mortgage,  and  also  inures  to  the  benefit  of  an  assignee  of  the 
mortgage.  Windle  v.  Hughes,  1. 

CREDITOR'S  SUIT. 

Limitation  of  Action— Right  by  Relation. 

Where  a  creditor  of  an  insolvent  corporation  files  a  creditor's  bill  against  it, 
another  creditor  who  subsequently  makes  himself  a  party,  and  proves  his  claim, 
Is  entitled  by  relation  to  the  benefit  of  the  suit  as  a  party  plaintiff  from  the 
beginning,  and  the  time  that  elapses  from  the  commencement  of  the  suit  to  his 
becoming  a  party  Is  not  to  be  construed  as  a  part  of  the  time  limited  for  the  com- 
mencement of  an  action  on  his  claim.  Dunne  v.  Portland  St.  Ry.  Co.  296. 

CROSSINGS.    See  Railroads  1, 8. 

CUMULATIVE  EVIDENCE.    When  Harmless    See  Appeal,  21. 

CURATIVE  ACT8. 

Effect  of  Act  Curing  Void  Street  Assessments.    See  Mun.  Corp.  15, 16. 
Effect  of  Act  Curing  Sales  of  Tide  Lands.    See  Public  Lands  2,  3. 

DAMAGES. 

Bond  to  Comply  With  Franchise— Liquidated  Damages. 

1.  Where  a  city  has  required  from  the  grantee  of  a  public  franchise  a  bond  con- 
ditioned that  the  terms  of  the  grant  shall  be  complied  with,  and  the  bond  has 
been  tendered  and  accepted,  the  sum  specified  In  such  bond  Is  substantially  a 
statutory  penalty,  and,  upon  a  breach  of  the  bond,  the  entire  sum  may  be  recov- 
ered, without  proof  of  special  i  nj  ury.  Salem  v.  Anson,  339. 


Divorce.  641 

Punitive  Damages  in  Tort  Actions. 

2.  In  actions  against  corpora  tons  for  tort  punitive  damages  may  be  allowed 
under  proper  circumstances.  •  Bingham  v.  Lipman,  388. 

Assessment  of  Damages  by  the  Court  in  Tort  Actions. 

8.  Under  Hill's  Ann.  Laws,  §  249,  subds.  1  and  2,  providing  that,  in  an  action 
sounding  in  tort,  when  the  defendant  has  failed  to  answer,  the  court  shall  assess 
the  damages  (which  is  by  section  401  made  applicable  to  suits  In  equity),  it  is  the 
duty  of  the  court  to  assess  the  damages  after  taking  testimony,  even  though  the 
defendant  has  answered  without  denying  the  allegations  as  to  the  amount  of 
damages.  Gohre*  v.  Illinois  Attn.  Co.  516. 

DEBTOR  AND  CREDITOR. 

See  Corporations,  1,  2;  Fraudulent  Conveyances. 
DECEDENTS.    Same  as  Executors  and  Administrators. 
DECLARATIONS  AGAINST  INTEREST.    See  Evidence,  10. 
DEFICIENCY  JUDGMENT. 

Assumption  of  Debt  by  Grantee  of  Mortgaged  Land.    See  Judgments,  1. 

DEFINITIONS.    Same  as  Words  and  Phrases. 

DEPARTURE.    See  Pleading,  43. 

DIRECTING  VERDICT. 
Constitutional  Right  to  Verdict  in  Negligence  Cases.    See  Const.  Law,  11. 

DISCRETION. 

Granting  Continuance  of  Trial.    See  Continuance. 
Allowing  Amendments  to  Pleadings.    See  Pleading,  31, 32. 

DISMISSAL  at  Trial.    See  Trial,  3. 

DISMISSING  APPEAL. 

Practice  Where  Material  Part  of  the  Record  has  Been  Struck  Out  and  Cannot 
be  Replaced. 
See  Appeal,  0, 10. 

Accidental  Defect  in  Abstract— Amendment.    See  Appeal,  14. 

DIVORCE. 

Showing  for  Permanent  Alimony. 

1.  A  showing  that  defendant  had  property  worth  99,000,  and  a  monthly  income 
ample  to  support  his  family,  while  plaintiff  was  entirely  without  means,  was 
sufficient  to  justify  a  decree  for  $20  a  month  permanent  alimony. 

Brandt  v.  Brandt,  477. 
Modifying  Allowance  of  Alimony. 

2.  Under  Section  502  of  Hill's  Ann.  Laws,  giving  a  court  power  to  modify  a  di- 
vorce decree  so  far  as  it  may  provide  for  "the  maintenance  of  either  party  to  the 
suit."  a  decree  may  be  modified  so  as  to  retrospectively  cut  off  alimony  that  has 
already  accrued,  upon  a  proper  showing.  Brandt  v.  Brandt,  477. 

Finality  of  Allowance  of  Alimony. 

3.  Ordinarily  a  decree  fixing  alimony  will  be  considered  final  as  to  the  then 

existing  or  known  conditions;  still,  where  a  decree  awarding  permanent  alimony 

is  not  based  on  any  consideration  of  properly  rights  of  the  wife,  but  merely  as  a 

provision  for  her  support  and  maintenance,  the  statute  Is  sufficiently  broad  to 

authorize  an  order  releasing  defendant  from  the  payment  of  further  alimony  for 

causes  arising  subsequently  to  the  decree,  where  such  course  appears  equitable. 

Brandt  v.  Brandt,  477. 
40  OR.— 41. 
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Effect  on  alimony  of  Remarriage  of  Wife. 

4.  The  remarriage  of  a  divorced  woman  who  has  been  [granted  alimony  is  a 
strong  reason  for  modifying  the  decree,  and  where  such  an  order  has  been  made, 
the  husband  ought  not  to  be.  required  to  subsequently  resume  the  payments. 

Brandt  v.  Brandt,  4TT. 

5.  Where  a  wife  was  allowed  permanent  alimony,  and  subsequently  remarried, 
an  order  releasing  defendant  from  the  payment  of  alimony  which  had  accrued 
subsequent  to  such  marriage,  and  from  further  payment  of  alimony,  was  proper. 

Brandt  v.  Brandt,  477. 

Title  to  Realty. 

tf.  The  title  to  realty  cannot  be  determined  in  a  divorce  suit  except  as  it  may  be 
incidentally  involved— do  that,  where  the  case  has  been  dismissed  as  to  the  di- 
vorce, it  cannot  be  continued  as  one  to  obtain  a  reconveyance  of  land. 

Wetmore  v.  Wetmore,  332. 

DOCKETS. 
Advancing  Cause  For  Argument.    See  Rules  of  Court,  1. 

DUE  PROCESS  OF  LAW.    See  Const.  Law,  10. 

DUPLICITY.    See  Pleading,  1. 

EFFECT  BY  RELATION. 
Repeal  of  Statute— Proceedings  Already  Started.    See  Statutes,  5. 

ELECTION  OF  REMEDIES. 

Estoppel— Inconsistent  Claims— Election. 

1.  A  litigant  will  not  be  permitted  to  assume  Inconsistent  positions  in  a  legal 
proceeding,  but  must  elect  to  pursue  one  remedy  or  another. 

Keralakc  v.  Brower  Lutn.  Ob.  44. 

Appeal  From  Justice's  Court— Review. 

2.  An  initiation  of  an  appeal  from  a  Judgment  of  a  Justice  of  the  peace  is  not 
such  an  election  of  remedies  as  will  prevent  dropping  the  appeal  by  not  filing  the 
transcript  and  applying  for  a  writ  of  review.  Feller  v.  Filler,  73. 

ELECTIONS. 

Primary  Law— Equal  Privileges  and  Immunities. 

1.  An  election  law  such  as  Laws,  1901,  p.  317,  providing  a  method  of  holding  pri- 
mary elections  for  the  selection  of  delegates  to  nominating  conventions,  denying 
the  benefits  of  the  act  to  political  parties  which  did  not  cast  at  the  next  preceding 
election  at  least  a  specified  per  cent  of  the  total  vote,  but  permitting  such  minor 
parties  to  make  nominations  in  other  modes,  is  not  in  conflict  with  Const.  Or 
Art.  I,  g  20,  prohibiting  the  granting  to  any  citizen  or  class  of  citizens  of  privilege.'* 
or  immunities  which  upon  the  same  terms  shall  not  equally  belong  to  all  citizens, 
since  the  act  is  but  a  reasonable  regulation  of  the  larger  parties,  designed  to  safe- 
guard the  privileges  of  the  electors  thereof,  and  is  not  an  infringement  of  the  rights 
of  the  minor  parties.  Ladd  v.  Holme*,  197. 

Primary  Law— Right  of  People  to  Assemble. 

2.  An  election  law  such  as  Laws,  1001,  p.  317,  is  not  an  unwarrantable  invasion 
of  the  rights  of  political  parties,  nor  an  infringement  of  the  rights  guarantied  by 
Const.  Or.  Art.  I,  §g  26,  33,  securing  the  right  of  the  people  to  peaceably  assemble 
to  consult  for  their  common  good,  and  prohibiting  the  impairing  of  the  rights 
and  privileges  retained  by  the  people,  but  is  merely  a  regulation  of  party  man- 
agement, designed  to  secure  to  the  voters  a  free  expression  of  their  will. 

Ladd  v.  Holmes,  167. 
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Primary  Law— Free  and  Equal  Elections. 

3.  The  Lock  wood  Primary  Act  (Laws,  1901,  p.  817),  providing  a  method  of  hold- 
ing primary  elections  for  the  selection  of  delegates  to  nominating  conventions, 
imposes  no  restraint  upon  electors,  and  does  not  deny  to  them  their  proper  influ- 
ence; and  hence  it  Is  not  in  conflict  with  Const.  Or.  Art.  II,  g  1,  guarantying  that 
elections  shall  be  "free  and  equal."  Ladd  v.  Holmes,  167. 

Primary  Law— Election  Authorized  by  Law. 

4.  A  law  such  as  Laws,  1901,  p.  317,  requiring  the  holding  of  primary  elections 
for  the  selection  of  delegates  to  nominating  conventions  under  the  supervision 
of  public  officers  at  public  expense,  provides  for  an  election  "authorized  by  law 
and  not  provided  for  by  the  constitution,"  within  the  meaning  of  Const.  Or.  Art. 
H»  I  2,' prescribing  the  qualifications  of  electors  in  all  such  elections. 

Ladd  v.  Holmes,  167. 

Primary  Law— Right  of  Electors  to  Vote. 

5.  Laws,  1901,  p.  317,  providing  a  method  of  holding  primary  elections  for  the 
selection  of  delegates  to  nominating  conventions,  and  limiting  the  right  of  party 
electors  to  vote  at  their  respective  party  primaries,  is  not  in  conflict  with  Const. 
Or.  Art.  II,  I  2,  providing  that  qualified  electors  "shall  be  entitled  to  vote  at  all 
elections  authorized  by  law;"  for  the)  rlghtjx),.  vote  is  dependent  .upon  the  resi- 
dence of  the  elector  and  the  nature  of  the  election.  Ladd  v.  Holmes,  167 

Primary  Law— Title  of  Act. 

6.  Section  25  of  Laws,  1901,  p.  327,  requiring  the  appointment  of  a  county  man- 
aging committee  and  defining  its  duties,  is  germane  to  and  connected  with  the 
subject  of  the  act— "to  provide  for  primary  elections  In  cities  *  *  and  providing 
the  manner  of  conducting  the  same,"  *  *  —and  hence  the  law  is  within  the  pur- 
view of  Const.  Or.  Art.  IV,  §  20,  requiring  that  every  act  shall  embrace  but  one 
subject  and  matters  properly  connected  therewith,  which  subject  shall  be  ex- 
pressed in  the  title.  Ladd  v.  Holmes,  167. 

Primary  Law— Special  and  Local  Act. 

7.  The  primary  election  law  of  1901,  commonly  known  as  the  Lockwood  Act 
(Laws,  1901,  p.  817),  providing  a  method  of  holding  primary  elections  in  cities 
having  a  population  of  ten  thousand  or  more,  "as  shown  by  the  last  state  or  fed- 
eral census,"  though  applicable  to  but  one  city  at  the  time  of  its  enactment,  ex- 
tends to  all  cities  as  they  subsequently  acquire  the  prescribed  population,  as  the 
context  shows  that  the  act  was  not  Intended  to  apply  to  only  cities  that  had  ten 
thousand  people  at  the  time  of  the  last  preceding  census,  and  it  is  therefore 
neither  special  nor  local  within  the  meaning  of  the  Const.  Or.  Art.  IV,  §  23. 

Ladd  v.  Holmes,  167. 

8.  The  act  of  1901,  p.  317,  providing  a  method  of  holding  primary  elections  in 
cities  of  a  certain  class  Is  not  a  special  or  local  law  (Const.  Or.  Art.  IV,  §  23),  be- 
cause it  provides  for  the  punishment  of  offenses  arising  out  of  the  violation  of  its 
provisions,  since  that  is  merely  an  incident  of  the  act.  Ladd  v.  Holmes,  167. 

Primary  Law— Deprivation  of  Political  Right. 

9.  An  election  law  directing  that  no  person  shall  be  entitled  to  vote  at  a  primary 
election  unless  he  shall  have  complied  with  the  law  relating  to  registration  of 
electors  and  shall  be  entitled  to  vote  at  the  next  ensuing  general  election  (Laws, 
1901,  pp.  817,  323,)  does  not  exclude  unregistered  electors ;  for  the  registration  act 
(Laws,  1899,  p.  128),  now  made  operative  at  primary  elections,  permits  such  elec- 
tors to  vote  upon  prescribed  conditions.  Ladd  v.  Holmes,  167. 

Primary  Law— Apportionment  of  Expense. 

10.  The  expenses  of  primary  elections  in  certain  cities,  held  under  Laws,  1901, 
p.  317,  being  an  incident  to  a  general  law,  may  be  imposed  upon  the  counties  In 
which  such  cities  are  located.  Ladd  v.  Holmes,  167. 
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Primary  Law— Discrimination  Against  Districts. 

11.  Laws,  1901,  p.  827,  \  24,  declares  that  political  parties  may  provide,  as  they 
deem  best,  for  the  election  of  delegates  to  county  conventions  from  precincts  be- 
yond the  limits  of  cities  operating  under  the  law.  Section  25  directs  that  the 
county  committee  shall  be  composed  of  a  representative  from  each  precinct  in 
the  county,  and  requires  that  the  committee  shall  apportion  the  delegates  among 
the  precincts  In  accordance  with  the  party  vote  polled  at  the  last  preceding  elec- 
tion, upon  a  ratio  determined  by  it.  Held,  that  the  act  does  not  discriminate 
against  country  districts  and  deprive  them  of  representation  in  the  county  con- 
ventions, since  the  delegates  thereto  must  be  apportioned  in  accordance  with  the 
party  vote  polled  at  the  last  preceding  election  by  a  commltte  composed  of  a  rep- 
resentative from  each  precinct  of  the  county.  Ladd  v.  Holmes,  ltf7. 

Primary  Law— Regulating  Political  Parties. 

12.  Laws,  1901,  p.  817,  providing  a  method  of  holding  primary  elections  for  the 
selection  of  delegates  to  nominating  conventions,  is  not  void  for  falling  to  provide 
for  special  elections,  since  such  failure  relegates  the  parties  in  such  cases  to  prior 
existing  methods.  Ladd  v.  Holmes,  167. 

Primary  Law— Reasonable  Classification. 

18.  A  classified  election  law  that  operates  equally  upon  all  within  a  certain 
class,  as,  for  example,  upon  all  the  people  within  cities  over  a  given  size,  is  based 
upon  a  reasonable  distinction  and  is  enforceable.  Ladd  v.  Holmes,  167. 

ELECTRICITY. 

Live  Electric  Wires— Inference  of  Negligence. 

1.  In  actions  against  electric  companies  for  injuries  received  from  contact  with 
live  wires  in  public  ways  proof  of  the  breaking  of  the  wires  and  of  the  happening 
of  the  accident  makes  a  prima  facie  case  of  negligence. 

Boyd  v.  Portland  Electric  Co.  126. 

Injury  by  Live  Wire— Res  Ipsa  Loquitur. 

2.  Where  plaintiff  has  made  a  prima  facie  case  of  negligence  by  showing  that 
an  accident  happened  resulting  In  his  injury,  the  presumption  is  that  the  acci- 
dent would  not  have  happened  had  proper  care  been  taken. 

Boyd  v.  Portland  Electric  Cb.  128. 
Negligence— Question  for  Jury. 

3.  In  an  action  against  an  electric  company  for  injuries  received  from  contact 
with  a  live  wire,  where  plaintiff  has  made  a  prima  facie  case,  and  defendant  has 
introduced  evidence  that  the  accident  occurred  without  fault  on  its  part,  the 
question  of  negligence  Is  for  the  Jury.  Boyd  v.  Portland  Electric  Cb.  126. 

Negligence— I  nstructions. 

4.  In  an  action  against  an  electric  company  for  damages  caused  by  a  broken 
live  wire  hanging  in  the  street,  where  plaintiff  alleged  that  defendant  could  have 
known  and  did  know  of  the  break  in  time  to  remedy  the  defect,  but  negligently 
omitted  to  do  so,  it  was  not  error  to  submit  to  the  Jury  the  question  whether  the 
company  was  negligent  in  falling  to  discover  the  break. 

Boyd  v.  Portland  Electric  Co.  126. 

Electricity— Care  Required— Act  of  God. 

5.  Where  the  poles  and  wires  of  an  electric  company  are  properly  erected  and 
maintained,  and  a  storm  of  extraordinary  severity,  such  as  could  not  have  been 
reasonably  expected,  causes  a  wire  to  fall,  and  it  is  not  permitted  to  remain  an 
unreasonable  time  in  such  condition,  the  company  will  not  be  liable  for  resulting 
damage ;  but  if  the  storm  is  one  that  should  have  been  anticipated,  the  company 
will  be  liable.  Boyd  v.  Portland  Electric  Qo.  126. 
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Demand  of  Particular  Services  by  Public  Corporations. 

Under  Const.  Or.  Art.  I,  §  18,  providing  that  private  property  shall  not  be  taken 
for  public  use,  nor  the  particular  services  of  any  one  demanded  without  Just 
compensation,  "nor,  except  in  the  case  of  the  state,  without  such  compensation 
first  assessed  and  tendered,"  does  not  authorize  a  county  clerk,  required  by  a 
statute  to  furnish  certain  transcripts  to  another  county,  to  demand  his  compen- 
sation in  advance;  the  county  being  a  component  part  of  the  state,  and  there- 
fore within  the  excepting  clause.  Baker  County  v.  Benson,  207. 

EQUAL  ELECTIONS.    See  Elections,  3. 

EQUITY. 

Accountings  by  Administrators  and  Guardians. 

1.  Probate  courts  in  Oregon  have  control  over  accountings  by  the  representa- 
tives of  deceased  or  removed  executors,  administrators  and  guardians,  and  no 
resort  to  equity  for  that  purpose  is  necessary. 

Herren'8  Estate,  90;  Wilson'*  Guardianship,  SoS- 

Pleas  in  Equity—  Objection  to  Jurisdiction. 

2.  Under  the  practice  in  Oregon,  the  common-law  pleas  In  equity  no  longer 
prevail,  and  objections  to  the  Jurisdiction  are  presented  by  other  pleadings. 

Moore  v.  Shafner,  488. 

Equity— Avoiding  Tax-Sale  Certificates  as  Clouds  on  Title. 

8.  A  Bult  in  equity  may  be  maintained  against  a  county  to  remove  a  cloud 
upon  the  title  to  realty  created  by  tax-sale  certificates  held  by  the  county,  based 
upon  a  void  assessment,  as  such  suit  Is  not  in  the  nature  of  a  suit  to  avoid  pay- 
ment of  taxes,  and  in  form  the  suit  may  be  either  a  technical  suit  to  remove  a 
cloud  or  one  to  determine  an  adverse  Interest  in  the  land  under  Section  504  of 
Hill's  Ann.  Laws.  Moore*  v.  Clackamas  County,  536. 

Nature  of  Suit  Under  Section  504. 

4.  The  statutory  remedy  provided  by  Section  504  of  Hill's  Ann.  Laws  Is  an 
enlargement  of  the  equitable  remedy  to  remove  a  cloud,  and  may  be  Invoked 
without  waiting  for  possession  to  be  disturbed  by  legal  proceedings;  and  it  also 
affords  efficient  relief  against  instruments  and  proceedings,  such  as  tax-sale  cer- 
tificates, void  on  their  face,  or,  If  not  thus  void,  where  any  attempt  to  enforce 
them  would  necessarily  reveal  their  Invalidity,  whereas  without  the  statute  such 
instruments  and  proceedings,  because  of  their  patent  invalidity,  would  not  con. 
stltute  a  cloud.  Moores  v.  Clackamas  County,  536. 

ESTATES  OF  DECEDENTS.     See  Executors  and  Administrators. 

ESTOPPEL. 

Election  Between  Inconsistent  Claims. 

1.  A  litigant  will  not  be  permitted  to  assume  inconsistent  positions  in  a  legal 
proceeding,  but  must  elect  to  pursue  one  remedy  or  another ;  as,  for  example,  a 
creditor  of  an  insolvent  cannot  claim  part  of  the  fund  created  from  the  assigned 
property,  and  at  the  same  time  Insist  that  the  assignment  Is  void. 

Kerslakev.  Browcr  Lum.  Co.  44. 

2.  Where  a  creditor  of  an  Insolvent  wishes  to  repudiate  an  assignment  on  the 
ground  that  it  is  illegal  and  fraudulent,  he  should  apply  to  set  the  assignment 
aside.  Ker slake  v.  Brower  Lum.  Co.  44. 

Withdrawn  Claim  to  Attached  Property  Not  an  Estoppel. 
8.  Where  property  in  the  hands  of  an  officer  is  claimed  In  writing  by  a  stranger 
to  the  writ  under  which  It  Is  held,  the  withdrawal  of  the  claim  before  the  retiring 
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of  the  sheriff's  Jury  called  to  try  the  question  of  title  ends  the  trial  (Hill's  Ann. 
Laws,  g{  286,  288),  and  proceedings  thereafter  by  such  Jury  are  entirely  ineffective 
to  constitute  an  estoppel  on  the  claimant.  Singer  Mfg.  Co.  v.  Driver,  832. 

Fraudulent  Conveyance— Mistake—Innocent  Creditor. 

4.  A  person  who  has  permitted  another  to  obtain  and  hold  the  title  to  his  real 
property  for  many  years,  and  until  after  others  have  extended  credit  in  reliance 
on  such  apparent  ownership,  is  estopped  thereby  from  asserting  his  claim  as 
against  such  creditors.  Sears  v.  Davis,  286. 

Answer  to  Garnishment  as  an  Estoppel  on  Warehouseman. 

5.  Where  a  warehouseman,  on  being  served  with  a  copy  of  a  writ  of  attachment 
and  notice  of  a  suit  against  his  depositor,  as  specified  in  Hill's  Ann.  Laws.  g  149* 
makes  the  certificate  required  by  section  152,  showing  that  he  is  in  possession  of 
certain  grain  received  from  the  defendant,  for  which  negotiable  warehouse  re- 
ceipts were  issued,  such  warehouseman  is  not  estopped  by  the  Judgment  in  the 
suit  again st  the  defendant,  or  by  the  order  for  the  sale  of  such  grain,  from  show- 
ing that  such  depositor  had  transferred  such  receipt,  and  that  the  grain  had 
been  delivered  to  the  purchaser.  Adamson  v.  Frazier.  278. 

6.  Where  a  warehouseman,  as  garnishee,  has  made  a  certificate  that  he  has  cer- 
tain grain  received  from  the  defendant,  and  for  which  negotiable  receipts  were 
issued,  which  were  outstanding,  and  learns  before  Judgment  is  recovered  in  the 
suit  against  the  defendant  that  such  receipts  have  been  transferred,  he  Is  under 
no  obligation  to  notify  plaintiff* of  such  fact,  or  to  amend  his  certificate ;  nor  does 
a  failure  to  do  so  estop  him  from  showing  such  fact  when  an  attempt  is  made  to 
hold  him  for  the  grain  as  garnishee.  Adamson  v.  Frazier,  278. 

EVIDENCE. 

Parol  Evidence  to  Explain  Receipt  That  is  Also  a  Contract. 

1.  A  mere  receipt  is  always  open  to  parol  explanation,  but  when  it  is  also  the 
expression  of  a  contract,  It  is  subject  to  the  same  rules  as  other  contracts. 

Milos  v.  Oovacevich,  239. 

Parol  Evidence— Conclusiveness  op  Memorandum. 

2.  The  memorandum  contemplated  by  Section  602  of  Hill's  Ann.  Laws,  Is  one 
containing  the  terms  of  the  agreement  between  the  parties,  and  one  that  refers  to 
or  includes  only  a  part  of  a  transaction  is  not  conclusive  to  the  exclusion  of  oral 
testimony.  Haines  v.  Oadwell,  229. 

3.  A  receipt  that  expresses  the  terms  of  a  contract  cannot  be  varied  by  parol,  of 
course,  but  if  it  does  not  express  the  agreement  of  the  parties,  the  real  (acts  may 
be  shown;  and  if  the  terms  are  vague  or  ambiguous,  the  surrounding  circum- 
stances may  be  reviewed  to  make  clear  the  situation  of  the  parties. 

Hirsch  v.  Salem  Mills  Co.  601. 

Parol  Evidence  to  Explain  Disputed  Writing. 

4.  Where  there  is  an  issue  In  the  pleadings  as  to  whether  a  certain  receipt  con- 
tains the  terms  of  an  agreement  between  the  parties,  the  question,  like  other  dis- 
putes over  facts,  must  be  left  to  a  Jury.  Hirsch  v.  Salem  Mills  Co.  601. 

Propriety  of  Opinion  Evidence— Damages. 

5.  Except  where  expert  testimony  is  allowable,  witnesses  must  state  facts  only, 
it  being  the  province  of  a  Jury  to  draw  its  own  conclusions;  thus,  In  an  action  for 
damages,  a  witness  should  not  be  permitted  to  give  his  opinion  as  to  the  value  of 
the  injury  suffered.  United  States  v.  McOann,  13. 

Judicial  Notice. 

6.  Courts  will  in  subsequent  proceedings  in  a  given  caBe  take  Judicial  notice  of 
their  own  records  in  that  case.  MiU*'  Estate,  424. 

7.  Courts  take  Judicial  cognizance  of  the  times  when  both  state  and  federal  cen- 
suses are  taken.  Ladd  v.  Holmes,  at  p.  176, 
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8.  The  courts  take  Judicial  notice  of  the  terms  of  court  fixed  by  statute  for  the 
various  counties  In  this  state.  Feller  v.  Feller,  at  p.  76. 

Res  Gestae— Evidence  of  Acts  of  Agents  of  Conspirators. 

9.  Where  evidence  has  been  received  tending  to  support  a  charge  that  defend, 
ants  procured  the  arrest  of  plaintiff  in  pursuance  of  a  conspiracy  to  extort 
money  from  her,  the  acts  and  statements  of  the  defendants  and  of  the  officers 
who  made  the  arrest,  done  and  said  in  the  course  of  the  arrest  and  resulting  de " 
tention,  are  competent  as  part  of  the  res  gesta.  Jester  v.  IApman,  408* 

Res  Ispa  Loquitur. 

10.  Where  plaintiff  has  made  a  prima  facie  case  of  negligence  by  showing  that 
an  accident  happened  resulting  in  his  injury,  he  is  not  obliged  to  prove  any  spe- 
cific negligence,  though  it  may  have  been  alleged,  since  the  presumption  is  that 
the  accident  would  not  have  happened  had  proper  care  been  taken. 

Boyd  v.  Portland  Electric  Co.  128 . 

Inference  of  Negligence  From  Happening  of  Accident. 

11.  In  actions  against  electric  companies  for  injuries  received  from  contact 

with  live  wires  In  public  ways,  proof  of  the  breaking  of  the  wires  and  of  the 

happening  of  the  accident  makes  a  prima  fade  case  of  negligence. 

Boyd  v.  Portland  Electric  Oo.  126. 
Declarations  Against  Interest. 

12.  It  Is  always  competent  to  give  in  evidence  statements  made  by  a  party 
against  his  Interest.  Bingham  v.  Lipman,  363. 

Negative  Pregnant  Evidence. 

18.  The  negative  pregnant  rule  Is  as  applicable  to  evidence  as  to  pleading,  and 
the  same  result  follows  its  enforcement;  thus,  where  the  point  in  Issue  was  the 
ability  of  a  person  to  pay  a  judgment  for  $7,817,  his  evidence  that  he  had  not  had 
and  had  not  at  the  time  of  testifying  $10,000  in  lawful  money,  was  an  admission 
that  he  had  a  less  sum,  and  justified  a  finding  that  he  could  pay  the  Judgment 
If  he  would.  State  ex  rel.  v.  Downing,  309. 

Burden  of  Proof  in  Accountings. 

14.  Where,  in  a  suit  against  the  representative  and  sureties  of  a  deceased  or  re- 
moved administrator  or  guardian,  it  is  shown  that  a  certain  sum  was  on  hand 
when  the  last  report  was  made,  the  burden  of  proof  Is  on  the  defendant  to  show 
the  proper  administration  of  such  fund. 

Herren's  Estate,  90 ;   Wilson's  Guardianship,  352. 

Effect  of  Admitting  Note  and  Pleading  Payment. 

15.  An  answer  in  an  action  on  a  note,  expressly  admitting  the  execution  of  the 
note,  and  pleading  payment  thereof  is  a  sufficient  admission  of  its  execution  to 
dispense  with  proof  thereof.  Or  eery  v.  Joy,  28. 

EXCEPTIONS,  BILL  OF. 

Making  Reporter's  Notes  a  Part  Of. 

1.  A  document  which  consists  of  a  copy  of  all  the  proceedings  at  a  trial,  with 
an  order  of  court  directing  the  clerk  to  attach  it  to  the  bill  of  exceptions,  and 
which  is  so  attached,  Is  not  a  part  of  such  bill.  An  Identification  of  a  transcript 
of  the  stenographer's  notes  by  the  trial  judge,  with  a  direction  to  attach  it  to  the 
bill  of  exceptions  does  not  make  such  transcript  a  part  of  the  bill. 

Nosier  v.  Coos  Bay  Nav.  Oo.  305. 

2.  Under  Section  232,  Hill's  Ann.  Laws,  directing  that  a  bill  of  exceptions  shall 
set  out  the  objections  made  with  only  so  much  matter  as  may  be  necessary  to 
explain  them,  a  transcript  of  all  the  proceedings  during  the  trial  is  not  a  bill  or 
exceptions.  Nosier  v.  Coos  Bay  Nav.  Oo.  305. 

Effect  of  Motion  to  Strike  Bill  of  Exceptions. 

3.  Where  an  appeal  was  taken  In  the  manner  and  within  the  time  prescribed 
by  law,  and  abstracts  and  briefs  were  filed  as  required  by  the  rules  of  court,  the 
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appeal  will  not  be  dismissed,  or  judgment  affirmed,  on  motion  to  strike  the 
transcript  because  of  defects  In  the  bill  of  exceptions,  since  the  Jurisdiction  of 
the  court  and  the  sufficiency  of  the  complaint  could  not  be  raised  without  a  bill 
of  exceptions,  and  a  defective  bill  might  be  amended;  but  where  part  of  a  record 
has  been  stricken  out,  and  the  remaining  record  Is  not  sufficient  to  raise  the  ques- 
tions on  which  the  appeal  was  taken,  the  motion  to  strike  may  be  considered  as  a 
motion  to  affirm.  Nonler  v.  Cbo*  Bap  iWir.  Co.  905. 

EXECUTION. 

Execution  Against  Property  of  Decedents. 

1.  Under  Section  281  of  Hill's  Ann.  Laws,  providing  that  an  execution  may 
Issue  on  a  Judgment  against  a  deceased  debtor,  "and  may  be  executed  in  the 
same  manner  and  with  the  same  effect  as  if  he  were  still  living,  but  such  execu- 
tion shall  not  Issue  within  six  months  from  the  granting  of  letters  testamentary 
or  of  administration,  without  leave  of  the  county  court,"  an  execution  cannot 
Issue  against  the  property  of  a  deceased  debtor  prior  to-  the  appointment  of  an 
executor  or  administrator.  WcUson  v.  Moore,  204. 

Supplemental  Proceedings— Who  May  Make  Final  Order. 

2.  Under  Section  808  of  Hill's  Ann.  Laws,  providing  that  after  the  issuing  of  an 
execution,  and  on  proof  to  the  satisfaction  of  the  court  or  Judge  thereof  that  the 
Judgment  debtor  has  property  liable  to  execution  which  he  refuses  to  apply 
toward  the  satisfaction  of  the  Judgment,  such  court  or  Judge  may  by  an  order 
require  the  Judgment  debtor  to  appear  and  answer  under  oath  concerning  the 
same;  and  section  909,  providing  that  If  it  appears  by  the  examination  of  wit- 
nesses that  the  Judgment  debtor  has  any  property  liable  to  execution,  the  court, 
or  J  udge  shall  make  an  order  requiring  the  J  udgment  debtor  to  apply  the  same  in 
satisfaction  of  the  J  udgment;  the  preliminary  order  for  the  examination  of  the 
Judgment  debtor  may  be  made  by  the  Judge,  and  the  final  order  requiring  the 
satisfaction  of  the  Judgment  may  be  made  by  the  court. 

State  ex  rel  v.  Downing,  SOP. 

Effect  of  Failure  of  Debtor  to  Appear  Before  Referee. 

3.  The  failure  or  refusal  of  a  Judgment  debtor  to  appear  before  a  referee  for 
examination  regarding  property  that  he  may  have  liable  to  execution,  pursuant 
to  an  order  Issued  under  the  authority  conferred  by  Section  30H  of  Hill's  Ann. 
Laws,  does  not  affect  the  validity  of  any  order  that  such  referee  may  make  under 
section  800.  State  ex  ret.  v.  Downing,  800. 

Supplemental  Proceedings— Levy  on  Tangible  Property. 

4.  A  Judgment  creditor  Is  not  required  to  levy  on  and  sell  tangible  property  of 
the  Judgment  debtor  before  invoking  the  aid  of  supplemental  proceedings  under 
Section  308  of  Hill's  Ann.  Laws,  as  the  statute  authorizes  such  proceedings  on  the 
issuing  of  an  execution  and  proof  that  the  Judgment  debtor  has  property  subject 
to  execution  which  he  refuses  to  apply  toward  the  satisfaction  of  the  Judgment. 

Slate  ex  rel.  v.  Downing,  309. 

Necessity  for  Prior  Sale  of  Attached  Property. 

5.  The  statement  in  the  affidavit  In  proceedings  supplemental  to  execution  that 
the  Judgment  debtor  had  property  liable  to  execution  which  he  refused  to  apply 
toward  the  satisfaction  of  the  Judgment,  if  believed  by  the  court  or  Judge,  is  suf- 
ficient to  authorize  the  issuance  of  an  order  requiring  the  Judgment  debtor  to 
appear  for  examination  and  to  satisfy  the  Judgment,  notwithstanding  an  attach- 
ment of  tangible  property  without  levy  of  execution  thereon. 

State  ex  rel.  v.  Downing,  300. 

Supplemental  Proceedings— Appeal— Staying  Execution. 

6.  An  appeal  from  an  order  in  supplemental  proceedings  requiring  the  Judg- 
ment debtor  to  satisfy  the  Judgment  will  not  operate  as  a  stay  of  such  proceed- 
ings, In  the  absence  of  an  undertaking  by  the  Judgment  debtor  for  the  satlsfac- 
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tlon  of  so  much  of  the  order  as  may  be  affirmed,  since  the  order  is  so  closely  cod. 
nected  with  the  Judgment  as  to  be  a  part  thereof,  and  fall  within  the  meaning  of 
Hill's  Ann.  Laws,  \  538,  subd.  1,  which  requires  that  in  order  to  stay  proceedings 
on  a  money  Judgment  there  must  be  an  appeal  supported  by  an  undertaking  to 
satisfy  the  Judgment  if  affirmed.  State  ex  rel  v.  Downing,  800. 

Sufficient  Description  of  Judgment  in  Writ. 

7.  A  decree  in  divorce  dissolved  the  bonds  of  matrimony,  awarded  permanent 
alimony  to  the  amount  of  820  a  month,  and  $128  for  costs  and  living  expenses  pen- 
dente lite.  Subsequently,  after  considerable  alimony  was  due,  an  execution  was 
issued  in  favor  of  the  complainant  in  divorce,  and  againsl  defendant,  but  which 
failed  to  show  that  it  was  rendered  in  a  divorce  suit,  and  merely  recited  that 
plaintiff  had  obtained  a  Judgment  against  defendant  for  1128,  which  was  enrolled 
in  the  clerk's  office,  etc.;  and  on  motion  to  recall  the  execution  defendant  con- 
tended that  the  execution  was  void  for  uncertainty.  Held,  that  the  contention 
was  without  merit,  since,  the  attack  being  collateral,  and  It  being  sufficiently  evi- 
dent that  the  execution  issued  on  the  decree,  the  deficiency  of  the  execution  as  to 
the  recital  of  the  amount  covered,  etc.,  would  be  disregarded. 

Brandt  v.  lirandt,  477. 
EXECUTORS  AND  ADMINISTRATORS. 

Power  to  Appoint  Administrator— Residence  of  Deceased. 

1.  Under  Sections  1083  and  1085  of  Hill's  Ann.  Laws,  administration  on  the 
estate  of  a  deceased  Intestate  inhabitant  of  Oregon  can  be  granted  only  by  the 
county  court  of  the  county  of  which  such  person  was  an  inhabitant  at  the  time 
of  death.  Mate'*  Estate,  ted. 

Power  to  Compel  Accounting  Between  Administrators. 

2.  Under  Hill's  Ann.  Laws,  §  985,  giving  the  county  court  exclusive  Jurisdiction 
over  the  accounts  of  administrators,  etc.,  and  section  1078,  providing  that  the 
mode  of  proceeding  in  the  county  court  is  In  the  nature  of  a  suit  in  equity,  and 
its  Jurisdiction  of  the  parties  Is  obtained  by  citation,  the  county  court  has  Juris- 
diction of  a  suit  by  an  administrator  de  bonis  non  to  compel  the  representative 
and  sureties  of  the  first  administrator,  who  had  died,  to  settle  the  accounts  of 
their  principal.  Hen-en's  Estate,  90. 

Need  of  Bond  and  Oath. 

8.  Where  a  will  fixes  the  amount  of  the  executor's  bond  at  a  sum  that  Is  reason- 
able in  proportion  to  the  value  of  the  estate,  and  such  bond  has  been  given  to  the 
satisfaction  of  the  county  court,  the  executor  need  not  take  the  oath  prescribed 
by  Section  1088  of  Hill's  Ann.  Laws,  provided  for  in  cases  where  the  bond  is  dis- 
pensed with  by  the  testator.  Conser's  Estate,  138. 

Object  of  Notice  to  Claimants. 

4.  The  object  of  Hill's  Ann.  Laws,  g  1131,  requiring  every  executor  to  publish  a 
notice  of  the  time  and  place  for  presenting  claims  against  the  estate  is  to  give  that 
information  to  interested  persons,  and  the  giving  of  such  notice  is  not  a  prerequi- 
site to  the  right  of  the  executor  to  enter  on  the  discharge  of  his  duties. 

Conner's  Estate,  138. 
Necessity  of  Inventory— Final  Account. 

5.  The  requirements  of  Section  1112,  Hill's  Ann.  Laws,  as  to  the  filing  of  an  in- 
ventory of  an  estate,  should  be  substantially  complied  with,  but  if  some  of  the 
property  shall  be  omitted,  or  even  If  no  inventory  whatever  shall  be  filed,  the 
validity  of  the  final  account  will  not  be  affected  if  the  property  of  the  estate  has 
been  accounted  for;  in  short,  the  settlement  of  a  final  account  is  to  be  determined 
by  its  own  accuracy  and  completeness,  and  not  by  the  Inventory  at  all. 

Cbnser's  Estate,  138. 
Reasons  for  Removal  of  an  Administrator. 

6.  Under  Hill's  Aun.  Laws,  i/t  1094, 1100,  authorizing  the  removal  of  any  admin- 
istrator who  has  been  unfaithful  to  or  neglected  his  trust,  an  administrator  who 
has  sold  real  estate  under  order  of  the  county  court  and  reported  that  the  sale 
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was  for  cash,  and  then,  in  pursuance  of  an  order  of  confirmation,  has  delivered 
to  the  purchaser  a  deed,  all  without  receiving  any  money,  is  guilty  of  such  neg- 
lect of  his  trust  as  to  justify  his  removal.  Mills'  Estate,  424. 

7.  A  statement  in  a  petition  for  the  removal  of  an  administrator  that  the  estate 
is  indebted  to  petitioner,  that  certain  prior  proceedings  therein,  which  are  re- 
ferred to,  show  the  nature  and  history  of  petitioner's  claim,  is  not  a  statement  of 
a  conclusion,  but  Is  a  sufficient  allegation  of  petitioner's  Interest  to  show  his  right 
to  petition  under  Hill's  Ann.  Laws,  g  1004,  authorizing  any  creditor  or  person  In- 
terested in  an  estate  to  petition  for  the  removal  of  an  administrator,  as  the  court 
will  take  Judicial  notice  of  the  record  of  such  former  proceedings. 

Mill*'  Estate,  424. 
Who  May  Petition  for  Removal  of  an  Administrator. 

8.  A  person  who  has  performed  services  for  an  estate,  a  claim  for  which  has 
been  allowed  by  the  county  court,  has  an  interest  in  such  estate  sufficient  to  au- 
thorize him  to  petition  for  the  removal  of  the  administrator,  under  Hill's  Ann. 
Laws,  I  1094,  providing  that  any  creditor  of  an  estate,  or  any  person  interested 
therein,  may  apply  for  the  removal  of  an  administrator.  Mill**  Estate,  424. 

Effect  of  Removal  of  Administrator  on  His  Authority. 

9.  An  administrator  removed  by  the  county  court  Is  thereby  divested  of  all 
power  to  pay  any  claim  against  the  estate,  and  his  act  in  appropriating  funds  of 
the  estate  to  the  satisfaction  of  its  indebtedness  to  him  is  a  nullity. 

Rutenic  v.  Hamakar,  444. 

Accounting— Last  Account  is  Presumably  Correct. 

10.  For  the  purpose  of  an  accounting  with  an  administrator  the  county  court 
may  properly  assume  the  correctness  of  the  last  report  on  file  and  charge  the 
administrator  and  his  sureties  with  the  money  there  stated  to  be  on  hand. 

Herren't  Estate,  90 ;  Rutenic  v.  Hamakar,  444. 

Accounting— Appraised  Value— Loss— Burden  of  Proof. 

11.  Where  there  is  any  loss  in  value  of  the  assets  of  an  estate  as  shown  by  the 
Inventory  of  the  executor,  the  burden  Is  on  him  to  show  that  the  loss  occurred 
without  fault  on  his  part,  but  this  Is  done  when  It  appears  that  specified  prop- 
erty brought  all  it  was  reasonably  worth..  Oonser's  Estate,  188. 

Accounting— Need  of  Citation. 

12.  In  probate  as  in  other  legal  proceedings  a  voluntary  appearance  dispenses 
with  the  need  of  a  citation— and  where  an  administrator  answered  a  petition  for 
an  order  requiring  him  to  account,  and  appeared  at  the  hearing  on  the  petition, 
but  refused  to  attend  afterward,  an  order  settling  his  accounts  is  conclusive  on 
him  and  on  his  official  sureties,  for  his  voluntary  appearance  conferred  Jurisdic- 
tion. Rutenic  v.  Hamakar,  444. 

Pleadings  on  Objections  to  Final  Accounts. 

13.  A  convenient  practice  in  the  settlement  of  final  accounts  in  probate  Is  to 
consider  the  Issues  as  made  by  the  account  and  the  objections  thereto,  without 
requiring  a  reply  by  the  executor.  Canter1*  Estate,  13*. 

Set-off  to  Claim  Due  an  Estate. 

14.  In  an  action  by  an  administrator  of  an  Insolvent  estate  to  recover  a  sum 
claimed  by  the  estate,  the  defendant  cannot  set  off  a  claim  due  from  the  deceased 
or  his  estate,  for  he  would  thereby  obtain  a  preference  over  other  creditors— 
though  perhaps  the  rule  may  be  otherwise  when  the  estate  is  solvent. 

Rutenic  v.  Hamakar,  444. 

Objections  to  Final  Account— Setting  Aside  Sale. 

15.  On  objections  to  the  final  accounting  of  an  executor,  a  contention  that  the 
sale  of  real  estate  by  him  should  be  set  aside  because  made  for  an  inadequate  sum 
cannot  be  considered,  the  purchaser  not  being  a  party  to  the  proceedings,  and 
there  being  no  process  by  which  he  might  be  brought  in.  Cbnser's  Estate,  138. 
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Claimants  Against  Estates— Technical  Objections. 

16.  A  residuary  legatee  is  not  a  claimant  against  an  estate  within  the  meaning 
of  Section  1131  of  Hill's  Ann.  Laws;  but  if  he  were,  some  injury  must  be  shown 
before  he  will  be  permitted  to  object  to  the  flnal  account  because  some  technical 
requirement  has  been,  imperfectly  complied  with.  Conser's  Estate,  138. 

Right  of  Administrator  de  bonis  non  to  Sue. 

17.  Under  Hill's  Ann.  Laws,  \\  1098, 1099,  providing  that  on  the  death  or  removal 
of  an  administrator  a  new  one  shall  be  appointed,  who  shall  be  entitled  to  the 
exclusive  administration  of  the  estate,  and  to  maintain  any  necessary  action 
against  the  administrator  ceasing  to  act,  or  ugainst  his  sureties  or  representa- 
tives, an  administrator  de  bonis  non  may  recover  from  the  representative  of  the 
former  administrator  or  his  sureties  assets  converted  by  the  first  administrator. 

Herren's  Estate,  00. 

Execution  Against  Property  of  Decedents— Statutes. 

18.  Under  Section  281  of  Hill's  Ann.  Laws,  providing  that  an  execution  may 
issue  on  a  Judgment  against  a  deceased  debtor,  "and  may  be  executed  in  the 
same  manner  and  with  the  same  effect  as  If  he  were  still  living,  but  such  execu- 
tion shall  not  issue  within  six  months  from  the  granting  of  letters  testamentary 
or  of  administration  without  leave  of  the  county  court,"  an  execution  cannot 
issue  against  the  property  of  a  deceased  debtor  prior  to  the  appointment  of  an 
executor  or  administrator.  Watson  v.  Moore,  201. 

Nature  of  Claim  of  Attorney  for  an  Estate. 

19.  The  claim  of  an  attorney  against  an  administrator  for  services  rendered  to 
an  estate  is  a  claim  against  both  the  administrator  and  the  estate,  and  it  is  not 
affected  in  any  way  by  the  failure  of  the  administrator  to  perform  his  trust  duty. 

Mills'  Estate,  424. 
When  Attorney's  Fees  May  be  Allowed. 

20.  Section  1178  of  Hill's  Ann.  Laws,  authorizing  the  allowance  of  attorney's 
fees  to  an  administrator  in  the  settlement  of  his  account,  does  not  limit  the  right 
to  grant  such  fees  to  the  final  settlement,  and  the  county  court  may  make  allow- 
ances to  the  attorneys  during  the  time  the  estate  Is  being  settled.    Mill*'  Estate,  424. 

Evidence  of  Allowed  Claim  Against  an  Estate. 

21.  An  order  of  a  county  court  that  a  certain  sum  demanded  for  services  to  an 
administrator  "is  a  legal  and  valid  claim  against  said  estate  for  expenses  of  ad- 
ministration," establishes  the  demand  as  an  allowed  claim,  and  makes  the  owner 
t  hereof  a  creditor  of  the  estate.  Mills'  Estate,  424. 

A  Sale  at  a  Reduced  Value  Not  a  Composition. 

22.  A  sale  of  a  debt  to  a  third  person  by  an  executor  under  an  order  of  court  is 
not  a  composition  of  the  debt,  though  the  sale  is  for  less  than  the  appraised  value. 

Conser's  Estate,  138. 

Effect  of  Not  Entering  an  Order  Conferring  Authority. 

23.  Where  an  order  has  actually  been  made  by  a  Judge,  the  failure  to  enter  it  in 
the  Journal,  or  the  loss  of  a  paper  on  which  the  order  was  based,  does  not  affect  the 
good  faith  of  the  officer  who  acts  under  such  an  order;  thus,  where  an  executor 
petitioned  and  obtained  an  order  from  the  county  court  to  sell,  at  private  sale, 
a  certain  note,  secured  by  mortgage,  the  fact  that  the  petition  was  not  filed  with 
the  clerk  nor  the  order  entered  in  the  Journal  could  not  afreet  the  bona  fides  of  the 
transaction  on  the  part  of  the  executor.  Qmser's  Estate,  188. 

EXEMPLARY  DAMAGES  for  Torts.    See  Torts. 

EXPERT  EVIDENCE. 
Witness  Should  be  Shown  to  be  Skilled.    See  Witnesses,  2. 
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FALSE  IMPRISONMENT. 

Force  Necessary  to  Constitute  Unlawful  Imprisonment. 

1.  Submission  to  threatened  and  reasonably  apprehended  force  constitutes  an 
unlawful  imprisonment— actual  force  need  not  have  been  used  nor  threatened. 

Bingham  v.  Lipman,  888. 
Action  for  False  Imprisonment— Pleading  Conspiracy. 

2.  In  an  action  of  damages  against  several  persons  for  false  imprisonment  an 

allegation  of  conspiracy  may  be  treated  as  matter  in  aggravation  or  explanation, 

and  Is  not  an  essential  averment,  since  the  recovery  may  be  Joint  or  several. 

Bingham  v.  Human*  383. 
FEES. 

Right  of  Public  Officials  to  Compensation— Charges  Against  Public  Corpora- 
tions—Demanding Fees  in  Advance.    See  Clerks  of  Courts. 

FELLOW-8ERVANTS.    See  Master  and  Servant,  6, 7. 

FILING 

New  Undertakings  on  Appeal.    See  Appeal,  4, 5. 
Transcript  After  Objections  to  Sureties.    See  Appeal,  11. 
Assignments  of  Error— Abstracts.    See  Appeal,  14. 

FINAL  ACCOUNTS  of  Executors. 

Effect  on  of  Not  Filing  Inventory.    See  Exs.  and  Admrs.  5. 
Pleadings  in  Settling  Objections  To.    See  Exs.  and  Admrs.  13. 
Objections  To— Setting  Aside  a  Sale.    See  Exs.  and  Admrs.  15. 

FINAL  ORDER.    See  Appeal,  12. 

FINDINGS  OF  FACT. 

Findings  Should  Follow  Pleadings.    See  Reference,  1. 

Construction  of  Certain  Findings.    See  Trial,  11. 

Immaterial  Findings  Are  Harmless.    See  Appeal,  21. 

Need  of  Findings  on  Subordinate  Points.    See  Trial,  12. 

Subjects  Properly  to  be  Covered  by  Findings.    See  Reference,  1,  2, 8. 

FIRE  COMMISSIONERS. 

Relation  of  Board  of  Fire  Commissioners  to  a  City  and  Liability  of  the  City  for 
its  Acts.    See  Munic.  Corp.  8,  9. 

FOREIGN  CORPORATIONS.    See  Conflict  of  Laws. 

FRAUDS,  STATUTE  OF.    Same  as  Statute  of  Frauds. 

FRAUDULENT  CONVEYANCES. 

General  Rules. 

1.  In  considering  whether  conveyances  made  by  debtors  are  fraudulent,  several 
rules  are  well  established,  among  which  maybe  mentioned  these:  the  grantee 
must  know  of  the  intent  to  hinder  and  defraud  and  acquiesce  therein ;  the  fraud 
may  be  Inferred  from  Hurrounding  circumstances ;  and  conveyances  between 
relatives  will  always  be  very  closely  examined.  Gamier  v.  Wheeler,  198. 

Conveyance  to  Relative— Burden  of  Proof. 

2.  Where  valuable  property  is  conveyed  by  an  insolvent  to  relatives,  the  trans- 
action is  closely  scrutinized,  the  presumption  being  that  there  was  a  fraudulent 
intent  by  both  parties ;  and  the  burden  of  proof  is  on  the  defendants  to  show  the 
bona  fides  of  the  transfer.  Wright  v.  Craig,  191 ;  Gamier  v.  Wheeler,  198. 

Evidence  of  Fraudulent  Intent. 

8.  The  evidence  here  satisfies  the  court  that  the  grantee  did  not  participate  in 
the  fraudulent  intent  of  the  grantor,  but  the  consideration  was  inadequate. 

Wright  v.  Craig,  191. 
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4.  The  evidence  does  not  show  that  the  grantee  in  the  conveyance  in  question 
participated  in  the  fraudulent  intent  of  the  grantor,  if  it  be  conceded  that  the 
latter  meant  to  delay  his  creditors.  Gamier  v.  Wheeler,  198. 

Effect  of  Inadequate  Consideration. 

5.  Where  the  amount  of  the  indebtedness  to  a  wife  was  about  $4,000,  and  the 
property  conveyed  by  her  insolvent  husband  was  worth  98,000,  the  property  will 
be  ordered  sold,  and  the  amount  due  the  wife  declared  a  Hen  on  the  premises  in 
her  favor,  superior  to  that  of  the  Judgment  of  her  husband's  creditors. 

Wright  v.  Craig,  191. 

Permitting  Another  to  Hold  Apparent  Title. 

0.  Where  a  husband  purchased  land  with  his  wife's  money,  and  by  mistake  the 
conveyance  was  in  his  name,  but  the  wife  was  notified,  and  allowed  the  husband 
to  manage  the  estate  as  though  it  were  his  own  for  twenty-eight  years,  a  convey- 
ance from  the  husband  to  the  wife  should  be  held  void  as  to  creditors  who  became 
such  on  the  faith  of  the  husband's  apparent  ownership.  Searx  v.  Davis,  236. 

FREE  ELECTIONS.    See  Elections,  8. 

FRIVOLOUS  PLEADING  Defined.    See  Pleading,  2. 

GARNISHMENT.    See  also  Attachment. 

Warehouse  Receipts  as  Representing  Property. 

1.  Property  stored  in  a  warehouse  and  represented  by  a  receipt  cannot  be  at- 
tached as  belonging  to  the  depositor  if  he  has  theretofore  indorsed  his  receipt. 

A  damson  v.  Fraziery  278. 

Liability  of  Garnishee  on  Answer. 

2.  An  answer  by  a  warehouseman  garnishee  that  he  has  in  his  care  certain 
property  stored  by  the  defendant  In  the  writ,  for  which  he  has  issued  negotiable 
warehouse  receipts,  is  not  a  statement  that  such  property  still  belongs  to  the 
person  who  stored  it,  and  if  the  property  is  afterwards  claimed  by  genuine  trans- 
ferees of  the  warehouse  receipts,  the  garnishee  will  not  be  liable  on  his  answer, 
even  though  the  case  has  proceeded  to  Judgment,  and  an  order  has  been  entered 
directing  the  sale  of  the  attached  property  described  in  his  answer. 

Adamson  v.  FYazier,  273. 

Effect  on  Garnishee  of  Admitting  Indebtedness. 

3.  Where  a  garnishee  by  his  answer  to  the  writ  admits  an  indebtedness  to  the  at- 
tachment or  execution  debtor,  a  Judgment  may  be  entered  that  the  officer  collect- 
such  debt  out  of  his  property  If  he  refuses  to  pay  It  on  demand ;  but  no  personal 
Judgment  can  be  entered  against  him.  Adamson  v.  Frazicr,  273. 

GRADE  CROSSING. 
Collision  With  Train— Duty  to  Look  and  Listen.    See  Railroads,  3. 

GUARANTY. 

Guaranty  of  Note— Demanding  Payment  of  Maker. 

1.  A  guarantee  of  payment  is  an  absolute  promise  to  pay  the  guaranteed  obli- 
gation when  due,  no  demand  or  notice  is  necessary  to  hold  the  guarantor,  and 
mere  passiveness  on  the  part  of  the  holder  will  not  release  the  guarantor. 

DeUman  v.  FYiedlander,  38. 

Note— Meaning  of  an  Indorsement. 

2.  An  indorsement  by  the  payee  of  a  promissory  note  of  the  words,  "I  hereby 
guaranty  payment  of  the  within,  and  waive  demand,  notice  of  protest,  and  pro- 
test," on  the  back  thereof  is  a  contract  of  Indorsement  and  not  of  guaranty. 

DeUman  v.  Friedlandcr,  3d. 
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GUARDIAN  AND  WARD. 

Guardian's  Accounts— Jurisdiction  of  Probate  Court. 

1.  A  probate  court  has  Jurisdiction  to  settle  the  accounts  of  a  removed  guard- 
ian, upon  the  petition  of  a  subsequently  appointed  guardian,  whatever  may  be 
the  rule  upon  the  Intervention  of  the  sureties  of  the  first  guardian. 

Wilson'*  Guardianship,  853. 

Guardian's  Accounts— Necessary  Parties. 

2.  In  a  proceeding  to  settle  the  accounts  of  a  removed  guardian  without  at- 
tempting to  surcharge  his  accounts,  but  merely  to  determine  whether  additional 
credits  should  be  allowed,  the  removed  guardian  is  not  a  necessary  party. 

Wilson'' 9  Guardianship,  353 

Guardian's  Account— Jurisdiction  to  Determine. 

3.  A  proceeding  to  settle  the  accounts  of  a  removed  guardian,  and  to  determine 
whether  he  should  be  allowed  further  credits,  as  claimed  by  his  sureties,  is 
within  the  jurisdiction  of  the  county  court,  and  a  recourse  to  a  court  of  general 
equity  Jurisdiction  need  not»be  bad.  Wilson's  Guardianship,  353. 

Expenditures  of  Ward's  Funds. 

4.  Though  a  guardian  ought  not  to  incur  expenses  for  the  support  of  his  ward 
without  a  direction  from  the  county  court,  yet  If  he  does  incur  such  expenses^ 
and  clearly  shows  the  necessity  therefor,  he  should  be  allowed  credit  for  such 
expenditures  In  the  settlement  of  his  accounts.  If  they  are  such  as  the  court  would 
have  originally  authorized.  Wilson's  Guardianship,  353. 

Sufficiency  of  Evidence. 

5.  The  evidence  adduced  does  not  seem  to  Justify  the  conclusion  of  the  probate 
court  that  the  guardian  did  expend  for  the  care  and  supportof  his  wards  the  sum 
allowed  his  sureties  as  a  credit,  and  the  decree  will  be  modified  by  reducing  the 
credit  to  $162.  Wilson's  Guardianship,  353. 

HARMLESS  ERROR.    See  Appeal  and  Error,  21,  22,  23. 

HUSBAND   AND  WIFE. 
Will  of  Unmarried  Woman— Revocation  of  by  Marriage.    See  Wills,  14. 

IMPLIED  AMENDMENT  OR  REPEAL.    See  Statutes,  6. 

IMPROPER  REMARKS  OF  JUDGE.    See  Trial,  5. 

INCONSISTENT  DEFENSES.    See  Pleading,  19, 20,  21. 

INDORSEMENT. 
Effect  of  Certain  Words  on  a  Note.    See  Bills  and  Notes,  6. 

INFERENCE. 

Deduction  From  Happening  of  an  Accident.    See  Negligence,  3. 

INFORMATION  AND   BELIEF. 
Denial  of  Matter  Within  Pleader's  Knowledge.    See  Pleading,  10. 

INJUNCTION. 

Equitable  Jurisdiction  to  Restrain  Waste. 

Where  the  owners  of  lands  contract  with  another,  whereby  the  latter  has  the 
right  of  removing  certain  timber  from  the  lands,  and  he  and  a  third  person,  act- 
ing at  his  Instance,  remove  timber  not  embraced  in  the  contract,  there  is  such 
privity  of  estate  between  the  owners  and  the  others  that  a  suit  will  lie  on  behalf 
of  the  owners  to  restrain  the  waste.  Elliott  v.  Bloyd,  326. 

I N8TALLMENT  Stock  Subscriptions.    When  Are  Payable.    See  Corp.  1. 
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INSTRUCTIONS  TO  JURIES. 

Duplicate  Instructions  Need  Not  be  Given.    See  Trial.,  6. 

Matters  Not  in  Issue  Need  Not  be  Referred  to.    See  Trial,  7. 

Instruction  Limiting  the  Applicability  of  Certain  Evidence  to  Specified  Parties 

Should  be  Requested.    See  Trial,  10. 

Manner  of  Presenting  Theories  of  Respective  Parties.    See  Trial,  9. 

INTEREST. 

Note— Higher  Interest  After  Default— Liquidated  Damages. 

A  provision  in  a  promissory  note  that  if  the  note  shall  not  be  paid  at  maturity 
it  shall  thereafter  bear  a  specified  higher  rate  of  interest  than  before  maturity 
(such  higher  agreed  rate  being  less  than  the  highest  legal  rate)  is  not  an  agree- 
ment for  a  penalty,  and  not  properly  enforceable  in  equity,  but  it  Is  rather  an 
agreement  for  liquidated  damages,  which  the  parties  are  at  liberty  to  make  if 
they  choose.  Close  v.  Riddle,  692. 

INTOXICATING  LIQUOR8. 

Construction  of  City  Charter— Intoxicating  Liquors. 

1.  The  1901  charter  of  the  City  of  Ashland  (Laws,  1901,  p.  287),  considered  in  Its 
entirety,  confers  on  the  city  council  power  to  regulate  the  sale  of  intoxicating 
liquors,  and  to  require  a  license  therefor,  and  not  merely  a  power  to  license  and 
regulate  barrooms  and  drinking  houses  and  places  where  liquor  was  sold. 

Houck  v.  Ashland,  117. 

Ordinance— Prohibiting  Sales  of  Intoxicating  Liquors. 

2.  Ashland  City  Charter  (Laws,  1901,  p.  287,)  provided  that  the  city  council 
should  annually  vote  on  the  question  as  to  whether  a  license  should  be  issued  for 
the  sale  of  intoxicating  liquors  for  the  ensuing  year,  and  that,  if  the  majority 
voted  in  the  negative,  no  license  should  be  Issued  during  that  time.  After  the 
time  when  the  first  vote  had  presumably  been  taken,  an  ordinance  was  passed 
making  it  a  misdemeanor  for  any  person  to  sell  liquos  without  a  license.  Held, 
that  by  its  failure  to  provide  a  means  by  which  licenses  could  be  obtained,  and  by 
the  ordinance  passed,  making  it  an  offense  to  sell  without  a  license,  the  city  had 
effectually  prohibited  the  sale  of  liquor,  and  no  prohibitory  ordinance  was  neces- 
sary to  prosecute  for  sales.  Houck  v.  Ashland,  117. 

INVENTORY 
Of  Estates— Purpose  and  Need  Of.    See  Executors  and  Administrators,  5. 

IRRIGATION.    Same  as  Waters  and  Water  Rights. 

JOINT  AND  SEVERAL  JUDGMENTS.    See  Torts,  3. 

JOINT  TORTFEASORS.    Liability  of.    See  Torts,  3. 
JUDGMENTS. 

Personal  Liability  of  Grantee  of  Mortgaged  Property. 

1.  Where  a  grantee  accepts  a  deed  containing  a  provision  that  the  land  is  in- 
cumbered by  a  specified  mortgage,  which  is  to  be  paid  by  him  as  a  part  of  the 
price,  he  thereby  assumes  the  debt,  and  a  personal  Judgment  for  the  deficiency 
may  be  entered  against  him  on  foreclosure.  Windle  v.  Hughes,  1. 

Res  Judicata. 

2.  A  decree  declaring  void  an  assessment  for  a  public  Improvement  is  not  a  bar 
to  a  subsequent  action  or  suit  by  the  municipality  to  collect  the  cost  of  the  work 
from  the  property  benefited.  Thomas  v.  Portland,  50. 

Collateral  Attack. 

8.  The  Judgment  of  a  court  of  superior  Jurisdiction  against  a  nonresident,  based 
on  a  service  of  a  summons  by  publication,  cannot  be  collaterally  attacked  for 
Irregularities  or  defects  in  the  attachment  proceedings  connected  therewith, 
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where  such  proceedings  are  not  by  statute  made  J  urisdictional,  unless  the  record 
affirmatively  shows  a  want  of  jurisdiction;  as,  for  example,  where  realty  of  a 
nonresident  was  attached,  the  summons  was  served  by  publication,  the  defend- 
ant appeared  specially  by  a  motion  to  vacate  the  attachment  for  certain  defects 
In  the  return,  and  the  court  overruled  the  motion  and  entered  a  Judgment  for 
plaintiff,  in  pursuance  of  which  the  land  was  sold,  the  Judgment  is  conclusive  as 
to  the  sufficiency  of  the  attachment  In  a  suit  to  quiet  title  between  adverse 
claimants  of  such  land  under  an  execution  sale  on  such  judgment  and  under  a 
deed  from  the  attachment  debtor.  Schlosser  v.  Beemer,  412. 

4.  County  courts  are  courts  of  general  Jurisdiction  when  transacting  probate 
business,  and  their  decrees  as  such  cannot  be  collaterally  attacked,  except  for 
want  of  Jurisdiction  apparent  on  the  face  of  the  record.  Slate's  Estate,  349. 

5.  While  it  is  true  that  one  cannot  properly  be  punished  for  disobeying  a  void 
order,  it  is  also  true  that  one  can  and  ought  to  be  punished  for  disobeying  a  void- 
able order;  for  voidable  orders  are  in  force  until  they  are  set  aside  In  a  proper 
proceeding.  '    Stair  ex  rel.  v.  Downing,  309. 

Liability  of  Joint  Tortfeasors. 

tf.  In  tort  actions  the  parties  perpetrating  the  wrong,  agents  as  well  as  princi- 
pals, are  jointly  and  severally  liable  to  the  injured  party. 

Bingham  v.  Lipman,  868. 
See,  also,  Execution,  7. 

JUDICIAL  NOTICE.    See  Evidence,  6,  7, 8. 

JURISDICTION 

Of  Probate  Court  to  Settle  Accounts  of  Deceased  Administrators  Through  Their 
Personal  Representatives.    See  Courts,  4. 

Of  Probate  Court  to  Settle  the  Accounts  of  a  Removed  Guardian  on  Demand  of 
his  Successor.    See  Courts,  6. 

JURY  TRIAL. 
Duty  to  Submit  Questions  to  Jury.    Electricity,  3;  Railroads,  1, 3. 

JUSTICES  OF  THE  PEACE. 

Justice's  Court— Appeal— Writ  of  Review. 

1.  Where  the  remedies  by  appeal  and  revleware  concurrent  the  initiation  of  an 
appeal  Is  not  an  election  of  the  remedies,  but  the  appeal  may  be  abandoned  before 
being  perfected  and  the  other  remedy  adopted.  Feller  v.  Feller,  73. 

Jurisdiction  of  Justice's  Court— Amount  of  Claim. 

2.  The  Jurisdiction  of  a  Justice's  court  in  Oregon  is  to  be  determined  by  the  ad 
damnum  clause  of  the  complaint,  and  not  by  the  amount  of  the  Judgment,  and  if 
the  complaint  prays  for  more  than  the  Jurisdictional  amount  theoourt  is  without 
Jurisdiction ;  and  further,  where  the  complaint  prays  for  a  sum  in  excess  of  the 
Jurisdictional  amount,  the  remission  of  the  excess  at  the  time  of  trial  will  not 
confer  Jurisdiction.  Ferguson  v.  Byers,  468. 

LARCENY. 

Felonious  Intent  Necessary. 

In  larceny  it  is  always  necessary  to  establish  the  existence  of  a  felonious  in- 
tent at  the  time  of  coming  into  possession  of  the  stolen  property;  therefore,  a 
person  who  obtains  possession  of  the  stolen  property,  and  is  afterward  informed 
that  it  has  been  stolen,  but  makes  no  effort  to  return  It,  is  not  guilty  of  larceny. 

Jester  v.  Lipman,  408. 
LAWS  OF  OREGON.    Same  as  Oregon  Statutes. 

LEGISLATIVE  POWER.    See  Const.  Law,  2. 

LEX  LOCI.    See  Conflict  of  Laws. 
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LIMITATION  OF  ACTIONS. 

When  Time  Begins  to  Run  On  Stock  Subscriptions. 

1.  The  statute  of  limitations  begins  to  ran  against  the  right  to  collect  a  stock 
subscription  when  the  stock  Is  payable— and  where  the  subscription  is  payable 
by  installments,  the  statute  begins  to  run  against  each  payment  separately  as  it 
becomes  due.  Hawking  v.  Donnerberg.  97. 

Pleading— Limitation  of  Action— Demurrability  of  Complaint. 

2.  An  allegation  in  a  complaint  in  an  action  to  recover  unpaid  subscriptions  to 
capital  stock  of  a  corporation  that  there  remained  due  on  such  subscriptions  a 
stated  amount,  which  was  smaller  than  that  for  which  defendant  stockholders 
were  originally  liable,  Is  an  allegation  that  payments  had  been  made,  but  not  as 
to  the  time  of  such  payments,  so  that  the  complaint  was  not  demurrable  on  the 
ground  that  the  right  of  recovery  was  barred  by  the  statute  of  limitations ;  but, 
under  Hill's  Ann.  Laws,  \\  3,  07,  requiring  the  objection  that  the  action  was  not 
commenced  within  the  time  limited  by  statute  to  be  taken  by  answer,  unless 
such  fact  appears  on  the  face  of  the  complaint,  that  defense  was  available  only 
by  answer.  Hawkins  v.  Donnerberg \  07. 

Limitation— Effect  of  Appearance— Running  of  Statute. 

3.  A  voluntary  appearance  by  a  defendant  is  equivalent  to  the  commencement 
of  an  action  in  its  effect  on  the  running  of  the  statute  of  limitations. 

Hawkins  v.  Donnerberg ;  97. 

Commencement  of  Action— Right  by  Relation. 

4.  Where  the  complaint  in  an  injunction  suit  to  restrain  defendant  from  occu- 
pying certain  premises  is  amended  to  include  a  larger  tract,  the  suit  will  be 
deemed  to  have  been  commenced  on  the  day  of  the  amendment,  in  determining 
whether  defendant  had  acquired  title  by  adverse  possession  to  the  portion  of  the 
tract  not  Included  in  the  original  complaint.  Montgomery  v.  Shaver,  244. 

5.  Where  a  creditor  of  an  insolvent  corporation  flies  a  creditor's  bill  against  It, 
another  creditor  who  subsequently  makes  himself  a  party,  and  proves  his  claim, 
is  entitled  by  relation  to  the  benefit  of  the  suit  as  a  party  plaintiff  from  the  begin- 
ning, and  the  time  that  elapses  from  the  commencement  of  the  suit  to  his  becom- 
ing a  party  is  not  to  be  construed  as  a  part  of  the  time  limited  for  the  commence- 
ment of  an  action  on  his  claim.  Dunne  v.  Portland  St.  By.  Co.  295. 

Commencement  of  Action Effect  of  Appearance. 

6.  A  suit  or  action  is  "commenced"  so  as  to  stop  the  running  of  the  statute  of 
limitations  when  the  defendant  enters  a  general  appearance,  without  reference 
to  the  issuance  of  a  summons.  Dunne  v.  Portland  St.  By.  Co.  295. 

Limitation— Description  of  Judgment  in  the  Writ  of  Execution. 

7.  A  decree  in  divorce  dissolved  the  bonds  of  matrimony,  awarded  permanent 
alimony  to  the  amount  of  $20  a  month,  and  $128  for  costs  and  living  expenses 
pendente  lite.  Subsequently,  after  considerable  alimony  was  due,  an  execution 
was  issued  in  favor  of  the  complainant  in  divorce,  and  against  defendant,  but 
which  failed  to  show  that  It  was  rendered  in  a  divorce  suit,  and  merely  recited 
that  plaintiff'  had  obtained  a  Judgment  against  defendant  for  1128,  which  was  en- 
rolled in  the  clerk's  office,  etc.;  and  on  motion  Co  recall  the  execution  defendant 
contended  that  the  execution  was  void  for  uncertainty,  and  hence  insufficient 
to  prevent  the  running  of  the  statute  of  limitations,  under  Hill's  Ann.  Laws, 
{  295,  as  amended  by  Laws,  1898,  p.  26,  providing  that,  If  no  execution  issue  on  a 
Judgment  for  ten  years,  it  shall  be  conclusively  presumed  to  have  been  paid.  Held, 
that  the  contention  was  without  merit,  since,  the  attack  being  collateral,  and  It 
being  sufficiently  evident  that  the  execution  Issued  on  the  decree,  the  deficiency 
of  the  execution  as  to  the  recital  of  the  amount  recovered,  etc.,  would  be  dis- 
regarded. Brandt  v.  Brandt,  477. 

40  OR.- 42. 
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liquidated  damages. 

Breach  of  Bond  to  Comply  with  Franchise.    See  Damages,  1. 

Agreement  for  Higher  Rate  of  Interest  on  Note  after  Default  in.    Payment  as 

an  Agreement  for  Liquidated  Damages.    See  Interest. 

LOCAL  IMPROVEMENT. 
Part  Repair— Effect  of  Remonstrance.    See  Municipal  Corporations,  19. 

LOCAL  LAW. 

Primary  Election  Law  is  Not  Local.    See  Statutes,  1,  2. 
Act  Changing  County  Lines  is  Local.    See  Statutes,  3. 

LOOS  AND  LOGGING. 

Construction  of  Timber  Contract. 

An  agreement  between  the  owners  of  land  and  another  recited  that  the  owners 
sold  the  other  all  the  saw  timber  on  the  land  at  a  certain  price  per  thousand  feet, 
board  measure;  all  scaling  to  be  done  at  a  mill  which  the  other  covenanted  to 
erect  on  the  land.  The  owners  covenanted  that  they  would  permit  the  other  to 
enter  on  the  premises  for  the  purpose  of  erecting  a  mill  and  doing  anything 
necessary  during  the  time  allowed  to  cut  and  saw  the  timber.  It  was  provided 
that  no  less  than  a  certain  amount  of  lumber  should  be  cut  each  year,  and  that  it 
should  all  be  removed  within  ten  years,  but  that  the  time  might  be  extended  for 
an  additional  five  years.  Held,  that  the  contract  was  not  a  sale  of  the  saw  tim- 
ber, but  a  license  to  erect  a  mill  and  manufacture  lumber  from  the  saw  timber; 
and  hence  it  was  a  violation  of  the  agreement  for  the  licensee  to  remove  Umber 
for  telegraph  poles,  though  they  were  scaled  at  the  mill.  Elliott  v.  Bloyd,  SAL 

LOOK  AND  LISTEN.    See  Railroads,  8. 

LUMP  ASSESSMENT. 
Effect  of  Lumping  Land  of  Various  Owners.    See  Taxation,  1. 

MANDATE. 
Filling  in  Costa  After  Sixty  Days.    See  Costs,  3. 

MARRIAGE.    See  Divorce. 

MARRIED  WOMEN. 

Will  of  Single  Woman  is  Revoked  by  Marriage.    See  Wills,  14. 
Right  to  Alimony— Effect  of  Remarrying— Right  of  Court  to  Subsequently  Mod- 
ify the  Allowance.    See  Divorce,  1-5. 

MASTER  AND  SERVANT. 

Negligence— Safe  Place  to  Work. 

1.  A  sawmill  employe  was  required  to  clear  away  the  trimmings  and  sawdust 
between  one  of  the  saws  and  the  wall,  four  or  five  feet  distant.  Over  this  space, 
and  within  less  than  four  feet  of  the  floor,  a  line  shaft  revolved  at  the  rate  of  five 
hundred  revolutions  a  minute,  and  at  the  end  of  the  shaft  near  the  wall  was  a 
projecting  bolt  used  In  splicing  the  shaft.  In  stooping  under  the  shaft  at  the  time 
in  question  to  remove  the  trimmings,  the  employe  was  caught,  whirled  around 
the  shaft,  and  killed.  Held,  that  the  employers  were  negligent  in  leaving  the 
projecting  bolt  in  such  a  position,  as  it  increased  the  danger  un necessarily. 

Miller  v.  Inmany  161. 
Contributory  Negligence. 

2.  A  sawmill  employe  required  to  work  under  a  revolving  shaft  was  caught  on 
a  projecting  bolt,  whirled  around  the  shaft,  and  killed.  The  bolt  was  not  visible 
when  the  shaft  was  in  motion,  owing  to  the  rapidity  of  its  revolutions,  and  there 
was  no  evidence  that  he  had  ever  seen  the  shaft  at  rest,  or  knew  its  condition. 
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Held,  that  no  contributory  negligence  was  shown,  the  employe  not  being  re- 
quired to  look  out  for  such  defects.  Miller  v.  Inman,  161. 

Unseen  Accident— Cause  of  Injury— Weight  of  Evidence. 

3.  A  sawmill  employe  was  killed  while  working  under  a  revolving  line  shaft. 
The  shaft  was  in  two  pieces,  joined  by  couplings  held  together  by  bolts  and  nuts. 
One  of  the  bolts  projected  from  the  nut.  No  one  saw  the  employe  caught  in  the 
shaft,  but  two  fellow-employes  saw  him  Immediately  afterwards,  and  testified 
that  he  was  being  whirled  around  the  shaft  near  the  coupling,  and  some  of  his 
clothing  was  found  wrapped  around  the  coupling.  Held  sufficient  to  show  that 
the  projecting  bolt  caused  the  injury.  Miller  v.  Inman,  161. 

Duty  of  Master  to  Servant— Delegation  of  Duty. 

4.  It  is  the  duty  of  a  master  to  exercise  reasonable  care  to  provide  his  servants 
with  reasonably  safe  places  to  work,  with  reasonably  competent  fellow-workmen, 
and,  in  proper  cases,  to  make  needful  rules  for  the  safe  conduct  of  the  business; 
and  the  master  cannot  exempt  himself  from  liability  for  nonobservance  of  these 
duties  by  delegating  them  to  any  servant  or  employe. 

Johnson  v.  Portland  Stone  Co.  436. 

Liability  of  Master  for  Negligence  of  a  Fellow-Servant. 

5.  A  recovery  cannot  be  had  from  the  common  employer  for  injuries  received, 
unless  it  was  derelict  in  its  duty  in  not  taking  proper  precautionary  measures 
for  the  safety  of  employes,  whereby  the  injury  ensued  without  the  concurrence 
of  plaintiff's  acts,  or  those  of  fellow-servants. 

Wagner  v.  Portland,  389 ;  Johnson  v.  Portland  Stone  Ob.  436. 

Who  Are  Fellow-Servants. 

6.  Workmen  Jointly  engaged  with  plaintiff  in  removing  an  electric  wire,  who 
were  not  under  any  special  directions,  but  were  using  their  judgment  as  to  the 
manner  of  the  work,  are  fellow-servants  with  plaintiff.      Wagner  v.  Portland,  389. 

Idem. 

7.  Persons  who  work  together  in  a  quarry  drilling  holes  for  blasts  and  loading 
them  with  powder,  and  cleaning  up  after  the  explosions,  and  drilling  out  unex- 
ploded  holes,  are  fellow-servants,  though  one  takes  the  lead  and  gives  directions. 

Johnson  v.  Portland  Stone  Co.  436. 

Assumption  by  Servant  of  Risk  of  Employment. 

8.  A  workman  who  has  worked  for  two  months  and  a  half  in  taking  down 
electric  wires  without  using  rubber  gloves,  or  boards  to  stand  on,  knowing  the 
hazards  attending  the  work,  will  be  deemed  to  have  assumed  the  risk  of  perform- 
ing this  work  without  such  appliances.  Wagner  v.  Portland,  889. 

Knowledge  by  Servant  of  Hazard. 

9.  A  man  of  mature  years,  not  laboring  under  any  mental  disability,  engaged 

in  taking  down  Are  alarm  wires,  who  had  been  warned  by  a  fellow-servant  of  the 

danger  of  being  killed  while  working  in  proximity  to  an  electric  company's  wires, 

and  who  had  heard  two  fellow-servants  say  they  had  received  shocks,  and  had 

witnessed  the  effect  of  electricity  on  a  horse,  will  not  be  deemed  ignorant  of  the 

danger  of  electricity,  and  of  the  hazards  of  the  employment. 

Wagner  v.  Portland,  389. 
Assuming  Risk  of  Careless  Fellow-Servant. 

10.  A  servant  who  continues  to  work  with  a  careless  or  incompetent  fellow-serv- 
ant, knowing  him  to  be  so,  and  without  complaint  cannot  be  heard  to  say  the 
master  was  negligent  In  keeping  him,  for  he  assumed  the  chance  of  injury  result  - 
ing  from  such  servant's  carelessness.  Johnson  v.  Portland  Stone  Co.  486. 

Necessity  for  Rules— Electric  Wires. 

11.  When  several  fellow-servants  are  taking  down  electric  wires,  and  not  acting 
under  any  regulations,  the  cutting  of  a  wire  at  the  proper  place  for  the  conven- 
ience of  the  work  and  to  insure  the  safety  of  the  employes,  is  a  detail  of  the 
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worn,  which  was  for  the  judgment  and  control  of  the  workmen  themselves,  and 
not  for  the  master  to  regulate  by  the  adoption  of  rules  for  their  guidance. 

Wayner  v.  Portland,  389. 

Necessity  for  Rules— Drilling  in  Quarries. 

12.  A  master  is  not  negligent  in  falling  to  adopt  and  enforce  rules  for  the  con- 
duct of  his  business,  or  a  particular  department  of  It,  unless  reasonable  care 
should  have  foreseen  the  necessity  for  them;  thus,  there  is  nothing  in  the  busi- 
ness of  drilling  out  the  tamping  from  a  hole  loaded  for  a  blast  which  has  (ailed 
to  explode,  that  calls  for  the  promulgation  of  rules  by  the  master,  the  selection 
of  means  therefor  being  a  detail  depending  on  the  Judgment  of  the  workmen. 

Johnson  v.  Portland  Stone  Cb,  436. 

Master  and  Servant— Providing  Rules. 

13.  In  an  action  by  a  workman  against  his  employer  for  damages  from  an  in- 
Jury  claimed  to  have  been  caused  by  the  negligence  of  the  latter,  the  question 
whether  defendant  was  negligent  in  omitting  to  adopt  suitable  rules  is  for  the 
court,  in  the  absence  of  any  evidence  showing  the  necessity  and  practicability  of 
such  rules.  Wagner  v.  Portland^  880. 

MATERIALMAN.    Same  as  Mech.  Liens. 

MEASURE  OF  DAMAGES. 

Breach  of  Contract  of  Sale  of  Special  Goods.    See  Sales. 

MECHANICS*  LIENS. 

Retail  Dealer  Not  an  Agent  of  Builder. 

A  retail  dealer  who  sells  to  a  contractor  building  material  that  is  used  in  a 
building  is  not  an  agent,  contractor,  subcontractor,  architect,  builder,  or  other 
person  having  charge  of  the  construction  of  a  building,  within  the  meaning  of 
Hill's  Ann.  Laws,  g  3669,  giving  a  mechanics'  lien  for  materials  furnished  to  such 
person  ;  and  a  manufacturer  or  wholesaler  who  furnished  such  material  to  the 
retailer  cannot  enforce  a  lien  therefor.  Fisher  v.  Tomlinson,  111. 

MEMORANDUM. 

Conclusions  of  Partial  Memorandum.    See  Evidence,  2,  3. 
Refreshing  Memory— Extracts  by  Bookkeeper.    See  Witnesses,  1. 

MENTAL  CAPACITY.    8ee  Wills,  1-5. 

MINES. 

Effect  of  Excessive  Location. 

1.  An  excessive  location  of  mining  ground,  made  through  mistake  and  in  good 
faith,  is  void  only  as  to  the  excess.  Qohre*  v.  Illinois  Min.  Ob.  516. 

Mining  Location— Locating  Excess. 

2.  Where  a  mining  location  was  greatly  in  excess  of  the  statutory  limit,  and 

the  locator,  on  attempting  to  sell  the  same,  discovered  that  there  was  an  excess, 

and  procured  a  third  person  to  locate  a  certain  part  of  the  original  tract  In  his 

own  name  for  the  purpose  of  making  a  conveyance,  such  action  was  an  assertion 

as  to  where  the  excess  in  the  original  location  lay,  so  that,  on  its  appearing  that 

the  location  by  such  third  person  was  void,  a  subsequent  locator  was  entitled  to 

claim  that  portion  of  the  original  location  as  excess. 

Oohres  v.  Illinois  Min.  Cb.  516. 
MISCONDUCT  OF  TRIAL  JUDGE. 

Improper  Comment  Before  the  Jury.    See  Trial,  5. 

MONUMENTS.    See  Boundaries. 
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MORTGAGES. 

Assumption  of  Mortgage  by  Grantee-Personal  Judgment. 

1.  Where  a  grantee  accepts  a  deed  containing  a  provision  that  the  land  is  incum- 
bered by  a  specified  mortgage,  which  is  to  be  paid  by  him  as  a  part  of  the  price, 
he  thereby  assumes  the  debt,  and  a  personal  Judgment  for  the  deficiency  may  be 
entered  against  him  on  foreclosure.  Windle  v.  Huglic*,  1. 

Assignable  Covenant  in  Mortgage. 

2.  Where  a  mortgagor  covenants  to  pay  all  taxes  on  the  mortgage  and  the 
property,  and  that  if  not  paid  before  they  are  delinquent  the  mortgagee  may  pay, 
and  the  amounts  so  paid  shall  be  added  to  the  debt  and  be  secured  by  the  mort- 
gage, such  covenant  Is  binding  on  a  grantee  of  the  premises  who  assumes  the 
payment  of  the  mortgage,  and  also  Inures  to  the  benefit  of  an  assignee  of  the 
mortgage.  Windle  v.  Hughes,  1. 

Effect  of  Notice  of  Outstanding  Equities  on  Mortgagee. 

8.  A  purchase-money  mortgagee,  who  voluntarily  releases  the  mortgage  and 
takes  a  reconveyance  of  the  mortgaged  premises,  knowing,  or  having  the  means 
of  knowing,  that  the  mortgagor  has  executed  a  bond  for  title  therefor,  takes  the 
property  subject  to  the  equity  so  created,  in  the  absence  of  accident,  fraud,  or 
mistake ;  and  the  holder  of  such  bond  may  enforce  It  against  all  persons  know- 
ing of  or  being  chargeable  with  notice  of  his  claims.  Scott  v.  Lewis,  87. 

Mortgage— Receiver's  Debt— Priority. 

4.  Where,  after  the  execution  and  recording  of  mortgages  on  the  property  of  a 
hospital  corporation,  a  receiver  of  the  hospital  is  appointed  ex  parte  by  an  order 
which  does  not  provide  that  he  may  con  tract  debts  which  shall  be  a  lien  on  the 
property,  debts  contracted  by  him  in  the  operation  of  the  hospital  do  not  consti- 
tute a  Hen  superior  to  the  mortgages. 

United  States  Invest.  Corp.  v.  Portland  Hospital,  528. 

5.  Where  a  receiver  of  a  hospital  appropriated  part  of  the  current  Income  to  pay 
a  portion  of  prior  mortgages  thereon,  and  also  spent  therefrom  something  in  im- 
proving the  property,  such  payments  do  not  give  the  contract  creditors  of  the 
receiver  the  right  to  claim  a  lien  on  the  property  superior  to  such  mortgages,  in 
a  suit  to  foreclose  them.  United  States  Invest.  Corp.  v.  Portland  Hospital,  528. 

Mortgage  Foreclosures— Disposal  of  Excess  of  Proceeds. 

tt.  A  direction  in  a  mortgage  foreclosure  proceeding  that  the  excess  of  the  pro- 
ceeds of  the  sale  of  the  mortgaged  property  over  the  sum  necessary  to  satisfy  the 
mortgage  be  deposited  in  court  subject  to  Us  final  order  Is  not  reversible  error, 
though  Hill's  Ann.  Laws,  \  417,  provides  that  foreclosure  sales  shall  be  conducted 
in  the  same  manner  as  execution  sales;  and  section  290,  subds.  8, 5,  direct  thai  the 
proceeds  of  an  execution  sale  shall  be  paid  to  the  clerk,  who  shall  pay  to  the  judg- 
ment debtor  the  excess  over  the  sum  necessary  to  satisfy  the  Judgment. 

Close  v.  Riddle,  502. 
MOTIONS. 

Motion  to  Strike  Out  a  Part  of  a  Transcript  Is  Sometimes  Considered  as  a  Mo- 
tion to  Affirm.    See  Appeal,  0, 10. 
Motion  for  Nonsuit— Effect  of  on  Counterclaim.    See  Trial,  8. 

MULTIFARIOUSNESS. 

Joinder  of  Parties  Jointly  Interested.    See  Pleading,  28. 

MUNICIPAL  CORPORATIONS. 

Municipalities— Franchise— Validity  of  Bond. 

1.  Under  a  city  charter  conferring  on  the  municipality  power  to  "contract  for 
water  and  lights  for  city  purposes,  *  *  and  grant  and  allow  the  use  of  streets  and 
alleys  of  the  city  to  any  person,  company  or  corporation  who  may  desire  to  estab- 
lish works  for  supplying  the  city  and  Its  Inhabitants  with  water  or  light  upon 
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such  terms  as  the  council  may  prescribe,"  the  council  may  require  the  grantee  of 
such  a  franchise  to  give  a  bond  conditioned  that  the  terms  of  the  franchise  will  be 
complied  with.  Such  bond  is  not  beyond  the  power  of  the  city  to  require  and 
accept.  Salem  v.  Anson,  389. 

Construction  of  City  Charter— Intoxicating  Liquors. 

2.  The  charter  of  the  City  of  Ashland,  Laws,  1901,  p.  287,  considered  in  its  entirety, 
confers  on  the  city  council  power  to  regulate  the  sale  of  intoxicating  liquors,  and 
to  require  a  license  therefor,  and  not  merely  a  power  to  license  and  regulate  bar- 
rooms and  drinking  houses  and  places  where  liquor  was  sold. 

Houck  v.  Ashland,  117. 

Municipal  Control  of  Wharf  Rights. 

8.  Section  4228  of  Hill's  Ann.  Laws,  providing  that  the  corporate  authorities  of  a 
town  wherein  it  is  proposed  to  erect  a  wharf  or  wharves  may  prescribe  the  mode 
and  extent  to  which  the  franchise  may  be  exercised  beyond  the  line  of  low-water 
mark,  confers  power  to  regulate  the  manner  of  building  wharves,  and  to  establish 
wharf  lines,  but  does  not  empower  a  municipality  to  authorize  a  riparian  owner 
to  extend  his  wharf  In  front  of  the  lands  of  an  adjoining  riparian  owner. 

Montgomery  v.  Shaver,  244. 

Legislative  Power  Over  Muinicipal  affairs. 

4.  No  legislature  can  declare  valid  that  which  a  competent  court  has  declared 
invalid,  for  no  independent  department  of  government  may  interfere  with  the 
duties  and  powers  of  a  co-ordinate  branch ;  so,  a  legislature  cannot  annul  or  set 
aside  the  final  Judgment  of  a  court  declaring  void  an  assessment  for  a  public  im- 
provement, but,  accepting  the  Judicial  decree  as  binding,  it  can  provide  for  a  new 
assessment  that  will  reach  the  property  holders  who  did  not  pay  the  original 
assessment.  Thomas  v.  Portland,  50. 

Construction  of  Ordinance  Prohibiting  Sale  of  Liquors. 

5.  Ashland  City  Charter  (Laws,  1901,  p.  287,)  provided  that  the  city  council  should 
annually  vote  on  the  question  as  to  whether  a  license  should  be  issued  for  the 
sale  of  Intoxicating  liquors  for  the  ensuing  year,  and  that,  if  the  majority  voted 
in  the  negative,  no  license  should  be  issued  during  that  time.  After  the  time 
when  the  first  vote  had  presumably  been  taken,  an  ordinance  was  passed  making 
it  a  misdemeanor  for  any  person  to  sell  liquor  without  a  license.  Held,  that  by 
its  failure  to  provide  a  means  by  which  licenses  could  be  obtained,  and  by  the 
ordinance  passed,  making  it  an  offense  to  sell  without  a  license,  the  city  had 
effectually  prohibited  the  sale  of  liquor,  and  no  prohibitory  ordinance  was  neces- 
sary to  prosecute  for  sales.  Houck  v.  Ashland,  117. 

Idem. 

C.  The  fact  that  an  ordinance  requiring  a  license  for  the  sale  of  liquors  was  not 
limited  to  the  sale  of  liquors  as  a  beverage,  and  did  not  exempt  from  its  provisions 
a  sale  made  on  a  prescription  of  a  licensed  physician,  which  limitations  and  ex- 
ceptions were  in  the  charter,  did  not  render  the  ordinance  inoperative  as  to  sales 
of  liquor  as  a  beverage  by  other  than  licensed  physicians.    Houck  v.  Ashland,  117. 

Construction  of  Partly  Void  Ordinance. 

7.  An  ordinance  partly  void  for  lack  of  power  to  enact  it  will  be  valid  so  far  as 
it  is  within  the  authority  conferred  on  the  council,  and  void  so  far  as  it  is  beyond 
that  authority,  where  the  parts  are  severable.  Houck  v.  Ashlantl,  117. 

Agency  of  Board  of  Fire  Commissioners. 

8.  A  board  of  fire  commissioners  appointed  under  a  city  charter  authorising 
the  mayor  to  appoint  a  board  of  fire  commissioners,  which  board  shall  have  ex- 
clusive power  and  authority  to  organise  and  control  the  fire  department,  is  not 
an  independent  body,  but  its  acts  are  those  of  the  city,  for  which  the  latter  is 
liable.  Wagner  v.  Portland,  889. 
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Liability  op  City  For  Negligence  of  its  Ministerial  Officers. 

9.  A  city  engaged  in  the  legal  duty  of  repairing  its  fire  alarm  system  through 
private  and  corporate  agencies  is  acting  in  its  corporate  capacity  and  in  the  per- 
formance of  ministerial  acta,  and  is  liable  for  injuries  received  by  a  workman 
therein  caused  by  its  negligence.  Wagner  v.  Portland,  389. 

Removals  by  Police  Commissioner— Writ  of  Review. 

10.  The  question  whether  a  police  officer  is  properly  removed  by  a  police  com- 
mission, when  raised  by  a  writ  of  review,  must  be  determined  as  a  matter  of  law 
from  the  record  of  the  commission,  and  extrinsic  evidence  cannot  be  considered. 

Venable  v.  Police  Oommiuioners,  458. 

Implied  Power  of  Police  Commission  to  Remove  Officers. 

11.  Where  a  public  board,  as  a  municipal  police  or  Are  board,  is  given  the  power 
to  appoint  employes,  there  goes  with  it  an  implied  power  to  remove  them,  un- 
less there  is  a  limitation  elsewhere  in  the  law  creating  the  board. 

Venable  v.  Police  Commissioners,  458. 

Power  to  Remove  Police  Officer— Charter  Provisions. 

12.  Under  a  city  charter  providing  for  a  board  of  police  commissioners  who 
shall  perform  the  executive  functions  of  the  city  in  the  organization  and  man- 
agement of  the  police  department,  and  requiring  that  all  appointees  on  the  force 
shall  hold  their  offices  during  good  behavior,  and  that  no  officer  shall  be  removed 
on  political  grounds,  or  for  any  reason  except  Inefficiency,  misconduct,  insub- 
ordination, or  violation  of  law,  after  a  fair  trial,  the  police  commission  has  the 
power  to  reduce  the  size  of  the  force  to  keep  the  expenditures  within  the  esti- 
mated revenues,  and  to  summarily  remove  officers  for  that  purpose,  the  pro- 
visions in  reference  to  trial  not  applying  to  such  removals. 

Venable  v.  Police  Commissioners,  458. 

Reducing  Police  Force  by  Dismissals. 

18.  The  record  of  a  municipal  police  commission  showed  that  on  a  certain  day 
the  commission  proceeded  to  organize  the  department  by  the  appointment  of 
fifty-six  men  on  the  police  force,  Including  plaintiff,  which  was  the  only  order 
creating  the  offices  which  such  appointees  should  fill.  Thereafter  the  plaintiff 
and  nine  other  officers  were  removed;  the  record  reciting  that  they  were  dis- 
missed from  service,  though  they  had  performed  their  duties,  there  being  no  funds 
for  their  payment.  Held  that,  as  the  offices  tilled  by  such  appointees  were  created 
merely  by  their  appointment,  the  later  entry  showing  their  dismissal  was  a  re- 
duction of  the  police  force  by  the  abolition  of  the  offices  held  by  such  appointees, 
and  was  not  a  mere  dismissal  of  the  officers  without  trial. 

Venable  v.  Police  Commissioner *,  4o8. 

Evidence  of  Removal  of  Policemen  for  Political  Reasons. 

14.  Ten  officers  were  discharged  on  June  23,  which  was  shortly  after  a  municipal 
election,  the  order  of  discharge  reciting  that  they  had  performed  their  duties,  but 
were  removed  by  the  commission  for  want  of  funds.  On  June  30  one  of  the  re- 
moved officers  was  appointed  special  policeman,  and  on  August  2  four  others 
were  appointed  as  members  of  the  force,  and  on  September  2  two  others  were  re- 
appointed. There  were  no  appointments  made  In  the  place  of  the  other  officers 
removed.  Held,  insufficient  to  show  that  any  of  the  officers  were  removed  for 
political  reasons.  Venable  v.  l*olice  Commissioners,  458. 

Invalid  Street  Assessments— Constrfcti on  of  Curative  Act. 

15.  Section  156  of  the  Portland  Charter  of  1898  (Laws,  1898,  pp.  101, 183),  providing 
that,  if,  on  the  completion  of  any  street  improvement,  when  the  cost  thereof  Is 
declared  by  the  common  council  to  be  a  charge  on  the  adjacent  property,  any 
assessments  levied  to  defray  the  cost  thereof  are  adjudged  to  be  Invalid,  the  city 
may  bring  actions  against  the  owners  of  the  abutting  property  on  which  the  cost  of 
such  improvement  might  be  charged,  and  recover  the  cost  of  such  Improvement, 
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was  not  intended  to  nor  does  It  in  and  of  itself  cure  or  confirm  defective  assess- 
ments, but  was  intended  to  afford  a  new  remedy  for  the  enforcement  of  assess- 
ments that  have  been  J  udiclally  declared  void,  and  only  such  are  affected. 

Thomas  v.  Portland,  50 ;  Oregon  Real  Estate  Co.  v.  Portland,  56. 

Act  Curing  Void  Assessments— Due  Process  of  Law. 

16.  An  act  providing  that  after  an  assessment  for  a  public  improvement  has 
been  adjudged  void  the  municipality  may  maintain  an  action  against  the  owners 
of  the  property  assessed,  is  not  a  taking  of  property  without  due  process  of  law, 
for  the  parties  affected  are  allowed  a  day  and  time  to  be  heard  on  the  right  and 
manner  of  assessment.  Thomas  v.  Portland,  50. 

Curing  Void  Assessment—Effect  of  Transfer  of  Land. 

17.  Such  a  proceeding  against  the  owners  of  the  property  assessed  for  an  Im- 
provement is  not  affected  by  the  fact  that  the  property  may  have  changed  hands 
between  the  ttme  it  was  originally  assessed  and  the  time  of  bringing  the  action. 

Thomas  v.  Portland,  50. 
Res  Judicata. 

18.  A  decree  declaring  void  an  assessment  for  a  public  improvement  is  not  a 
bar  to  a  subsequent  action  or  suit  by  the  municipality  to  collect  the  cost  of  the 
work  from  the  property  benefited.  Thomas  v.  Portland,  50. 

Street  Repair— Effect  of  Remonstrance. 

19.  Where,  in  an  attempt  of  a  city  to  carry  forward  the  Improvement  of  a  por- 
tion of  a  street  and  the  repair  of  the  remainder  as  a  single  undertaking,  the  im- 
provement proceedings  are  invalid,  the  portion  to  be  repaired  is  left  to  be  pro- 
ceeded with  as  a  separate  undertaking ;  and  a  remonstrance  of  the  owners  of 
more  than  one  half  of  the  property  adjacent  to  and  assessed  for  the  repair, 
becomes  effective,  so  as  to  render  the  proceedings  and  subsequent  assessment 
void.  Oregon  Real  Estate  Co.  v.  Portland,  56. 

Construction  of  Bond  to  Comply  With  Franchise. 

'JO.  Where  a  city  has  required  from  the  grantee  of  a  public  franchise  a  bond 
conditioned  that  the  terms  of  the  grant  shall  be  compiled  with,  and  the  bond  has 
been  tendered  and  accepted,  the  sum  specified  In  such  bond  Is  substantially  a 
statutory  penalty,  and,  upon  a  breach  of  the  bond,  the  entire  sum  may  be  recov- 
ered, without  proof  of  special  Injury.  Salem  v.  Anson,  339. 

Actions  Against  Public  Corporations. 

zl.  Hill's  Ann.  Laws,  §  350,  providing  that  an  action  may  be  maintained  against 
any  public  corporation  In  this  state,  in  its  corporate  character,  and  within  the 
scope  of  its  authority,  for  an  Injury  to  plaintiff  from  some  act  or  omission  of 
such  public  corporation,  authorizes  an  action  against  a  city  only  when  it  is  liable 
in  its  corporate  capacity,  as  distinguished  from  its  political  or  governmental  ca- 
pacity. Wagner  v.  Portland,  389. 

MUTUAL  ACCOUNT  Defined.    See  Costs,  1. 

NATURALIZATION. 

Effect  of  on  Right  to  Acquire  Public  Land.    Bee  Aliens. 
Effect  of  on  Suit  to  Cancel  Deed  From  State.    See  Pub.  Lands,  1. 

NAVIGABLE  WATERS. 

Wharf  Rights  of  Upland  Owners. 

1.  Riparian  owners  on  navigable  streams  are  entitled  to  wharf  from  their  up- 
land out  to  navigable  water,  or  to  the  channel,  within  side  lines  drawn  at  right 
angles  with  the  thread  of  the  stream  and  intersecting  the  boundary  lines  of  the 
land  at  ordinary  high-water  mark,  and  not  elsewhere;  and  the  right  is  not 
affected  at  all  by  the  establishment  of  wharf  lines  by  municipalities. 

Montgomery  v.  Shaver,  !M4. 
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Municipal  Control  of  Wharf.  Rights. 

2.  Section  4228  of  Hill's  Ann.  Laws,  providing  that  the  corporate  authorities  of 
a  town  wherein  it  is  proposed  to  erect  a  wharf  or  wharves  may  prescribe  the 
mode  and  extent  to  which  the  franchise  may  be  exercised  beyond  the  line  of  low- 
water  mark,  confers  power  to  regulate  the  manner  of  building  wharves,  and  to 
establish  wharf  lines,  but  does  not  empower  a  municipality  to  authorize  a  ripa- 
rian owner  to  extend  his  wharf  in  front  of  the  lands  of  an  adjoining  riparian 
owner.  Montgomery  v.  Shaver,  244. 

Nature  of  Wharf  Privilege. 

4.  A  wharf  right  is  an  appurtenance  to  the  upland  with  which  it  is  connected ; 
it  is  not  a  right  Inseparably  attached,  however,  but  may  be  severed  from  the 
upland.  Montgomery  v.  Shaver,  244. 

Effect  of  Adverse  Holding  of  Wharf  Right. 

5.  A  wharf  right  may  be  lost  to  the  upland  owner  by  prescription,  so  that  a 
riparian  owner  erecting  and  using  for  ten  years  a  wharf  which  encroaches  on  the 
water  front  of  an  adjacent  riparian  owner,  acquires  title  by  adverse  possession  to 
the  water  front  so  occupied  and  to  the  waters  extending  outward  to  the  ship 
channel  in  front  of  such  water  front.  Montgomery  v.  Shaver,  244. 

Evidence  of  Adverse  Possession  of  Wharf  Right. 

6.  A  riparian  owner  claiming  title  by  adverse  possession  of  the  water  front  of 
an  adjoining  riparian  owner  had  driven  piling  for  the  purpose  of  constructing  a 
wharf,  but  it  was  never  completed.  He  afterwards  authorized  the  use  of  a  portion 
of  the  space  as  a  ferry  slip,  and  it  was  so  used  for  about  six  months,  and  boats 
were  occasionally  tied  up  to  the  piling.  Held,  not  to  show  an  exclusive  use  suffi- 
cient to  give  title  by  adverse  possession.  Montgomery  v.  Shaver,  244. 

NEGATIVE  PREGNANT  Evidence.    See  Evidence,  13. 

NEGLIGENCE. 

Right  to  Verdict  of  Jury  in  Negligence  Cases. 

1.  Under  the  Constitution  of  Oregon,  Art.  I,  g  17,  providing  that  the  right  of 
trial  by  Jury  in  all  civil  cases  shall  remain  Inviolate,  the  question  of  negligence 
must  be  left  to  the  Jury  to  determine,  where  the  defendant  has  been  put  upon  the 
defense,  even  though  there  may  not  be  any  conflict  In  the  testimony. 

Shobert  v.  May,  08. 
Live  Electric  Wires— Inference  of  Negligence. 

2.  In  actions  against  electric  companies  for  injuries  received  from  contact  with 
live  wires  in  public  ways  proof  of  the  breaking  of  the  wires  and  of  the  happening 
of  the  accident  makes  a  prima  facie  case  of  negligence. 

Boyd  v.  Portland  Elec.  Co.  126. 
Res  Ipsa  Loquitur. 

3.  Where  plaintiff  has  made  a  prima  facie  case  of  negligence  by  showing  that 
an  accident  happened  resulting  in  his  injury,  the  presumption  is  that  the  acci- 
dent would  not  have  happened  had  the  proper  care  been  taken. 

Boyd  V.  Portland  Elec.  Co.  120. 

See  Master  and  Servant  ;  Railroads,  1. 

NEGOTIABLE  INSTRUMENTS.    Same  as  Bills  and  Notes. 

NONSUIT  at  Trial. 
Effect  on  Counterclaim  of  Such  a  Motion.    See  Trial,  3. 

NOTICE. 

Notice  of  Appeal  to  Parties  in  Default.    See  Appeal,  1. 

Mortgagee— Possession  as  Notice  of  Adverse  Right.    See  Vend,  and  Pur. 

Substitution  of  Personal  Representatives.    See  Trial,  2. 
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OBLIGATION  OP  CONTRACTS. 

Preference  of  Unsecured  Over  Contract  Claimants.    See  Corp.  6. 
OFFICERS. 

Public  Officers— Right  to  Fees. 

1.  The  right  of  a  public  officer  to  compensation  mast  be  based  on  a  constitu- 
tional or  statutory  provision,  and  he  can  demand  only  those  fees  there  prescribed. 

Baker  Oounty  v.  Benton,  207. 

Public  Officers— Charges  Against  state  or  County. 

2.  Public  corporations,  being  instrumentalities  of  government,  are  not  impliedly 
under  obligation  to  pay  public  officers  for  services  rendered  to  them,  there  must 
always  be  a  legal  provision  for  every  charge  for  such  services. 

Baker  County  v.  Benton,  207. 

Public  Officers— Services  to  Public  Corporations. 

8.  A  public  officer  is  not  entitled  to  demand  in  advance  his  legal  charges  for 
making  copies  of  records  for  a  county.  Baker  Oounty  v.  Benson,  207. 

Official  Bonds— Liability  of  Sureties  Thereon. 

4.  The  sureties  on  the  bond  of  a  public  officer  are  not  liable  for  bis  acts  done  in 
a  private  capacity  and  In  violation  of  his  official  duty.  Feller  v.  Gates,  543. 

OFFICIAL  FEES. 

Right  of  Public  Officers  to  Fees— Right  to  Collect  in  Advance— Charges  Against 
Public  Corporations.    See  Officers,  1, 2,  8. 

OPEN  ACCOUNT  Denned.    See  Costs,  1. 

OPINION  EVIDENCE. 

Propriety  of  Opinions  as  to  Amount  of  Damages.    See  Evidence,  5. 
Competency  of  Expert  Should  be  First  Shown.    See  Witnesses,  2. 

ORDINANCES  OF  CITIES.    See  Portland  Ordinances. 
Portland,  No.  422S,  Montgomery  v.  Shaver,  244. 
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Bartel  v.  Mathlas,  10  Or.  482,  cited,  101. 

Bellinger  v.  Thompson,  26  Or.  320,  247,  cited,  05, 06,  457. 

Bennett  v.  Minott,  28  Or.  339,  cited  in  footnote,  28. 

Berry  v.  Charlton,  10  Or.  862,  cited,  276. 

Bingham  v.  Kern,  18  Or.  199,  cited  in  footnote,  29,  32. 

Bishop  v.  Balsley,  28  Or.  119,  applied,  326,  330. 

Blackburn  v.  Southern  Pac.  Co;  34  Or.  215,  cited,  6,  10,  73. 

Blanchard  v.  Bennett,  1  Or.  329,  cited,  77. 

Bonser  v.  Miller,  5  Or.  110,  cited,  200. 

Booth  v.  Moody,  30  Or.  222,  cited,  29,  32,  564. 

Bower  v.  Holladay,  18  Or.  491,  cited,  157,  206. 

Bowlby  v.  Shively,  22  Or.  410,  cited,  247,  250. 

Bowles  v.  Doble,  11  Or.  474, 480,  cited  hi  footnote,  28. 

Bradtfeldt  v.  Cooke,  27  Or.  194,  cited,  200. 

Branson  v.  Oee,  25  Or.  462.  cited,  215. 

Breding  v.  Williams,  83  Or.  391,  cited,  65. 

Brower  Lumber  Co.  v.  Miller,  28  Or.  565,  cited,  5. 

Brundage  v.  Monumental,  etc.  Min.  Co.  12  Or.  322,  cited,  103. 

Buchtel  v.  Evans,  21  Or.  309,  cited,  273. 

Burton  v.  Severance,  22  Or.  91,  followed,  13, 19. 

C 

Capital  Lum.  Co.  v.  Ryan,  84  Or.  73,  cited,  44. 

Carney  v.  Duniway,  35  Or.  181,  cited,  66. 

Case  v.  Noyes,  16  Or.  329,  cited,  277. 

Caspary  v.  City  of  Portland,  19  Or.  496,  cited,  394. 

Cassida  v.  Oregon  Ry.  &  Nav.  Co.  14  Or.  551,  cited,  69. 

Cederson  v.  Oregon  Nav.  Co.  38  Or.  343,  858,  cited,  225,  227,  563. 

Chambers'  Estate,  38  Or.  131,  cited,  431. 

Chan  Sing  v.  Portland,  37  Or.  68,  cited,  563,  565  (in  footnote,  13,  29). 

Cherry  v.  Lane  County,  25  Or.  487,  cited,  216. 

Chris  man  v.  Chrism  an,  16  Or.  127,  cited,  504, 572,  578. 

Clark's  Heirs  v.  Ellis,  9  Or.  128,  cited,  96, 504,  578. 

Cline's  Will,  24  Or.  175,  cited,  504. 

Cochran  v.  Baker,  84  Or.  555,  cited,  351,  388. 

Commercial  Bank  v. Sherman,  28  Or.  573,  cited,  290. 

Cook  v.  City  of  Portland,  35  Or.  383,  cited,  60. 

Coolidge  v.  Heneky,  11  Or.  327,  cited,  201. 

Coos  Bay  Nav.  Co.  v.  Endicott,  34  Or.  573,  cited,  420. 

Coos  Bay  R.  Co.  v.  Siglin,  26  Or.  387,  cited,  273. 

Corbell  v.  Childers,  17  Or.  528,  cited,  80,  472. 

Corder  v.  Speake,  37  Or.  105,  cited,  308,  484. 

Coulter  v.  Portland  Trust  Co.  20  Or.  469,  cited,  388. 

Cox  v.  Bernard,  39  Or.  53,  cited,  586,  589. 

Crawford  v.  Beard,  12  Or.  447,  cited,  198. 

Crawford  v.  Linn  County,  11  Or.  482,  cited,  353. 

Creecy  v.  Joy,  40  Or.  28,  cited,  560,  563  (in  footnote,  445). 

Cross  v.  Baskett,  17  Or.  84,  cited,  95. 

Currey  v.  Butcher,  37  Or.  380,  cited,  29,  32. 
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d 

Daly  v.  Larsen,  29  Or.  535,  cited,  65. 

Daly  v.  Multnomah  County,  14  Or.  20,  cited,  214. 

Davis  v.  Davis,  20  Or.  78,  cited,  100. 

Davis  v.  Hannon,  80  Or.  192,  cited,  410. 

Davidson  v.  Oregon  &  Cal.  R.  Co.  11  Or.  136,  cited  in  footnote,  29. 

David  v.  Waters,  11  Or.  448,  cited,  82  (in  footnote,  29). 

Davis  v.  Walte,  12  Or.  425,  cited  In  footnote,  28. 

Day  v.  Holland,  15  Or.  464,  cited,  76,  863, 870. 

Dayton  v.  Board  of  Equalization  83  Or.  131,  cited,  470. 

Denn  v.  Peters,  86  Or.  486,  applied,  28, 31. 

Dick  v.  Wilson,  10  Or.  490,  cited,  450. 

Dickson  v.  Back,  82  Or.  217,  cited,  415. 

Dodd  v.  Denny,  6  Or.  157,  cited,  81. 

Drake  v.  Sworts,  24  Or.  198,  cited  In  footnote,  28. 

DuBols  v.  Perkins,  21  Or.  189,  cited,  20. 

Durbln  v.  Oregon  Ry.  A  Nav.  Co.  17  Or.  5,  cited,  8,  72. 

E 

Eaton  v.  Oregon  Ry.  A  Nav.  Co.  22  Or.  497,  cited,  308. 

Edgar  v.  Edgar,  26  Or.  65,  cited,  491. 

Esberg  Cigar  Co.  v.  Portland,  34  Or.  282,  applied,  126, 180, 394. 

Evans  v.  Christian,  4  Or.  875,  cited,  77. 

Exon  v.  Dancke,  24  Or.  110,  cited,  40. 


Fanning  v.  Gllllland,  37  Or.  369,  cited,  78, 79. 

Farley  v.  Parker,  6  Or.  106,  cited,  480,  450. 

Farmers'  Bank  v.  Baling,  88  Or.  894,  cited,  410. 

Feldman  v.  Nicolai,  28  Or.  34,  cited,  201. 

Fink  v.  Canyon  Road  Co.  5  Or.  801,  cited,  65. 

Fisher  v.  Kelly,  26  Or.  249,  cited,  805. 

Fisher  v.  Kelly,  30  Or.  1,  cited,  460. 

Fisher  v.  Tomllnson,  40  Or.  Ill,  cited,  617. 

Flak  v.  Henarle,  13  Or.  156, 165,  cited  In  footnote,  28. 

First  National  Bank  v.  Leonard,  36  Or.  390,  cited,  160. 

Flelschner  v.  Bank  of  McMinnville,  36  Or.  553,  cited,  197,  572  (in  footnote,  28). 

Flynn  v.  Baisley,  85  Or.  268,  cited,  196,  201. 

Foren  v.  Dealey,  4  Or.  92,  cited,  656. 

Foste  v.  Standard  Ins.  Co.  34  Or.  125,  cited,  88,  665  (In  footnote,  29). 

Franke  v.  Shipley,  22  Or.  101,  cited,  504. 

G 

(iadsby  v.  Portland,  38  Or.  136,  cited,  462. 
Gerber  v.  Bauerllne,  17  Or.  115,  cited,  358. 
Glenn  v.  Savage,  14  Or.  567,  cited,  67. 
Grant  v.  Paddock,  80  Or.  312,  cited,  388. 
Gschwander  v.  Cort,  19  Or.  513,  cited  in  footnote,  29. 

H 

Hale  v.  Cottle,  21  Or.  580,  cited,  218. 

Hammer  v.  Downing,  89  Or.  505,  cited  in  footnote,  326,  468. 

Hannan  v.  Greenfield,  36  Or.  97,  cited,  665. 

Han  thorn  v.  Oliver,  82  Or.  57,  applied,  415,  420. 

Hargett  v.  Beardsley,  33  Or.  301,  p.  307,  cited,  33,  565  (In  footnote,  29). 
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Harris  v.  Burr,  32  Or.  348,  applied,  167, 179. 

Harvey's  Heirs  v.  Walt,  10  Or.  117,  applied,  809,  314. 

Hayden  v.  Long,  8  Or.  244,  cited,  273. 

Hembree  v.  Dawson,  18  Or.  474,  cited,  634. 

Henderson  v.  Henderson,  87  Or.  141,  applied,  478,  484. 

Herren's  Estate,  40  Or.  90,  applied,  353,  445, 457. 

Hexter  v.  Schneider,  14  Or.  184,  cited,  13, 18  (in  footnote,  28). 

Hill  v.  State,  23  Or.  446,  followed,  78. 

Hodges  v.  Silver  Hill  Mining  Co.  9  Or.  200,  cited,  103. 

Holladay  v.  Elliott,  7  Or.  483,  followed,  111,  113,  574. 

Holladay's  Estate,  18  Or.  168,  cited  in  footnote,  424. 

Houghton  v.  Beck,  9  Or.  325,  cited,  32,  564  (in  footnote,  29). 

Houser  v.  Umatilla  County,  30  Or.  486,  cited,  207,  212. 

Houston  v.  Timmerman,  17  Or.  499,  cited,  333. 

Hubbard  v.  Hubbard,  7  Or.  42,  cited,  401,  578. 

Hughes  v.  Linn  County,  87  Or.  Ill,  cited,  539. 

Hughes  v.  McCullough,  89  Or.  372,  cited  in  footnote,  29. 

Hurst  v.  Burnside,  12  Or.  520,  cited,  60. 

Hyland  v.  Hyland,  19  Or.  51,  58,  cited  in  footnote,  28. 


In  re  Cline's  Will,  24  Or.  175,  cited,  504. 
In  re  Schneider,  11  Or.  288,  cited,  120. 


Jackson  County  v.  Bloomer,  28  Or.  110,  cited,  524. 

Jackson  v.  Jackson,  17  Or.  110,  cited,  563. 

Jackson  v.  Siglin,  10  Or.  93,  cited,  212. 

Janeway  v.  Holston,  19  Or.  97,  cited,  308. 

Johnson  v.  Knott,  13  Or.  308,  cited,  247,  249. 

Johnston  v.  Oregon  Short  Line  Ry.  Co.  23  Or.  94,  cited,  165. 

Jolly  v.  Kyle,  27  Or.  95,  cited,  196, 201. 

Jones  v.  Portland,  35  Or.  512,  cited,  182. 

Jones  v.  Snider,  8  Or.  127,  cited,  80. 

Jory  v.  Palace  Dry  Goods  Co.  80  Or.  196,  applied,  20,  26. 

K 

Kelley  v.  High  field,  15  Or.  277,  cited,  370. 

Kelly  v.  Ruble,  11  Or.  75,  cited,  491. 

Kern  v.  Hotaling,  27  Or.  206,  cited,  44. 

Kimball  v.  Redfleld,  33  Or.  292,  cited,  103, 564. 

King  v.  Voos,  14  Or.  91,  cited,  160. 

Klrkwood  v.  Washington  County,  32  Or.  568,  cited,  78. 

Knight  v.  Hamaker,  83  Or.  154,  cited,  453. 

Kohn  v.  HI n shaw,  17  Or.  308,  cited,  563. 

Koehland  v.  Fire  Assoc.  81  Or.  362,  cited,  410. 

Krewson  v.  Purdom,  15  Or.  589,  applied,  80,  83. 


Ladd  v.  Cartwrlght,  7  Or.  329,  cited,  103. 

Ladd  v.  Mason,  10  Or.  306,  cited,  851. 

Lavery  v.  Arnold,  36  Or.  84,  cited,  563. 

Levy  v.  Riley,  4  Or.  392,  cited,  455. 

Lew  v.  Lucas,  87  Or.  208,  cited,  420. 

Lewis  v.  City  of  Portland,  25  Or.  183, 136,  cited,  248,  250. 
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Llebe  v.  Nicolai,  80  Or.  864,  cited,  388. 

Lieuallen  v.  Mosgrove,  83  Or.  242,286,  cited,  132. 

Lockwood  v.  Hansen,  16  Or.  102,  cited,  601. 

Love  v.  Morrill,  10  Or.  545,  cited,  403. 

Lovelady  v.  Burgess,  82  Or.  418,  cited,  401. 

Luper  v.  Werts,  10  Or.  122, 135,  cited,  262, 504, 572,  580. 

Luse  v.  Isthmus  Transit  Railway  Co.  6  Or.  125,  cited,  65. 

Lyons  v.  Leahy,  15  Or.  8,  cited,  200,  201. 

M 

MacMahon  v.  Duffy,  86  Or.  150,  applied,  305. 

Marks  v.  Coats,  87  Or.  600,  cited  in  footnote,  425. 

Marks  v.  Crow,  14  Or.  822,  cited,  101, 101. 

Marx  v.  Schwartz,  14  Or.  177,  cited,  273. 

Mast  v.  Kern,  84  Or.  247,  251,  cited,  165,  402,  436,  440. 

Maxwell  v.  Tillamook  County,  20  Or.  405,  cited,  172,  220. 

Mayes  v.  Stephens,  38  Or.  512,  cited,  568. 

McBride  v.  Northern  Pac.  R.  Co.  10  Or.  64,  cited,  8,  73. 

McCornack  v.  Salem  Ry.  Co.  34  Or.  513,  cited,  523, 532. 

McCullough's  Estate,  31  Or.  86,  cited,  431. 

McDougal  v.  Lame,  30  Or.  212,  cited,  44. 

McKay  v.  Musgrove,  15  Or.  162,  cited  in  footnote,  20. 

McQuaid  v.  Portland  &  Vane.  R.  Co.  10  Or.  535,  cited,  306. 

McWhirter  v.  Brain ard,  5  Or.  426,  cited,  221. 

Mellott  v.  Downing,  80  Or.  218,  cited,  563. 

Mendenhall  v.  Elwert,  36  Or.  375,  applied,  101, 196. 

Merchants'  Nat.  Bank  v.  Pope,  19  Or.  85,  cited,  388. 

Merriam  v.  Victory  Mining  Co.  37  Or.  321,  followed,  523, 533. 

Mills'  Estate,  22  Or.  210,  cited  in  footnote,  424,  425. 

Miller  v.  Hirschberg,  27  Or.  522,  cited,  564  (in  footnote  29). 

Miser  v.  O'Shea,  37  Or.  281,  cited,  554, 556. 

Mitchell  v.  Campbell,  14  Or.  454,  cited,  420. 

Monastes  v.  Catlin,  6  Or.  110,  cited,  851, 430, 450. 

Moody  v.  Miller,  24  Or.  170,  cited,  524. 

Moody  v.  Richards,  29  Or.  282,  cited,  68. 

Morin  v.  Multnomah  County,  18  Or.  163,  cited,  215. 

Morrell  v.  Miller,  28  Or.  854,  applied,  101, 108. 

Morrow  County  v.  Hendryx,  14  Or.  397,  cited,  222. 

Murphy  v.  City  of  Albina,  22  Or.  106,  cited,  126. 

Murray  v.  Murray,  6  Or.  17,  cited,  351. 

N 

Nessley  v.  Ladd,  30  Or.  564,  cited,  76. 

Nestucca  Wagon  Road  Co.  v.  Landingham,  24  Or.  480,  applied,  111,  112. 

Nicolai  v.  Krimbel,  29  Or.  76,  cited,  564  (in  footnote,  29). 

Nodine  v.  Shirley,  24  Or.  250,  cited,  388. 

Nottage  v.  City  of  Portland,  35  Or.  539, 556,  cited,  53,  55. 

O 

O'Connor  v.  Van  Hoy,  29  Or.  505,  cited,  808. 

O'Hara  v.  Parker,  27  Or.  156,  cited,  401,  493, 540. 

Oh  Chow  v.  Brock  way,  21  Or.  440,  cited,  851. 

Olds  v.  Cary,  13  Or.  862,  cited,  445,  454  (in  footnote,  28). 

Oregon  A  Cal.  R.  Co.  v.  Jackson  County,  38  Or.  589,  cited,  568. 

Oregon  <&  Wash.  Invest.  Co.  v.  Rathburn,  5  Sawy.  32,  cited,  290. 

Osburn's  Estate,  36  Or.  8,  cited,  430. 

Osraun  v.  Winters,  30  Or.  177,  followed,  363,  370. 
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Pacific  Build.  Co.  v.  Hill,  40  Or.  280,  followed,  611,  514. 

Page  v.  Smith,  18  Or.  410,  cited,  450. 

Parker  v.  Taylor,  7  Or.  436,  cited,  247,  250. 

Parker  v.  West  Coast  Pack.  Co.  17  Or.  610,  cited,  250. 

Partridge's  Estate,  81  Or.  207,  cited  In  footnote,  425. 

Pearce  v.  Baell,  22  Or.  29,  cited,  44. 

Pearson  v.  Dry  den,  28  Or.  850,  cited,  278. 

Philbrtck  v.  O'Conner,  15  Or.  15,  cited,  200,  201. 

Phipps  v.  Taylor,  16  Or.  484,  cited,  80. 

Plunkett's  Estate,  88  Or.  414,  cited,  451. 

Portland  v.  Schmidt,  13  Or.  17,  cited,  120. 

Potter  v.  Jones,  20  Or.  239,  249,  cited,  572,  579. 

Powell  v.  Dayton,  8.  &  G.  R.  R.  Co.  14  Or.  22,  cited,  420. 

Powell  v.  Oregonian  Ry.  Co.  (Or.)  88  Fed.  187,  cited,  104. 

Pugh  v.  Good,  19  Or.  85,  cited,  212. 

Parsel  v.  Deal,  16  Or.  295,  cited,  563. 

Purvis  v.  Kroner,  18  Or.  414,  cited,  001. 

R 

Rader  v.  McElvane,  21  Or.  56,  cited,  31. 

Ramp  v.  McDaniel,  12  Or.  108,  cited,  351. 

Ramsay  v.  Pettenglll,  14  Or.  207,  cited,  77. 

Reynolds  v.  Jackson  County,  83  Or.  422,  cited,  305,  306,  308. 

Richardson's  Guardianship,  39  Or.  246,  cited,  451. 

Roberts  v.  Parrish,  17  Or.  583,  applied,  305,  307. 

Rose  v.  Oliver,  82  Or.  447,  cited,  252,  264,  267. 

Roseburg  Ry.  Co.  v.  Nosier,  87  Or.  299,  cited,  563, 565  (in  footnote,  29). 

Russell  v.  Lewis,  3  Or.  380,  cited,  351. 


Savage  v.  Savage,  36  Or.  268,  cited,  565  (in  footnote,  29). 

Sayre  v.  Mohney,  35  Or.  141,  cited  In  footnote,  29. 

Schirott  v.  Philllppi,  8  Or.  484,  cited,  77,  78. 

Schmeer  v.  Schmeer,  16  Or.  243,  applied,  111,  113. 

Schneider,  In  re,  11  Or.  288,  cited,  120. 

Scovllle  v.  Barney,  4  Or.  288,  cited,  557. 

Seton  v.  Hoyt,  84  Or.  266,  cited,  507. 

Sheridan  v.  McMullen,  12  Or.  150,  applied,  326, 330. 

Shively  v.  Bowlby,  152  U.  S.  (Or.)  1,  cited,  247. 

Silver  v.  Lee,  38  Or.  508,  cited,  491. 

Simon  v.  Northup,  27  Or.  487,  cited,  191. 

Singer  Mfg.  Co.  v.  Graham,  8  Or.  17,  cited,  290. 

Smith  v.  Conrad,  23  Or.  206,  cited,  277. 

Smith  v.  Kelly,  24  Or.  464,  applied,  1,  6. 

Smith  v.  Smith,  17  Or.  444,  cited,  80. 

Southern  Oregon  Co.  v.  Coos  County,  30  Or.  250,  cited,  471. 

Spaur  v.  McBee,  19  Or.  76,  cited,  100. 

Specht  v.  Allen,  12  Or.  117,  cited,  32, 563  (in  footnote,  29). 

Spencer  v.  Carlson,  36  Or.  364,  cited,  566, 570,  571. 

Sperry  v.  City  of  Albina,  17  Or.  481,  540. 

Stager  v.  Troy  Laundry  Co.  38  Or.  480,  486,  cited,  405. 

Steel  v.  Holladay,  20  Or.  70,  cited,  430. 

Steel  v.  Rees,  13  Or.  428,  cited,  77. 

Stevens  v.  Carter,  27  Or.  558,  cited,  208,  217. 
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Stokes  v.  Brown,  20  Or.  580,  cited,  31. 

Strode  v.  Washer,  17  Or.  50,  applied,  20,  28. 

Swank  v.  Swank,  87  Or.  439,  approved,  495,  504. 

State  v.  Blize,  37  Or.  404,  cited,  493. 

State  v.  Fiester,  32  Or.  254,  cited,  420. 

State  v.  Hawkins,  18  Or.  476,  cited,  420. 

State  v.  Hill,  89  Or.  90,  cited  in  footnote,  408. 

State  v.  Howe,  27  Or.  138,  cited,  420. 

State  v.  Kaiser,  20  Or.  50,  cited,  325. 

State  v.  Koshland,  25  Or.  178,  cited,  276. 

State  v.  Munds,  7  Or.  80,  distinguished,  253,  268. 

State  v.  O'Neil,  13  Or.  183,  cited,  420. 

State  v.  Stockman,  30  Or.  186,  cited  605. 

State  v.  Wong  Gee,  85  Or.  276,  cited,  420. 

State  v.  Zingsem,  7  Or.  187,  cited,  77. 

State  ex  rel.  v.  Conn,  37  Or.  596,  cited,  328,  325. 

State  ex  rel.  v.  Estes,  34  Or.  196,  cited,  308. 

State  ex  rel.  v.  Kraft,  18  Or.  550,  applied,  80,  83. 

State  ex  rel.  v.  Simon,  20  Or.  865,  cited,  853. 

Sullivan  v.  Oregon  Ry.  &  Nav.  Co.  12  Or.  392,  cited,  363,370. 

Summers  v.  Harrington,  14  Or.  480,  cited,  78. 


Talbot  v.  Garretson,  81  Or.  256,  cited,  410. 

Teal  v.  Collins,  9  Or.  89,  cited,  539. 

Templeton  v.  Linn  County,  22  Or.  313,  cited,  222. 

The  Victorian,  24  Or.  121,  cited,  554,  556. 

Thomas  vs.  Portland,  40  Or.  50,  followed,  56, 59. 

Thompson  v.  Connell,  31  Or.  281,  cited,  420. 

Thompson  v.  Dekum,  32  Or.  506,  cited,  457, 

Thompson  v.  Holladay,  15  Or.  34,  cited,  384. 

Tillamook  Dairy  Assoc,  v.  Schermerhorn,  81  Or.  808,  cited,  410. 

Title  Trust  Co.  v.  Aylsworth,  40  Or.  20,  cited,  539. 

Troy  v.  Hallgarth,  35  Or.  162,  applied,  468,  471. 

Tustin  v.  Gaunt,  4  Or.  305,  cited,  851,  430,  450. 

Van  Auken  v.  Dammeler,  27  Or.  150,  followed,  571, 574. 

Victorian,  The,  24  Or.  121,  cited,  554,  556. 

Vulcan  Iron  Works  v. .Edwards,  27  Or.  563,  applied,  838, 885. 

W 

Wagner  v.  Portland,  40  Or.  889,  applied,  442. 

Ward  v.  Southern  Pac.  Co.  25  Or.  483,  followed,  225,  227. 

Warren  v.  De  Force,  84  Or.  168,  cited,  569. 

Washington  Invest.  Assoc,  v.  Stanley,  88  Or.  319,  cited,  292,  294, 511,  514. 

Welch  v.  Oregon  Ry.  <fe  Nav.  Co.  34  Or.  447,  cited,  250. 

Weiler  v.  Henarle,  15  Or.  28,  applied,  83,  86. 

Weiner  v.  Lee  Shing,  12  Or.  276,  cited,  82  (in  footnote,  29). 

Welch  v.  Clatsop  County,  24  Or.  452,  cited,  26. 

Wells  v.  Applegate,  12  Or.  208,  cited,  454. 

West  v.  Taylor,  18  Or.  165,  cited,  589. 

Western  Savings  Co.  v.  Houston,  88  Or.  877,  cited,  292. 

Wilier  v.  Oregon  Ry.  A  Nav.  Co.  15  Or.  158  (cited  in  footnote,  29). 

Willi  ts  v.  Walter,  32  Or.  411,  cited,  103,  450. 

Wilson  v.  Welch,  12  Or.  353,  cited,  247. 

Wilson  v.  Wilson,  26  Or.  251,  cited  in  footnote,  28. 

Winters  v.  George,  21  Or.  251,  cited,  157. 
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Woods  v.  Town  of  PrineviUe,  19  Or.  108,  cited,  121. 
Woodward  v.  Oregon  Ry.  A.  Nav.  Co.  18  Or.  289,  cited,  278. 
Wright  v.  Edwards,  10  Or.  298,  cited,  461. 
Wyatt  v.  Henderson,  81  Or.  48,  cited,  108. 


Yick  Kee  v.  Dunbar,  20  Or.  416,  followed,  73, 79. 
Young  v.  Hughes,  89  Or.  580,  cited,  477. 
Young  Men's  Association  v.  Croft,  34  Or.  106,  111,  cited,  4. 
Young  v.  State,  86  Or.  417,  cited  in  footnote,  469. 


Zumalt  v.  Madden,  23  Or.  185,  cited,  540. 

OREGON  CONSTITUTION.    Same  as  Constitution  of  Oregon. 

OVERFLOWED  LANDS. 
Effect  of  Acts  of  1891  and  1899.    See  Public  Lands,  2, 3, 4. 

PAROL  EVIDENCE.    See  Evidence,  1,  4. 
PARTIES. 

Real  Party  in  Interest— Trustee  as  Plaintiff. 

1.  A  person  to  whom  a  bond  is  executed  conditioned  to  pay  all  expenses  of  per- 
forming a  certain  contract  is  a  trustee  of  an  express  trust,  within  the  meaning  of 
Section  29,  Hill's  Ann.  Laws,  and  is  therefore  the  "real  party  in  interest,"  as  a 
plaintiff  is  required  to  be  by  Section  27  of  Hill's  Ann,  Laws,  and  may  sue  on  the 
bond  in  his  own  name,  without  joining  the  persons  who  will  ultimately  receive 
the  benefit  of  any  recovery.  United  States  v.  McOann,  13. 

Privity  of  Estate  Between  Defendants. 

2.  Where  there  is  a  privity  of  estate  between  the  parties  the  owner  of  real  prop- 
erty may  sue  to  restrain  threatened  or  partly  accomplished  waste  thereon. 

Elliott  v.Blopd,  $26. 
Joinder  of  Parties  as  Plaintiffs. 

3.  Where  the  owners  of  different  parcels  of  land  contract  Jointly  with  another 
concerning  their  combined  property,  such  owners  may  Join  in  a  suit  to  restrain 
waste  on  the  leased  land.  Elliott  v.  Bloyd,  326. 

Guardian's  Accounts— Necessary  Parties. 

4.  In  a  proceeding  to  settle  the  accounts  of  a  removed  guardian  without  at- 
tempting to  surcharge  his  accounts,  but  merely  to  determine  whether  additional 
credits  should  be  allowed,  the  removed  guardian  is  not  a  necessary  party. 

Wilson's  Guardianship,  358. 

PART  PERFORMANCE.    See  Statute  of  Frauds,  2, 3. 

PERSONAL  INJURIES 

To  Traveler  on  Highway  at  Crossing.    See  Railroads,  1. 

To  Trespasser  on  Railroad  Track.    See  Railroads,  5. 

To  Employe  by  Defective  Machinery.    See  Master  and  Servant,  1-4. 

To  Traveler  in  Street  by  Live  Wire.    See  Electricity. 

PHRASES.    Same  as  Words  and  Phrases. 
PIERS.   Same  as  Wharves. 
40  Or.— 43. 
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pleading. 

Duplicity  in  Pleading. 

1.  Duplicity  in  pleading  consists  in  setting  forth  and  relying  upon  more  than 
one  cause  of  action.  Bingham  v.  Lipman,  #68. 

Frivolous  Pleading. 

2.  A  frivolous  pleading  is  one  that  self-evidently  does  not  raise  a  cause  of  action 
or  defense.  Randall  v.  Simmon*,  .551. 

Sham  Pleading. 

3.  To  justify  a  court  In  striking  out  matter  from  a  pleading  as  sham,  under 

Section  75  of  Hill's  Ann.  Laws,  it  must  be  evidently  false  or  pleaded  In  bad  faith. 

Randall  v.  Simmon*,  5M. 
Disclaimer. 

4.  In  a  suit  to  determine  adverse  claims  to  realty  a  denial  that  defendant  claims 
any  right,  title,  or  interest  in  the  premises  except  as  hereinafter  stated,  followed 
by  an  affirmative  defense,  is  not  a  disclaimer,  since  the  renunciation  Is  only  par- 
tial, and  the  affirmative  matter  Is  expressly  excepted  therefrom. 

Moore*  v.  Clackamas  County,  596. 

Action  for  False  Imprisonment— Pleading  all  the  Facts. 

5.  In  an  action  of  damages  against  several  persons  for  false  Imprisonment  an 
allegation  of  conspiracy  may  be  treated  as  matter  In  aggravation  or  explanation, 
and  Is  not  an  essential  averment,  since  the  recovery  may  be  Joint  or  several. 

Bingham  v.  Lipman,  363. 

6.  In  actions  for  damages  resulting  from  trespass  It  is  allowable  to  plead  all  the 
circumtsances  accompanying  the  act  and  that  constitute  a  part  of  the  occur- 
rence, so  as  to  show  the  purpose  and  extent  of  the  injury. 

Bingham  v.  Lipman,  3H3. 

7.  Where  plaintiff*,  who  had  been  In  defendants'  employ,  alleged  that  defend- 
ants unlawfully  "conspired"  for  the  purpose  of  extorting  money  from  her,  and 
that  she  was  induced  to  enter  their  office,  where  she  was  charged  with  larceny  of 
articles  from  their  store,  and  threatened  with  arrest  and  disgrace,  and  that  they 
locked  her  in  the  store,  and  kept  her  for  several  hours,  and  extorted  money  from 
her,  the  complaint  was  not  bad  for  duplicity,  as  a  series  of  unlawful  acts  aimed 
at  and  contributing  to  the  Injury  complained  of  may  be  averred,  without  violat- 
ing the  rule  against  duplicity.  Bingham  v.  Lipman,  963. 

Pleading  Judgment  of  County  Court  in  Probate. 

8.  County  courts  being  of  general  and  superior  Jurisdiction  in  probate  matters, 
it  will  be  presumed  that  they  had  Jurisdiction  in  given  probate  cases,  and  there- 
fore their  orders  therein,  when  relied  on,  may  be  pleaded  in  general  terms  as 
having  been  made  and  entered,  under  Hill's  Ann.  Laws,  \  86. 

Butenic  v.  Hamakar,  444. 

Action  on  Stock  Subscription— Allegation  of  Payments. 

9.  An  allegation  in  a  complaint  in  an  action  to  recover  unpaid  subscriptions  to 
capital  stock  of  a  corporatiou  that  there  remained  due  on  such  subscriptions  a 
stated  amount,  which  was  smaller  than  that  for  which  defendant  stockholders 
were  originally  liable,  is  an  allegation  that  payments  had  been  made,  but  not  as 
to  the  time  of  such  payments.  Hawkins  v.  Donnerberg,  97. 

Complaint  on  Administrator's  Bond— Alleging  an  Accounting. 

10.  A  complaint  in  an  action  on  an  administrator's  bond  averring  a  hearing 
before  the  county  court  in  "a  suit  for  an  accounting"  brought  against  the  defend- 
ant, and  stating  that  a  decree  was  rendered  therein  finding  that  he  had  a  certain 
sum  in  his  possession  belonging  to  the  estate,  is  not  demurrable  on  the  ground 
that  the  county  court  cannot  entertain  a  suit  for  an  accounting ;  the  accounting 
alleged  not  being  an  equitable  accounting,  but  the  accounting  required  by  statute 
of  an  administrator.  Butenic  v.  Hamakar,  444. 
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Charging  Breach  of  a  Bond. 

11.  A  complaint  In  an  action  on  an  administrator's  bond  which  avers  that  in 
a  suit  for  an  accounting  the  county  court  found  that  he  had  in  his  possession  a 
specified  sum  of  money  belonging  to  the  estate,  which  sum  he  refuses  to  turn 
over  to  the  administrator  de  bonis  ram,  in  violation  of  said  order,  does  not  declare 
on  the  Judgment  of  the  county  court,  but  on  a  breach  of  the  conditions  of  the 
bond.  Rutenic  v.  Hamakar,  444. 

Idem. 

12.  A  complaint  in  an  action  on  an  administrator's  bond  which  avers  that 
after  a  hearing  the  county  court  found  that  the  administrator  had  in  his  posses- 
sson  a  specified  sum  belonging  to  the  estate,  which  sum  he  refuses  to  turn  over 
to  the  administrator  de  bonis  non,  "in  violation  of  the  order  of  the  said  county 
court,"  sufficiently  avers  a  breach  of  the  bond  by  a  refusal  to  comply  with  an 
order  of  the  county  court,  it  being  inferable  therefrom  that  an  order  to  turn 
over  the  money  was  made.  Rutenic  v.  Hamakar,  444. 

Action  on  a  Bond— Alleging  Possession  of  Plaintiff's  Money. 

13.  A  complaint  in  an  action  on  an  administrator's  bond  commenced  in  May, 
1899,  which  avers  that  defendant  was  removed  as  administrator  in  July,  1896,  and 
that  at  the  hearing  on  the  settlement  of  his  accounts  in  the  county  court  in  Sep- 
tember, 1896,  it  was  found  that  he  had  a  specified  sum  in  his  possession  belonging 
to  the  estate,  no  part  of  which  has  been  paid  to  his  successor,  sufficiently  avers 
defendant's  possession  of  the  fund  at  the  commencement  of  the  action ;  he  hav- 
ing secured  the  money  by  virtue  of  his  trust.  Rutenic  v.  Hamakar,  444. 

Action  on  a  Bond— Alleging  a  Violation  of  Trust. 

14.  A  complaint  on  an  administrator's  bond  averring  that  an  order  of  the 
county  court  removing  the  defendant  required  him  on  demand  to  turn  over  to 
his  successor  all  property  or  money  belonging  to  the  estate,  and  that  plaintiff 
duly  qualified  as  his  successor,  and  demanded  said  funds,  but  that  defendant  re- 
fuses to  deliver  the  same,  sufficiently  avers  a  breach  of  the  condition  of  the  bond, 
which  provided  that  it  should  be  void  in  case  the  administrator  faithfully  per- 
formed his  trust;  otherwise  to  remain  in  force.  Rutenic  v.  Hamakar,  444. 

Answer— Defense  of  Statute  of  Limitations. 

15.  A  complaint  alleging  certain  stock  subscriptions  and  sundry  payments 
thereon,  but  not  giving  the  dates  of  the  payments,  is  not  demurrable  on  the 
ground  that  the  right  of  recovery  is  barred  by  the  statute  of  limitations;  but 
under  Hill's  Ann.  Laws,  U  3,  67,  requiring  the  objection  that  the  action  was  not 
commenced  within  the  time  limited  by  statute  to  be  taken  by  answer,  unless 
such  fact  appears  on  the  face  of  the  complaint,  that  defense  was  available  only  by 
answer.  Hawkins  v.  Donnerberg,  97. 

Answer—  Den i als  on  Information  and  Belief. 

16.  Where  a  petition  for  the  removal  of  an  administrator  charges  that  the  ad- 
ministrator made  certain  admissions  showing  disobedience  of  an  order  of  court, 
a  denial  of  such  statement  on  information  and  belief  in  the  answer  of  the  admin- 
istrator may  be  stricken  out,  as  a  denial  on  Information  and  belief  of  matters 
presumptively  within  the  defendant's  knowledge  Is  Insufficient. 

Mills1  Estate,  424. 

CONSTRTCTION  OF  ADMISSION  IN  ANSWER. 

17.  An  answer  in  an  action  on  a  note,  expressly  admitting  the  execution  of  the 
note,  and  pleading  payment  thereof  is  a  sufficient  admission  of  its  execution  to 
dispense  with  proof  thereof.  Creecy  v.  Joy,  28. 

Idem. 

18.  Hill's  Ann.  Laws,  §  94,  provides  that  every  material  allegation  of  the  com- 
plaint not  denied  by  the  answer  shall  be  taken  as  true.  Plaintiff  alleged  that  he 
was  employed  to  ship  grain  for  defendant,  and  sued  for  commissions.   The  answer 
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denied  the  allegations  of  the  complaint,  "except  as  hereinafter  stated;"  alleged 
that  plaintiff  was  employed  to  ship  grain;  conceded  that  a  certain  sum  was  due 
him  as  commission;  and  set  up  a  counterclaim.  It  further  averred  thut  "the 
agreement  mentioned  *  *  is  the  same  pretended  agreement  mentioned  in  plain- 
tiff's complaint,  and  the  oats  *  *  are  the  same  identical  oats  referred  to  in  plain- 
tiff's complaint.'1  Held,  error  to  grant  a  nonsuit,  plaintiff's  claim  being  admitted 
by  the  answer,  and  evidence  in  its  support  being  unnecessary. 

Davenport  v.  Dose,  33«. 

Answer— Joinder  of  Inconsistent  Denials  and  Defenses. 

19.  The  holder  of  a  note  brought  action  on  it  alleging  that  it  was  unpaid,  except 
that  interest  to  a  certain  date  had  been  paid  (which  amounted  to  $5.00).  Part  of 
the  defendants  denied  "that  no  other  payment  has  been  made  thereon  than  five 
dollars,  and  deny  that  thore  is  any  sum  due  from  these  defendants  thereon,"  and 
alleged  affirmatively  that  defendants  were  sureties,  and  had  been  relieved  from 
liability  by  an  unauthorized  extension  of  time  to  the  principal,  who  was  the  other 
defendant.  Held,  that  the  affirmative  defense  was  not  so  inconsistent  with  the 
denial  as  to  authorize  the  court  to  strike  out  the  former,  the  denial  that  no  pay- 
ment in  excess  of  five  dollars  had  been  made  being,  in  effect,  an  allegation  of  pay- 
ment, which  defendants  could  join  with  the  affirmative  defense,  under  Hill's  Ann. 
Laws,  I  78,  authorizing  defendant  to  join  separate  defenses. 

Randall  v.  Simmon*,  554. 

Answer— Inconsistent  Defenses. 

20.  The  complaint  in  an  action  on  a  note  alleged  that  it  was  Jointly  and  severally 
executed  for  value  by  its  makers,  which  was  not  directly  denied  by  defendants, 
but  they  alleged  the  affirmative  defense  that  plaintiff,  knowing  that  defendants 
were  sureties,  relieved  them  from  liability  by  an  unauthorized  extension  of  time 
to  the  principal.  Held,  that  the  tacit  admission  of  the  receipt  for  value  for  the 
execution  of  the  note  was  not  so  inconsistent  with  the  affirmative  defense  of 
suretyship  as  to  authorize  the  court  to  strike  out  the  latter. 

Randall  v.  Simmon*,  5t>i. 

Answer— Inconsistent  Defense—Effect  of  Extending  Note. 

21.  A  denial  In  the  answer  in  an  action  on  a  note  that  there  Is  any  sum  due  on 
the  note  from  defendants  is  not  so  inconsistent  with  an  affirmative  defense  that 
the  defendants  are  merely  sureties,  and  have  been  relieved  from  liability  by  an 
unauthorized  extension  of  time  by  the  principal,  as  to  authorize  the  court  to 
strike  out  the  affirmative  defense,  as  such  denial  Is  compatible  with  the  affirma- 
tive defense,  because  the  alleged  extension  of  time  would  discharge  the  defend- 
ants from  all  liability.  Randall  v. Simmons,  3>J. 

Answer— Effect  of  on  a  Defective  Complaint. 

22.  The  defect  in  the  complaint  in  alleging  only  the  conclusion  that  a  certain 
sum  is  due,  Instead  of  stating  when  the  obligation  matured,  is  waived  by  anwer- 
ing  over.  .  Creecy  v.  Joy,  28. 

Idem. 

23.  A  defendant  who  answers  over  after  a  demurrer  to  a  counterclaim  set  up  by 

him  has  been  sustained  waives  any  error  that  may  have  been  committed  thereby. 

Rutenic  v.  Hamakar,  444. 
Idem. 

24.  An  affidavit  filed  as  the  basis  of  a  proceeding  for  a  contempt  not  committed 
in  the  presence  of  the  court  should  show  the  facts  constituting  the  contempt,  that 
the  order  that  has  been  disobeyed  had  been  served  on  the  defendant  or  that  he 
had  personal  knowledge  or  notice  of  it,  and  that  a  demand  to  comply  with  such 
order  had  been  made  by  some  person  authorized  to  require  such  compliance;  but 
the  want  of  some  of  or  all  these  allegations  may  be  supplied  by  the  answer,  In 
which  case  the  defect  is  cured.  State  er  rel.  v.  Downing,  309. 
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Reply— Departure. 

25.  Although  the  manner  of  instituting  a  suit  to  remove  a  cloud  upon  the  title 
to  real  property  and  a  suit  to  determine  adverse  claims  thereto  is  different,  it  be- 
ing necessary  to  set  out  in  the  complaint  in  the  former  the  nature  of  defendant's 
claim,  whereas  in  the  latter  it  is  only  necessary  to  allege  that  defendant  claims 
an  adverse  interest,  and  call  upon  him  to  set  It  forth,  the  relief  sought  in  both 
suits  is  Identical;  and  hence,  In  a  suit  to  determine  adverse  claims,  wherein  de- 
fendant declined  to  disclose  the  nature  of  its  claim,  complainant's  reply,  dis- 
closing that  the  adverse  claim  complained  of  was  a  technical  cloud  on  the  title, 
did  not  constitute  such  a  departure  as  would  require  the  suit  to  be  dismissed,  but 
the  court,  having  Jurisdiction  of  the  subject-matter,  would  decree  such  relief  as 
plaintiff  would  have  been  entitled  to  had  the  suit  been  a  technical  suit  to  remove 
a  oloud.  Moores  v.  Clackamas  County,  586. 

Reply  Construed  With  the  Complaint. 

26.  Under  Hill's  Ann.  Laws,  g  84,  providing  that  in  the  construction  of  a  pleading 
its  allegations  shall  be  liberally  construed,  with  a  view  to  substantial  Justice,  if 
the  sufficiency  of  a  pleading  has  not  been  challenged  by  motion  or  demurrer,  but 
Is  drawn  in  question  upon  the  admission  of  evidence,  the  allegations  of  the  coin* 
plaint  and  reply  should  be  liberally  construed  in  pari  materia  for  the  purpose  of 
determining  the  true  Intent  of  the  pleader.  Patterson  v.  Patterson,  otiO. 

Construction  of  Reply  of  Payment  of  Note. 

27.  A  reply  to  a  defense  of  payment  of  a  note  by  the  plaintiff  that  she  purchased 
it,  and  paid  the  balance  due  thereon,  and  took  an  assignment  of  it,  being  liberally 
construed,  in  the  absence  of  preliminary  objections,  means  that  the  note  was 
bought  and  assigned  to  her,  not  that  she  paid  it.  Patterson  v.  Patterson,  560. 

Joinder  of  Parties— Multifariousness. 

28.  Where  the  owners  of  different  parcels  of  land  contract  Jointly  with  another 
concerning  their  combined  property,  such  owners  may  Join  in  a  suit  to  restrain 
waste  on  the  leased  ground.  Elliott  v.  Bloyd,  326. 

Pleas  in  Equity— Objection  to  Jurisdiction. 

28.  Under  the  practice  in  Oregon,  the  common-law  pleas  in  equity  no  longer 

prevail,  and  objections  to  the  Jurisdiction  are  presented  by  other  pleadings. 

Moore  v.  Sho/ner,  488. 
Effect  of  Not  Asking  Full  Relief. 

30.  The  failure  of  a  pleader  to  ask  the  exact  relief  or  all  the  relief  to  which  he 
may  be  entitled,  is  not  preclusive  of  any  relief  that  the  law  affords— as,  the  fact 
that  a  complaint  does  not  contain  a  demand  for  interest  does  not  preclude  the 
court  from  awarding  interest  thereon,  if  the  fact*  Justify  It. 

Rutenic  v.  Hamakar,  444. 
Amending  Pleadings  Before  Trial— Discretion. 

31.  Where  plaintiff  alleged  that  she  was  called  to  her  employer's  office,  and 
accused  of  stealing  articles  from  its  store,  and  was  arrested  and  confined  for 
several  hours,  and  compelled  by  threats  and  Intimidation  to  admit  her  guilt  and 
pay  money,  though  she  was  innocent,  permitting  the  plaintiff  to  strike  out  the 
allegation  that  she  had  admitted  her  guilt,  after  the  issues  were  made  up  and  the 
case  called  for  trial,  was  a  matter  within  the  discretion  of  the  court,  and  Its  ruling 
will  not  be  disturbed  on  appeal,  unless  the  discretion  is  shown  to  have  been 
abused.  Jester  v.  Lipman,  408. 

Idem. 

32.  Under  Section  655  of  Hill's  Ann.  Laws,  a  contempt  proceeding  in  a  case  not  of 
public  interest  should  be  conducted  In  the  name  of  the  state  on  the  relation  of  the 
party  interested,  but  where  such  a  proceeding  has  not  been  so  entitled,  it  is  dis- 
cretionary with  the  trial  court,  under  Section  101  of  Hill's  Ann.  Laws,  to  allow  an 
amendment  before  trial  changing  the  title  by  substituing  the  State  ex  ret.  as 
plaintiff.  State  ex  rot.  v.  Downing,  309. 
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Considering  Pleadings  as  Amended. 

83.  Where  a  party,  when  certain  testimony  is  objected  to,  asks  leave  to  amend 
a  pleading  to  conform  to  the  facts  as  stated  by  his  witnesses,  and  the  court  re- 
serves its  ruling  but  admits  the  testimony,  and  decides  the  point  as  if  the  amend- 
ment had  been  allowed,  the  appellate  court  will  assume  that  the  amendment  was 
in  fact  allowed  and  made.  Lazelle  v.  Miller,  549. 

Necessity  of  Stating  Facts. 

34.  The  rules  of  code  pleading  require  parties  litigant  to  state  the  (acts  upon 
which  they  rely  and  not  to  set  forth  opinions  or  conclusions. 

Moores  v.  Clackamas  County,  536. 
Correspondence  of  Allegations  and  Proofs. 

35.  Parties  cannot  prosecute  or  defend  legal  proceedings  except  on  the  grounds 

stated  in  their  pleadings— thus,  in  a  suit  to  declare  a  deed  from  a  husband  to  his 

wife  void  as  in  fraud  of  Judgment  creditors,  the  defense  that  the  land  was  a 

homestead  and  not  subject  to  sale  on  execution,  cannot  be  urged  unless  pleaded. 

Sears  v.  Davis,  286. 
Idem. 

3G.  No  error  is  committed  in  excluding  testimony  offered  in  support  of  issues 

not  made  by  the  pleadings ;  nor  is  it  error  to  exclude  part  of  such  testimony  after 

having  improperly  admitted  some.  Haines  v.  Oadwell,  229. 

Idem. 

37.  Parties  must  succeed  or  fail  in  legal  proceedings  as  the  proofs  correspond 
with  or  differ  from  the  pleadings,  and  where  the  evidence  is  of  a  fact  different 
from  the  one  alleged  there  is  a  fatal  failure  of  proof;  as  an  example,  where 
plaintiff  pleaded  a  parol  agreement,  but  on  the  trial  admitted  the  execution  and 
validity  of  a  written  contract  for  the  same  services,  radically  different  from  the 
alleged  oral  one,  the  pleadings  and  proofs  did  not  correspond,  and  a  nonsuit  was 
properly  granted.  McMahan  v.  Canadian  Ry.  Co.  148. 

Striking  out  Immaterial  Averments. 

38.  Where  a  petition  for  the  removal  of  an  administrator  is  based  upon  the 
petitioner's  claim  as  a  creditor  of  the  estate,  and  the  answer  denies  that  the 
estate  is  indebted  to  petitioner,  a  further  denial  that  the  petitioner  has  any  inter- 
est in  the  estate,  or  to  the  proceeds,  or  in  the  disposition  thereof,  is  not  responsive 
to  any  averment  of  the  petition  and  may  be  stricken  out.  Mi  Wit  Estate,  424. 

Idem. 

89.  Averments  of  new  matter  in  an  answer,  not  connected  with  any  matter 
stated  in  the  complaint,  are  immaterial  and  Bhould  be  stricken  out  on  motion; 
as,  where  a  petition  for  the  removal  of  an  administrator  Is  based  on  an  allowed 
claim  for  attorney's  services  performed  for  the  estate  under  a  prior  administrator, 
and  there  is  no  claim  for  services  since  the  defendant  was  appointed,  an  allega- 
tion in  the  answer  that  petitioner  performed  no  services  for  the  estate  or  the  de- 
fendant since  the  latter  was  appointed  is  immaterial,  and  should  be  stricken  out. 

MiWs  Estate,  42i. 
Presumption  After  Verdict. 

40.  Where  no  motion  or  demurrer  has  been  interposed  to  a  pleading,  every 
reasonable  inference  should  be  invoked  in  its  support,  and  every  legitimate  in- 
tendment Indulged  in  its  aid,  after  verdict.  Patterson  v.  Patterson,  560. 

Immaterial  Variance  Between  Pleadings  and  Proofs. 

41.  There  is  not  a  material  variance  between  an  allegation  of  the  execution  of  a 
Joint  and  several  note  by  certain  named  persons  and  proof  of  the  execution  of 
a  Joint  note  by  said  parties  and  that  one  of  the  parties  is  dead.     Creecy  v.  Joy,  2iL 

Idem. 

42.  Where  in  an  action  on  a  note  an  indorsement  was  alleged  to  have  been  made, 
and  the  note  delivered,  November  20,  it  was  competent  to  prove  that  the  note  was 
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actually  delivered,  Indorsed  In  blank,  In  the  previous  August,  and  that  on  Novem- 
ber 20  an  indorsement  of  a  waiver  of  demand  and  notice  of  protest  was  made  on 
the  note.  Deltman  v.  Friedlander,  38. 

Idem. 

43.  There  is  not  a  material  variance  between  an  allegation  that  two  makers  of  a 
note  were  severally  liable  for  certain  parts  thereof,  and  that  each  was  surety  for 
the  other,  and  proof  that  the  makers  were  originally  liable  for  the  entire  sum,  but 
afterward  the  payee  agreed  that  they  should  be  severally  liable  for  certain  parts 
of  the  debt,  and  that  each  should  be  liable  as  surety  for  the  other  for  the  balance, 
since  the  real  question  in  both  forms  of  the  statement  is  as  to  the  suretyship. 

Lazclle  v.  Miller,  549. 
PLEAS  in  Equity  Are  Now  Obsolete.    See  Pleading,  29. 

POLICE  OFFICERS. 

Power  of  Police  Commission  to  Remove— Reduction  of  Force  by.    Dismissals- 
Evidence  of  Dismissal  for  Political  Cause.  Sec  Munic.  Corp.  11, 14. 

POLITICAL  RIGHTS  of  Parties.    See  Elections,!. 

PORTLAND  CHARTER.    See  Charters  of  Cities. 

PORTLAND  ORDINANCES. 

No.  360.     Montgomery  v.  Shaver,  244. 

POSTPONEMENT.    Same  as  Continuance. 

POWER  OF  COURT. 

Direction  of  Particular  Judgment  by  the  Supreme  Court.    See  Courts,  1,  2. 
Power  to  Displace  Prior  Contract  Debts.    See  Courts,  3. 
Requiring  Accounting  by  Former  Administrator.    See  Courts,  4,  5. 

PRACTICE  IN  CIRCUIT  COURTS. 

Substituting  Personal  Representative— Notice.    See  Trial,  2. 

PRACTICE  IN  SUPREME  COURT. 

Time  Allowed  for  Filing  Cost  Bill.    See  Costs,  2. 
Completing  Record  before  Issuing  Mandate.    See  Costs,  3. 
Directing  the  Entry  of  a  Particular  Judgment.    See  Courts,  1,  2. 
Abandoning  One  Appeal  and  Perfecting  Another.    See  Appeal,  2. 
Filing  Substituted  Bond  for  a  Defective  One.    See  Appeal,  4,  5. 
Producing  Sureties  When  Excepted  to.    See  Appeal,  3. 
Amending  Defective  Abstracts  of  Record.    Sec  Appeal,  14. 

PREFERENCES. 

Advancing  Cause  on  Calendar.    See  Appeal,  2f>. 

PREMIUMS.    See  Build.  &  Loan  Assoc. 

PRESCRIPTION. 

Adverse  Holding  of  Wharf  Rights-Evidence— Character  of  Possession    Re- 
quired.   See  Adverse  Possession. 

PRESUMPTION 

That  Error  Was  Injurious.    See  Appeal,  10, 17. 

That  Instruction  Was  Based  on  Evidence.    See  Appeal,  1H. 

In  favor  of  Pleadings  After  Verdict.    See  Pleading,  40. 

PRIMARY   ELECTIONS. 
Constitutionality  and  Construction  of  Lockwood  Act.    Sec  Elections,  n. 
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PRINCIPAL  AND  AGENT. 

Evidence  of  Ratification  of  Contract  by  Agent. 

1.  Where  agents  of  a  railway  company,  not  authorized  to  make  contract*  for 
newspaper  advertising,  arranged  to  have  advertisements  Inserted  In  a  news- 
paper, and  to  have  copies  forwarded  to  the  general  passenger  agent,  who  had 
authority  to  make  such  contracts,  In  pursuance  of  which  arrangement  the  ad- 
vertisements were  Inserted,  and  copies  of  the  publication  and  monthly  state- 
ments of  account  were  forwarded  to  the  general  passenger  agent,  there  was 
evidence  from  which  the  Jury  might  Infer  that  the  agreement  was  ratified  by 
him.  McMahon  v.  Canadian  Ry.  Co.  148. 

General  and  Special  Agency— Liability  of  Principal. 

2.  Where  an  agent  is  given  full  charge  of  a  business,  with  power  to  sell  and  dis- 
pose of  the  stock  and  replenish  It  by  purchasing  new  goods,  the  agency  is  gen- 
eral, though  only  for  a  special  business ;  and  a  purchase  on  credit  Is  within  the 
scope  of  his  apparent  authority,  for  which  defendant  is  liable,  notwithstanding 
instructions  not  to  purchase  on  credit.  Pacific  Biscuit  Co.  v.  Dagger,  302. 

PRINCIPAL  AND  SURETY. 

Dissolution  of  Firm— Assumtion  of  Debts. 

Where  a  creditor  of  a  partnership,  holding  a  note  Jointly  executed  by  the  part- 
ners, has  notice  that  one  partner  has  assumed  the  firm  debts,  he  is  bound  to  treat 
them  as  principal  and  surety  in  his  subsequent  dealings.       Lazelle  v.  JHUler,  5*9. 

PRIORITY 
Between  Secured  and  Unsecured  Corporate  Creditors.    See  Corporations,  6. 

PROBATE  COURTS. 

Power  to  Settle  Accounts  Between  Representatives  of  Deceased  Administrators. 

See  Executors  and  Administrators,  2. 

Collateral  Attack  on  Decrees  of.    See  Judgts.  4. 

Appointing  Administrator— Residence  of  Deceased.    See  Exrs.  and  Admrs,  1. 

Power  to  Settle  Accounts  of  a  Removed  Guardian  on  Petition  of  New  Guardian. 

See  Guardian  and  Ward,  1, 3. 

PROMISSORY  NOTES.   Same  as  Bills  and  Notes. 

PROTEST. 

Need  of  Consideration  For  Waiving  Protest.    See  Bills  and  Notes,  7. 
PROVINCE  OF  COURT  AND  JURY. 

Disputed  Questions  of  Fact.    See  Electricity,  3;  Railroads,  1. 

PUBLIC  CORPORATIONS. 
Actions  Against  in  Public  Capacity.    See  Mun.  Corp.  21. 

PUBLIC  IMPROVEMENTS. 
Repair— Improvement— Remonstrance.    See  Mun.  Corp.  19. 

PUBLIC  LANDS. 

Suit  by  State  to  Cancel  Deed— Subsequent  Naturalization. 

1.  The  naturalization  of  an  alien  after  a  suit  has  been  commenced  against  him 
by  the  sovereign  to  cancel  a  deed  to  certain  public  land  that  he  had  obtained  by 
false  affidavits  does  not  perfect  his  title,  such  a  suit  being  based  on  fraud  rather 
than  on  alienage.  Oregon  v.  Cartoon,  586. 

Title  of  Purchasers  of  Public  Land— Curative  Act  of  1889. 

2.  The  act  of  1899  validating  the  title  to  certain  tide  lands  (Laws,  1899,  p.  57,  §  1). 
providing  that  title  to  all  tide  lands  originally  sold,  where  the  purchaser  has  in 
good  faith  paid  the  purchase  price,  should  be  confirmed,  without  reference  to  the 
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amount  or  character  of  other  lands  theretofore  purchased  from  the  state  by  such 
purchaser,  was  intended  to  confirm  the  title  of  those  persons  only  who  had  pre- 
viously purchased  from  the  state  the  maximum  amount  In  other  classes  of  land, 
and  did  not  confirm  the  title  of  one  who  had  previously  obtained  tide  land  from 
the  state  by^fraud.  Oregon  v.  Carlson,  560. 

Construction  of  Public  Land  act  of  1899. 

3.  The  title  of  one  who  had  obtained  tide  land  from  the  state  by  fraud  was  not 
validated  by  the  public  land  act  of  1K9U  (Laws,  1X99,  p.  156.  *  9), authorizing  the  sale 
of  tide  lands  to  citizens  of  the  United  States,  or  to  those  who  have  declared  their 
intention  to  become  such,  as  the  statute  docs  not  relate  to  or  confirm  titles  pre- 
viously granted.  Oregon  v.  Carlson,  566. 

Constitutionality  of  Public  Land  Act  of  1891. 

4.  The  act  of  1891,  relating  to  the  sale  of  tide  and  swamp  lands  (Laws,  1891, 
p.  189,  \  2),  which  provides  that  applicants  to  purchase  tide  lands  must  be  citizens 
of  the  United  States,  is  not  in  conflict  with  Const.  Or.  Art.  I,  \  31,  providing  that 
white  foreign  residents  of  the  state  shall  enjoy  the  same  right*  to  the  possession, 
enjoyment,  and  descent  of  property  as  native-born  citizens,  as  there  is  no  consti- 
tutional right  to  purchase  state  lands,  and  the  state  may  determine  the  qualiflca. 
tlons  of  purchasers  thereof.  Oregon  v.  Carlson,  566. 

PUBLIC  OFFICERS.    Same  as  Officers. 

Punitive  Damages  in  Tort  Actions.    See  Torts. 

QUESTIONS  FOR  JURY. 

In  Personal  Injury  Actions.    See  Electricity,  3,  4 ;  Railroads,  1,  3. 
In  General  Civil  Actions.    See  Trial,  4. 

QUIETING  TITLE. 

Tendering  Tax— Apparently  ;Valid  Tax-Sale  Certificates. 

1.  Where  an  assessment  of  land  sold  for  taxes  is  shown  by  the  complaint  to  be 
void,  but  the  certificates  of  sale  are  apparently  valid  on  their  face,  equity  will  not 
require  the  tender  of  any  taxes  by  plaintiff  as  a  condition  precedent  to  a  suit  to 
vacate  the  tax  certificates  as  a  cloud  on  the  title.    Titlr  Trust  Co.  v.  Aylsirorth,  20. 

Suit  to  Quiet  Title— Pleading  Possession. 

2.  In  a  suit  under  Section  604  of  Hill's  Ann.  Laws,  as  amended  by  Laws,  1899, 
p.  227, g 1,  providing  that  any  one  claiming  an  interest  in  realty  not  in  the  actual 
possession  of  another  may  maintain  a  suit  in  equity  against  persons  claiming 
adversel>  to  determine  their  claims,  it  is  necessary  to  both  plead  and  prove  that 
the  land  Is  not  in  possession  of  any  one.  Moore  v.  Shofner,  488. 

Pleading— Construction  of  Answer. 

3.  In  a  suit  to  determine  an  adverse  claim  to  realty  under  Section  GO!  of  Hill's 
Ann.  Laws,  as  amended  (Laws,  1899,  p.  227),  defendant  first  filed  an  answer  deny- 
ing plalntifTs  allegation  that  no  one  was  in  possession,  asserting  actual  posses- 
sion in  himself,  averring  that  the  court  was  without  jurisdiction,  and  praying 
that  the  suit  be  abated.  This  answer  was  treated  as  in  abatement,  and  denied 
by  the  court,  whereupon  defendant  filed  another  answer,  in  which,  after  repeals 
Ing  the  first,  he  denied  plaintiffs  title,  asserted  title  in  himself  and  possession 
for  more  than  ten  years,  pleaded  an  estoppel,  and  again  denied  the  court's  juris- 
diction. Held,  that  defendant  did  not  waive  the  objection  to  the  Jurisdiction  by 
filing  the  second  answer,  the  trial  thereon  being  In  effect,  a  retrial  as  to  the  Juris- 
diction on  an  amended  answer;  and  hence  the  appellate  court  must  try  the  case 
cle  novo  on  the  amended  pleadings.  Moore  v.  Shofner,  488. 
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Proofs  in  Suit  to  Quiet  Title. 

4.  Unless  the  plaintiff  in  a  suit  to  determine  an  adverse  interest  to  realty  proves 
that  the  premises  are  not  in  the  possession  of  any  one,  there  is  no  equitable  Juris- 
diction, and  the  complaint  should  be  dismissed  without  any  attempt  to  settle 
questions  of  title.  Moore  v.  Shofn*r^4£&. 

Void  Tax-Sale  Certificates  as  Clouds  on  Title. 

5.  A  suit  in  equity  may  be  maintained  against  a  county  to  remove  a  cloud 
upon  the  title  to  realty  created  by  tax-sale  certificates  held  by  the  county,  based 
upon  a  void  assessment,  as  such  suit  Is  not  in  the  nature  of  a  suit  to  avoid  pay- 
ment of  taxes,  and  in  form  the  suit  may  be  either  a  technical  suit  to  remove  a 
cloud  or  one  to  determine  an  adverse  interest  in  the  land  under  Section  604  of 
Hill's  Ann.  Laws.  Moore*  v.  Clackamas  County,  596. 

Removing  Cloud— Quieting  Title. 

6.  The  distinction  between  a  suit  to  remove  a  cloud  on  a  title  and  a  suit  to  quiet 
a  title  or  determine  an  adverse  interest  is  that  in  the  former  the  pleader  should 
show  what  the  cloud  is  and  why  it  should  be  removed,  while  in  the  latter  it  is 
only  necessary  to  state  the  rights  of  the  plaintiff*  and  that  the  defendant  claims 
some  Interest  or  estate  adverse  thereto.  Moor  eg  v.  Clackamas  County,  536. 

Nature  of  Suit  Under  Section  504. 

7.  The  statutory  remedy  provided  by  Section  604  of  Hill's  Ann.  Laws  is  an 
enlargement  of  the  equitable  remedy  to  remove  a  cloud,  and  may  be  invoked 
without  waiting  for  possession  to  be  disturbed  by  legal  proceedings;  and  it  also 
affords'efflcient  relief  against  instruments  and  proceedings,  such  as  tax-sale  cer- 
tificates, void  on  their  face,  or,  if  not  thus  void,  where  any  attempt  to  enforce 
them  would  necessarily  reveal  their  Invalidity,  whereas  without  the  statute  such 
instruments  and  proceedings,  because  of  their  patent  invalidity,  would  not  con- 
stitute a  cloud.  Moore*  v.  Clackamas  County,  536. 

Pleading— Technicality— Equitable  Belief. 

8.  In  a  suit  to  determine  adverse  claims,  wherein  defendant  declined  to  disclose 
the  nature  of  its  claim,  complainant's  reply,  disclosing  that  the  adverse  claim 
complained  of  was  a  technical  cloud  on  the  title,  did  not  constitute  such  a  depart- 
ure as  would  require  the  suit  to  be  dismissed,  but  the  court,  having  Jurisdiction 
of  the  subject-matter,  would  decree  such  relief  as  plaintiff  would  have  been  enti- 
tled to,  had  the  suit  been  a  technical  suit  to  remove  such  a  cloud. 

Moore*  v.  Clackamas  County,  536. 

RAILROADS. 

Accident  at  Grade  Crossing— Question  for  Jury. 

1.  Plaintiff* and  another,  familiar  with  a  railroad  crossing,  attempted  to  cross 
the  track  with  a  team  and  wagon,  and  were  struck  by  one  of  defendant's  trains. 
The  highway,  before  crossing  the  track,  ran  parallel  with  and  two  hundred  to 
three  hundred  feet  from  it  for  half  a  mile,  the  view  being  obscured  at  intervals. 
Some  forty  feet  from  the  crossing  the  track  could  not  be  seen  for  several  hundred 
feet  east  wardly,  the  direction'from, which  the  men  were  approaching;  but  from 
that  point  the  view^from  the  road  was  obscured  until  within  nineteen  feet  from 
the  crossing.  On  approaching  the  crossing,  the  men  slowed  the  team  to  a  speed 
of  one  and  one  half  miles  an  hour.  Plaintiff  testified  that  the  wagon  did  not 
make  noise  enough  to  interfere  with  hearing;  that  at  an  open  place,  some  forty 
feet  from  the  track,  in  looking  and  listening  they  stopped  their  horses  so  that 
their  movements  were  almost  imperceptible;  that,  there  appearing  to  be  no 
danger  from  the  east,  they  looked  westwardly,  and  did  not  notice  the  train  coming 
from  the  east  in  time  to  avoid  a  collision.  Held,  in  an  action  for  damages,  that 
the  question  of  contributory  negligence  was  for  the  Jury. 

Hecker  v.  Oregon  Railroad  Co.  «. 
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Negligence  in  Make-up  of  Train. 

2.  It  Is  not  negligence  per  se  to  operate  a  train  In  the  country  districts  with  the 
tender  ahead  of  the  engine,  but  the  train  must  be  run  with  reasonable  regard  to 
the  rights  of  travelers  on  the  public  highways.     Hecker  v.  Oregon  Railroad  Co.  «. 

Duty  to  Look  fob  Train  at  Crossing. 

3.  An  Instruction,  in  an  action  for  Injuries  received  at  a  crossing,  that  plaintiff 
was  guilty  of  contributory  negligence  if  he  did  not  look  in  each  direction  at  such 
time  and  place  as  would  enable  him  to  avoid  the  approaching  train  on  defend- 
ant's track,  was  properly  refused.  In  this  class  of  cases  the  Jury  are  ordinarily 
the  judges  of  whether  there  was  contributory  negligence,  and  the  instruction  re- 
quested would  have  taken  that  question  from  them. 

Hecker  v.  Oregon  Railroad  Oo.  0. 

Failure  to  Obey  Rules  as  Evidence  of  Negligence. 

4.  A  jury  may  consider  the  rules  of  the  railroad  company  requiring  a  bell  to  be 
rung  for  a  distance  of  a  quarter  of  a  mile  before  reaching  a  crossing  in  determin- 
ing whether  such  precaution  was  reasonably  necessary,  and  whether  a  failure  to 
so  ring  the  bell  was  negligence  on  the  part  of  the  company. 

Hecker  v.  Oregon  Railroad  Oo.  6. 

Negligence  as  to  Trespasser  on  Railroad  Track. 

5.  Deceased,  while  riding  on  a  hand  car  with  and  by  Invitation  of  a  section  fore- 
man, was  killed  by  an  irregular  train,  which  came  around  a  sharp  curve  at  a  high 
rate  of  speed.  There  was  no  time  to  check  the  train  after  the  car  came  in  sight. 
The  negligence  charged  was  in  running  such  a  train  around  the  sharp  curve  at  a 
dangerous  rate  of  speed  without  signals  or  precautions  to  discover  whether  there  ' 
were  persons  on  the  track.  The  foreman,  without  the  knowledge  and  against 
the  rules  of  the  defendant,  had  been  accustomed  to  take  persons  over  this  piece 
of  road  on  hand  cars.  Held,  that  the  deceased  was  a  trespasser,  and  the  only 
duty  the  railroad  company  owed  him  was  to  exercise  reasonable  care  to  avoid 
Injuring  him  after  his  presence  on  the  track  was  discovered. 

Ratlibonr  v.  Oregon  Railroad  Co.  225. 

RATIFICATION. 

What  Contracts  Can  be  Ratified— Effect  of.    Bee  Contracts,  2. 
Evidence  of  Sufficient  to  go  to  the  .1  ury.    See  Prix.  A  Agent,  1. 

REAL  PARTY  IN  INTEREST. 
Trustee  of  an  Express  Trust  Is  a  Real  Party.    See  Parties,  1. 

RECEIPTS. 
Oral  Evidence  to  Explain— Rule  For  Construing.    See  Evidence,  3. 

RECEIVERS. 

Position  of  One  Contracting  With  a  Receiver. 

1.  Persons  making  contracts  with  receivers  or  bidding  at  receivers'  sales  thereby 
subject  themselves  to  the  Jurisdiction  of  the  court  that  appointed  the  receiver, 
and  become  entitled  to  notice  and  a  hearing  on  matters  affecting  their  rights. 

Pacific  Lum.  Qt.  v.  Pre*cottf  874. 

Right  to  Annul  a  Receiver's  Contract. 

2.  When  a  receiver  contracts  to  sell  property,  and  the  buyer,  with  the  assent  of 
the  receiver  and  the  approval  of  the  court,  assigns  the  contract  to  a  third  per- 
son who  stipulates  to  carry  out  all  the  terms  of  such  contract,  the  latter  becomes 
a  party  to  the  proceeding  in  which  the  receiver  was  appointed,  and  subjects 
himself  to  the  jurisdiction  of  the  court,  so  as  to  be  bound  by  an  order  afterwards 
rendered  annulling  the  contract.  Pacific  Lum.  Co.  v.  Prescott,  374. 
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Relative  Rank  of  Mortgages  and  Receiver's  Debts. 

8.  Primarily,  a  receiver  is  a  specially  appointed  officer  of  the  court  whose  duly 
is  to  preserve  the  property  Involved  until  the  litigation  shall  be  ended,  and  the 
expenses  incurred  In  so  doing,  together  with  a  reasonable  compensation,  con- 
stitute a  first  charge  on  the  property  and  its  income;  but  other  debts  of  a  receiver 
will  not  be  preferred  to  prior  contract  liens  unless  such  preference  is  given  in  the 
order  authorizing  the  obligation  to  be  incurred  or  in  the  order  approving  and 
ratifying  it.  United  States  Invert.  Corp.  v.  Portland  Hospital,  523. 

Power  to  Make  Receiver's  Debts  a  Preferred  Lien. 

4.  In  appointing  receivers  of  corporations  not  quasi  public  in  character,  or 
authorizing  their  receivers  to  continue  the  business  of  such  corporations,  courts 
of  equity  cannot,  without  the  consent  of  prior  lien  creditors,  decree  that  the  debts 
of  such  receivers  incurred  in  carrying  on  the  business  of  the  defendant  corporation 
shall  take  precedence  over  prior  contract  liens. 

United  States  Invest.  Corp.  v.  Portland  Hospital,  &3. 

Receivers— Priority  of  Receiver's  Debts. 

5.  The  fact  that  a  receiver  of  a  private  corporation  has  made  an  equitable  appli- 
cation of  part  of  the  income  from  the  property  of  the  defendant  does  not  change 
the  relative  rights  of  any  interested  party,  or  give  the  creditors  of  the  receiver 
precedence  over  mortgage  creditors  of  the  defendant  whose  righto  had  been  fixed 
before  the  receivership.  United  States  Invest.  Corp.  v.  Portland  HosjHtal,  523. 

REFERENCE. 

Findings  Must  Be  on  Material  Issues. 

1.  A  referee  should  make  findings  on  all  the  material  Issues  tendered  by  the 
pleadings,  and  should  not  make  findings  on  matters  not  put  in  issue. 

Sutton  v.  Clarke,  508. 
Idem. 

2.  In  an  action  to  recover  the  price  of  saw  logs,  the  answer  denied  that  the  price 
was  due,  and  set  up  a  counterclaim  for  failure  to  deliver.    Held,  that  the  que* 
tions  of  waiver  of  performance,  or  of  impossibility  to  perform,  not  having  been 
pleaded  as  a  defense  to  the  counterclaim,  findings  of  the  referee  in  regard  thereto 
were  insufficient  to  support  a  Judgment  for  plaintiff.  Sutton  v.  CSarke,  508. 

Idem. 

8.  It  being  the  duty  of  the  referee  to  find  on  all  the  material  issues  made  by  the 
pleadings,  for  his  failure  to  find  upon  the  issues  as  to  whether  plaintiff's  claim 
was  due,  and  as  to  the  damages  claimed  by  defendant  as  a  counterclaim,  the 
judgment  for  plaintiff;  based  on  his  findings,  should  be  set  aside. 

Sutton  v.  Clarke,  508. 

REFRESHING  MEMORY  of  Witness.    See  Witnesses,  1. 

RELATION. 

Doctrine  of  Effect  by  Relation  as  of  Another  Date.    See  Statutes,  5. 
Application  of  This  Doctrine  to  Beginning  Actions.    See  Lim.  of  Act.  4,  5. 

REMARKS  OF  COURT. 
Comment  on  Evidence— Effect  of  Correction.    See  Trial,  5. 

REMOVING  CLOUD  From  Title.    Same  as  Quieting  Title. 

REPEALING  STATUTE. 

Effect  on  Proceeding  Already  Started.    See  Statutes,  5. 
Effect  on  Earlier  Act  Not  Mentioned.    See  Statutes,  «. 
Operation  of  by  Implication.    See  Statctes,  6. 
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replevin. 

Verdict  in  Replevin. 

In  a  replevin  action  the  verdict  must  cover  all  the  material  issues  made  by  the 
pleadings  or  it  cannot  stand ;  thus,  under  allegations  of  ownership  and  right  to 
possession,  a  verdict  finding  the  right  to  possession  but  not  the  right  of  owner- 
ship, will  not  support  a  judgment  for  plaintiff.  feller  v.  Feller,  73. 

REPLY.    See  Pleading,  25,  26,  27. 

REPORTER'S  NOTES. 

Making  Notes  a  Part  of  The  Transcript.    See  Appeal,  0. 
Adding  Notes  to  The  Bill  of  Exceptions.    See  Appeal,  6. 
Stenographic  Report  Not  a  BUI  of  Exceptions.    See  Appeal,  7, 8. 

RES  GESTAE.    See  Evidence,  9. 

RES  IPSA  LOQUITUR.    See  Negligence,  3. 

RES  JUDICATA.    See  Judgments,  2. 

REVIEW.    Same  as  Writ  of  Review. 

RIPARIAN   RIGHTS. 

Wharves  and  Municipal  Control  Thereof.    See  Wharves,  1,  2,  3. 
Cutting  Natural  Depressions  in  Banks.    See  Waters,  1. 

RISK  OF  EMPLOYMENT.    See  Master  and  Servant,  8,  9. 

RULES  OF  COURT. 

Advancing  for  Argument. 

1.  A  case  involving  solely  the  construction  of  a  will  wherein  only  private  per- 
sons are  interested  does  not  involve  any  question  of  "public  importance"  as  that 
expression  is  used  in  Rule  16  of  the  supreme  court,  Justifying  a  hearing  out  of  Its 
regular  order.  Booth's  Will,  154. 

Ascertaining  Costs  Before  Issuing  Mandate. 

2.  Rule  22  of  the  supreme  court,  providing  that,  within  sixty  days  after  disposi- 
tion of  an  appeal  or  petition  for  rehearing,  a  mandate  shall  issue  as  of  course  on 
the  application  of  either  party,  does  not  preclude  the  clerk,  on  application  being 
made,  from  filling  in  blanks  left  for  the  amount  of  costs  and  disbursements  after 
the  expiration  of  sixty  days.  Richardson  v.  Orth,  252. 

Excusing  Default  in  Filing  Briefs. 

3.  Sickness  of  counsel  is  a  sufficient  excuse  for  a  short  delay  In  tiling  a  brief, 
under  Rule  6  of  the  supreme  court,  the  delay  not  affecting  the  jurisdiction. 

Wagner  v.  Portland,  389. 
Amending  Abstract  by  Assigning  Errors. 

4.  Where  an  appellant,  through  a  mistake  or  Inadvertence,  has  failed  to  print 

an  assignment  of  errors  in  his  abstract,  as  required  by  Rule  9  of  the  court  (35  Or. 

587, 508),  he  may  supply  the  omission  if  a  proper  showing  is  made. 

Skinner's  Will,  571. 
Idem. 

5.  Where  a  rule  of  court  has  become  uncertain  In  meaning  by  the  enactment  of 
statutes  since  its  announcement,  parties  who  have  attempted  in  good  faith  to 
comply  with  the  rule  should  be  allowed  to  amend  their  papers  (as,  by  adding 
assignments  of  error,)  so  as  to  prevent  injustice  or  hardship. 

Wagner  v.  Portland,  389. 

Appeal -Cost  of  Unnecessary  Matter  in  Transcript. 

H.  Under  Rules  1  and  2  of  the  supreme  court  (35  Or.  587, 588),  a  transcript  should 
contain  only  the  papers  specified  therein,  and  where  other  papers  have  been 
copied  into  the  record  the  charge  for  such  copying  should  not  be  allowed  In  the 
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cost  bill ;  as,  for  example,  the  losing  party  should  not  be  obliged  to  pay  for  the 
repetition  of  the  title  of  the  case,  the  repetition  of  the  cost  bill,  the  file  marks  on 
the  papers,  the  signatures  of  officers  and  attorneys,  and  such  irrelevant  matter. 

Ferguson  v.  Byers,  468. 
Appeal— Cost  of  Unnecessary  Matter  in  Abstracts. 

7.  Parties  who  include  unnecessary  matter  in  their  abstracts,  or  who  unnecessa- 
rily repeat  papers,  and  especially  long  Indorsements  and  file  marks,  should  not 
be  allowed  the  expense  of  printing  them,  under  Rules  4  and  24  (35  Or.  587, 591, 603). 

Ferguson  v.  Byers,  468. 
AppeaIi— Cost  of  Unnecessary  Matter  in  Brief. 

8.  Parties  printing  briefs  in  the  supreme  court  should  not  reproduce  the  matter 
required  by  the  rules  to  be  in  the  abstract,  and  where  they  do  so  the  expense 
thereof  should  not  be  allowed  as  part  of  the  costs.  Ferguson  v.  Byers,  468. 

Rules  Considered  In  This  Volume: 
Rule  1,  Ferguson  v.  Byers,  468. 
Rule  2,  Ferguson  v.  Byers,  468. 
Rule  4,  Ferguson  v.  Byers,  468. 
Rule  6,  Wagner  v.  Portland,  389. 
Rule  9,  Skinner's  Will,  571. 
Rule  16,  Booth's  Will,  154. 
Rule  22,  Richardson  v.  Orth,  252. 
Rule  24,  Ferguson  v.  Byers,  468. 

SALES. 

Breach— Measure  of  Damages. 

1.  Plaintiff  was  a  sole  manufacturer  of  exhaust  steam  condensers,  but  its  goods 
were  made  for  sale  in  open  market,  and  had  a  readily  ascertainable  market  value. 
Defendant  wrote  for  data  concerning  condensers  for  engines  of  a  certain  size. 
Plaintiff  replied  that  the  specifications  given  were  Insufficient,  but  sent  a  general 
price  list.  Defendent  then  entered  into  contracts  to  furnish  condensers  to  two 
steamships,  and  ordered  condensers  of  a  certain  size  from  plaintiff,  which  sent  a 
smaller  size.  Defendant  received  these,  but  refused  to  accept  them  as  a  compli- 
ance with  its  order,  and  subsequently  ordered  others  of  a  larger  size  than  any 
yet  specified.  When  sued  for  the  price  of  the  first  condensers  defendant  tried  to 
offset  as  damages  sundry  sums  that  it  had  expended  in  supplying  pumps  for  the 
steamships.  Held,  that  the  defendant's  set-off  for  non-compliance  with  Its  first 
order  was  limited  to  the  difference  between  the  market  value  of  the  condensers 
first  ordered  and  those  sent  in  response,  and  was  not  the  difference  between  those 
so  received  and  those  afterwards  ordered  to  fulfill  its  collateral  contracts  with 
the  shipowners.  Dean  Pump  Works  v.  Astoria  Iron  Works,  83. 

Sale— Payment  of  Prior  Debt— Statute  of  Frauds. 

2.  An  oral  agreement  to  pay  and  receive  personal  property  worth  more  than  foO 
In  payment  of  an  antecedent  debt  is  within  the  requirement  of  the  statute  of 
frauds  and  void.  Milos  v.  Cbvacevich,  299. 

Construction  of  a  Contract  of  Sale. 

3.  A  contract  for  the  sale  of  a  certain  quantity  of  lumber  at  a  stipulated  price 
per  thousand  provided  that  if  either  party  breached  the  contract  it  should  be  void, 
and  for  the  purpose  of  estimating  the  amount  due  in  case  of  partial  performance 
a  certain  higher  rate  per  thousand  was  agreed  on.  The  title  of  the  lumber  was  to 
vest  ln'the  buyer  as  fast  as  paid^for.~J7efe£,  that  though  }tille  vested  in  the  buyer 
as  fast  as  payments  were  made,  and  before  delivery,  it  only  attached  to  such  a 
quantity,  in  case  of  a  breach,  as  could  be  secured  by  the  payment  of  the  higher 
rate  agreed  on.  Pacific  Lum,  Ob.  v.  PrescoU,  374. 

Default  in  Compliance  With  Contract. 

4.  A  receiver,  having  contracted  to  sell  a  certain  quantity  of  lumber,  of  different 
grades,  at  a  uniform  price;  a  higher  price  to  be  charged  in  case  of  partial  perform- 
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ance  and  breach;  payments  to  be  made  at  stated  intervals,— cited  the  bayer  to 
show  why  the  contract  should  not  be  annulled  for  nonpayment  of  an  install- 
ment, and  the  court  gave  him  ten  days  in  which  to  make  the  payment.  Held, 
that  the  fact  that  the  buyer,  before  expiration  of  the  ten  days,  ordered  the  receiver 
to  deliver  the  cheaper  grade  of  lumber,  which  was  refused,  did  not  excuse  him 
from  his  default,  and  throw  the  default  on  the  receiver,  since,  if  this  were  so,  the 
buyer  could  claim  the  best  quality,  as  well  as  the  poorest,  and  secure  it  at  the  uni- 
form price,  to  the  extent  of  the  advance  payments  made  by  him,  despite  his  de- 
fault Pacific  Lum.  Oo.  v.  Prescotl,  874. 

SET-OFF  AND  COUNTERCLAIM. 

Effect  on  Counterclaim  of  Motion  for  Nonsuit. 

1.  A  motion  to  nonsuit  for  insufficiency  of  evidence  does  not  amount  to  an 
admission  by  defendant  that  a  counterclaim  set  up  by  him  is  without  merit. 

Davenport  v.  Dose,  886. 

Set-off  to  Claim  Due  an  Estate. 

2.  In  an  action  by  an  administrator  of  an  insolvent  estate  to  recover  a  sum 
claimed  by  the  estate,  the  defendant  cannot  setoff  a  claim  due  from  the  deceased 
or  his  estate,  for  he  would  thereby  obtain  a  preference  over  other  creditors— 
though  perhaps  the  rule  may  be  otherwise  when  the  estate  is  solvent. 

Rutenic  v.  Hamakar,  444. 

SHAM  PLEADING  Defined.    See  Pleading,  3. 

SHAREHOLDERS. 

When  Installment  Stock  Subscriptions  Are  Payable.    See  Corp.  1. 
Limitations  of  Time  For  Suit  by  Creditors.    See  Corp.  2. 

SHERIFFS  AND  CONSTABLES. 

Liability  on  Official  Bonds  For  Violation  of  Duty. 

The  act  of  a  constable  in  receiving  money  from  an  execution  debtor  under  a 
contract  not  to  serve  an  execution  against  the  debtor,  and  to  repay  the  money  if 
the  Judgment  should  be  reversed  on  an  appeal,  being  beyond  his  powers  and  a 
violation  of  his  duty,  the  sureties  on  his  official  bond  are  not  liable  to  the  execu- 
tion debtor  for  his  conversion  of  the  money.  Feller  v.  Gates,  548. 

SHERIFF'S  JURY. 

Effect  of  Withdrawing  Written  Claim  From.    See  Attach.  3. 

SHORTHAND  NOTES. 

Stenographic  Report  of  a  Trial  is  not  a  Bill  of  Exceptions,-rEffect  of  Attaching 
to  The  Transcript.    See  Appeal,  6,  7. 

SPECIAL  ACT. 

Primary  Election  Law  of  1901  Not  a  Special  Law.    See  Statutes,  1,  2. 
Law  Changing  Boundaries  of  Counties  is  Special.    See  Statutes,  8. 

SPECIAL  PRIVILEGES  AND  IMMUNITIES. 

Primary  Election  Law  of  1901  Does  Not  Grant.    See  Const.  Law,  8,  9. 

SPECIFIC  PERFORMANCE. 

Requisites  of  Contract  to  Devise— Specific  Performance. 

1.  In  cases  to  enforce  specific  performances  of  an  agreement  to  will  property 
the  evidence  must  show  the  contract  to  be  definite,  mutual,  and  founded  upon 
an  adequate  consideration,  and  the  proof  must  be  clear  and  convincing. 

Richardson  v.  Orth,  252. 
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Contract  to  Devise— Sufficiency  of  Evidence. 

2.  The  evidence  tn  this  case  lackH  the  convincing  quality  that  Is  necessary  to 
establish  a  contract  to  devise  property.  Richardson  v.  Orth,  252. 

Contract  to  Devise— Sueficiency  of  Consideration. 

3.  An  agreement  whereby  decedent  was  to  will  her  estate  (which  amounted  to 
about  84,000)  to  her  stepdaughter,  in  consideration  that  the  latter  would  live  with 
decedent  and  her  husband  and  care  for  the  husband  during  his  Illness,  is  not  sup- 
ported by  sufficient  consideration  to  warrant  specific  performance,  where  the 
daughter  actually  cared  for  her  father  only  a  month,  when  she  was  relieved  from 
her  duties  by  his  removal  to  other  quarters,  and  she  continued  her  regular  occu- 
pation during  the  entire  period.  Richardson  v.  Orth,  252. 

Sufficiency  of  Evidence. 

4.  The  evidence  in  this  case  seems  to  show  that  a  deceased  aunt  intended  to 
give  her  nephew  part  of  her  farm,  but  neglected  to  do  so  before  her  death— it  does 
not  satisfactorily  show  that  the  transfer  was  to  be  in  settlement  of  any  debt. 

Stone  v.  Ladd,  006. 
STATE  CONSTITUTION.    Same  as  Oregon  Constitution. 

STATE  LANDS.    Same  as  Purlic  Lands. 

STATUTE  OF  FRAUDS. 

Sale— Payment  of  Prior  Debt— Statute  of  Frauds. 

1.  An  oral  agreement  to  pay  and  receive  personal  property  worth  more  than 
fifty  dollars  in  payment  of  an  antecedent  debt  Is  within  the  requirement  of  the 
statute  of  frauds  and  void.  Milo*  v.  Oovacevich,  239. 

Idem. 

2.  It  was  agreed  that  defendant's  debt  should  be  liquidated  by  the  transfer  of 
certain  property  to  plaintiff,  including  a  fish  net  of  the  value  of  over  $50.  Subse- 
quently plaintiff  gave  defendant  a  receipt  reciting  the  transfer  of  certain  prop- 
erty, not  including  the  fish  net,  and  providing  that  the  transfer  was  in  full  pay- 
ment of  all  claims.  Held,  that  the  giving  of  the  receipt  was  not  a  payment,  so 
as  to  take  the  parol  agreement  for  the  sale  qf  the  flsh  net  out  of  the  statute  of 
frauds.  Milo*  v.  Covacevich,  239. 

Contract  to  Devise— Statute  of  Frauds— Part  Performance. 

3.  A  parol  agreement  whereby  decedent  was  to  will  her  estate  to  her  stepdaugh- 
ter in  consideration  that  the  latter  would  live  with  the  mother  and  her  husband 
and  would  care  for  the  husband  during  his  illness,  Is  not  taken  out  of  the  statute 
of  frauds  by  part  performance  by  the  daughter,  where  it  appeared  that  she  cared 
for  her  father  for  only  a  month,  and  that  she  continued  her  regular  occupation 
during  the  entire  time.  Richardson  v.  Orth,  252. 

STATUTE  OF  LIMITATIONS.    Same  as  Lim.  of  Actions. 

STATUTES  AND  STATUTORY  CONSTRUCTION. 

Special  and  Local  Election  Law. 

1.  The  act  of  1901,  p.  317,  providing  a  method  of  holding  primary  elections  in 
cities  of  a  certain  class  Is  not  a  special  or  local  law  because  it  provides  for  the 
punishment  of  offenses  arising  out  of  the  violation  of  its  provisions,  since  that  is 
merely  an  incident  to  the  act.  Ladd  v.  Holmes,  167. 

Idem. 

2.  The  primary  election  law  of  1901,  commonly  known  as  the  Lock  wood  Act 
(Laws,  1901,  p.  817),  providing  a  method  of  holding  primary  elections  In  cities 
having  a  population  of  ten  thousand  or  more,  "as  shown  by  the  last  state  or  fed- 
eral census,"  though  applicable  to  but  one  city  at  the  time  of  Its  enactment,  ex- 
tends to  all  cities  as  they  subsequently  acquire  the  prescribed  population,  as  the 
context  shows  that  the  act  was  not  intended  to  apply  to  only  cittes  that  had  ten 
thousand  people  at  the  time  of  the  last  preceding  census,  and  it  is  therefore 
neither  special  nor  local.  Ladd  v.  Holmes,  197. 
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Special  and  Local  Law  Changing  County  Lines. 

3.  An  act  annexing  a  part  of  one  county  to  another  county,  Huch  as  Laws,  1901, 
p.  435,  adding  to  Baker  County  a  part  of  Union  County,  is  both  local  and  special, 
within  the  meaning  of  the  Const.  Or.  Art.  I,  \  21,  stating  the  conditions  on  which 
certain  "  local  and  special  laws"  may  take  effect.        Baker  County  v.  Benson,  207. 

Title  of  Act. 

4.  Section  26  of  Laws,  1901,  p.  327,  requiring  the  appointment  of  a  county  man- 
aging committee  and  defining  its  duties,  is  germane  to  and  connected  with  the 
subject  of  the  act— "to  provide  for  primary  elections  in  cities  *  *  and  providing 
the  manner  of  conducting  the  same,"  *  *  —and  hence  the  law  is  within  the  pur- 
view of  Const.  Or.  Art.  IV,  \  20,  requiring  that  every  act  shall  embrace  but  one 
subject  and  matters  properly  connected  therewith,  which  subject  shall  be  ex- 
pressed in  the  title.  Ladd  v.  Holmes,  167. 

Repeal— Effect  on  Proceedings  Already  Initiated. 

5.  Ordinarily  the  repeal  of  a  statute  does  not  affect  proceedings  that  have  been 
tniatlated  under  it,  as  they  will,  under  the  doctrine  of  relation,  be  considered  as 
having  been  done  at  the  time  they  were  commenced.  If  indie  v.  Hughes,  1. 

Repeal  by  Implication. 

6.  A  subsequent  act,  not  covering  the  entire  ground  of  an  earlier  act,  and  not 
clearly  Intended  as  a  substitute  for  it,  does  not  repeal  such  earlier  act,  unless  its 
provisions  are  so  repugnant  to  it  that  both  cannot  stand;  thus,  Section  8072,  HIII'm 
Ann.  Laws,  relating  to  wills,  has  not  been  impliedly  repealed  by  section  780,  nor 
by  section  2992,  nor  by  section  2998,  nor  by  them  all  in  conjunction. 

Booth's  Will,  154. 

Assessment  of  Damages  by  the  Court— Statutes. 

7.  Under  Hill's  Ann.  Laws,  §  249,  subds.  1  and  2,  providing  that,  in  an  action 
sounding  in  tort,  when  the  defendant  has  foiled  to  answer,  the  court  shall  assess 
the  damages  (which  is  by  Section  404  made  applicable  to  suits  in  equity),  it  is  the 
duty  of  the  court  to  assess  the  damages  after  taking  testimony,  even  though  the 
defendant  has  answered  without  denying  the  allegation  as  to  the  amount  of 
damages.  Oohres  v.  Illinois  Min.  Co.  516. 

See  Wills— Municipal  Corporations— Executions— Executors  and  Ad- 
ministrators —  Counties  —  Elections  —  Constitutional  Law  —  Public 
Lands. 
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SWAMP  LANDS.    Same  as  Public  Lands. 

TAXATION. 

Validity  of  Lump  Assessment. 

I.  Under  Hill's  Ann.  Laws,  §  2770,  providing  that  the  assessor,  in  making  up 
the  tax  roll,  shall  place  in  separate  columns  the  names  of  persons  taxable,  a  des- 
cription of  each  tract  to  be  taxed,  the  number  of  acres,  and  the  full  cash  value  of 
each  tract,  an  assessment  including  land  of  another  with  that  of  the  one  sought 
to  be  charged,  is  absolutely  void  and  of  no  effect  for  any  purpose,  even  though  the 
lands  are  assessed  at  an  equal  value  per  acre.  Title  Trust  Ob.  v.  Ayltwwth,  20. 
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Tender  of  Penalty  When  Assessment  is  Void. 

'2.  Where  an  assessment  of  property  for  taxation  Is  entirely  void  the  owner  is 
not  obliged  to  tender  any  sum  for  the  benefit  of  the  holder  of  a  tax  title  based  on 
such  assessment,  before  being  heard  to  contest  such  title,  as  required  by  Section 
2828  of  Hill's  Ann.  Laws.  Title  Tnut  Co.  v.  Aylstvorth,  20. 

Removing  Cloud— Tender  of  Tax— Void  Assessment. 

3.  Where  an  assessment  of  land  sold  for  taxes  is  void,  but  the  certificates  of  sale 
are  apparently  valid  on  their  face,  equity  will  not  require  the  tender  of  any  taxes 
by  plaintiff  as  a  condition  precedent  to  a  suit  to  vacate  the  tax  certificates  as  a 

cloud  on  the  title.  Title  Tru*t  Co.  v.  AyUnvorth,  20- 

Repeal  of  Law— Taxes  Already  Levied. 

4.  The  repeal  of  a  law  (i.  e.,  the  mortgage  tax  act),  does  not  usually  affect  the 
duty  of  paying  or  collecting  taxes  levied  under  the  law  before  its  repeal. 

Win  die  v.  Hughe*,  1 
TAXING  COSTS.    See  Cost*. 

TENDER. 

Offering  Tax  or  Penalty— Void  Assessment.    See  Taxation,  2,  3. 

TESTAMENTARY  CAPACITY.    See  Wills,  1,  4. 

TIDE  LANDS. 

Effect  of  Curative  Act  of  1809  on  Title  of  Previous  Purchasers— Construction  of 
That  Act— Swamp  Land  Act  of  1801.    See  Public  Lands. 

TIMBER. 

Restraining  Cutting— Waste.    Sec  Injunction. 
Construction  of  Lumber  Con  tracts.    See  I  jogs  a  n  i>  Locks  i  nc*. 

TITLE  OF  ACT.    See  Statutes,  4. 

TORTS. 

Punitive  Damages  in  Tort  Actions. 

1.  In  actions  for  tort  punitive  damages  may  be  allowed  under  proper  circum- 
stances. Bingham  v.  Lipman,  8ff8. 

Tort  by  Corporation— Liability  for  Acts  of  Officers. 

2.  Where  the  officers  of  a  corporation,  who  exercise  the  whole  executive  power, 
participate  in  and  direct  all  that  is  done  in  the  commission  of  a  tort,  their  mali- 
cious, wanton,  or  oppressive  Intent  may  be  treated  as  the  Intent  of  the  corpora- 
tion, and  it  may  be  compelled  to  respond  to  punitive  damages. 

Bingham  v.  Lipman,Wi3. 

Liability  of  Tortfeasors. 

3.  In  an  action  of  tort  against  a  corporation  and  its  managing  agents,  on  whoso 
conduct  its  liability  depended,  a  verdict  against  the  corporation  only  is  not  void, 
since  the  defendants  are  Jointly  or  severally  liable.  Bingham  v.  Lipman,  363. 

TRANSCRIPT. 

Stenographer's  Notes  Not  Part  of  Transcript.    See  Appeal,  6. 
Expense  of  Unnecessary  Papers  Not  Collectible  as  Costs.    .See  Costs,  .">. 

TRESPASS. 

Pleading— Damages  for  Trespass. 

In  actions  for  damages  resulting  from  trespass  it  is  allowable  to  plead  all  the 
circumstances  accompanying  the  act  and  that  constitute  a  part  of  the  occurrence, 
so  as  to  show  the  purpose  and  extent  of  the  Injury.  Bingham  v.  Lipman,  368. 
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TRESPASSER. 
Duty  to  Trespasser  on  Track.    See  Railroads,  5. 

TRIAL. 

Constitutional  Right  to  a  Verdict  by  the  Jury. 

1.  Wherever  a  defendant  has  been  put  to  proof  of  his  defense  in  a  negligence 
case,  the  plaintiff  Is  entitled  to  have  the  Jury  render  a  verdict  upon  a  consider- 
ation of  the  evidence,  and  the  judge  should  not  direct  a  verdict  in  such  a  case, 
even  though  there  should  be  no  conflict  in  the  testimony.         Shoberl  v.  May,  68. 

Substitution  of  Personal  Representative— Notice. 

2.  Unless  specially  required  by  a  statute  or  a  rule  of  court  notice  need  not  be 
given  of  a  motion  to  substitute  a  personal  representative  for  a  deceased  party  to 
a  pending  cause.    See  Sections  38  and  524  of  Hill's  Ann.  Laws.    Skinner's  WUl,  571- 

Effect  of  Counterclaim  on  Motion  for  Nonsuit. 

8.  A  motion  to  nonsuit  for  insufficiency  of  evidence  does  not  amount  to  an  ad- 
mission by  defendant  that  a  counterclaim  set  up  by  him  is  without  merit. 

Davenport  v.  Dose,  886. 
Negligence— Question  for  Jury. 

4.  In  an  action  against  an  electric  company  for  injuries  received  from  contact 
with  a  live  wire,  where  plaintiff  has  made  a  prima  facie  case,  and  defendant  has 
Introduced  evidence  that  the  accident  occurred  without  fault  on  its  part,  the 
question  of  negligence  is  for  the  Jury.  Boyd  v.  Portland  Electric  Co.  120. 

Remarks  of  Court— Harmless  Error. 

5.  In  passing  on  the  various  matters  necessarily  incident  to  a  trial  a  Judge  must 
make  remarks  in  the  presence  of  the  Jury  that  are  not  Intended  for  their  guid- 
ance, but  the  instructions  are  ordinarily  sufficient  to  correct  any  impressions  thus 
created.  Boyd  v.  Portland  Electric  Cb,  126. 

Refusing  Duplicate  Instructions. 

6.  Requested  Instructions  that  are  fairly  covered  by  the  general  charge  are 
properly  refused.  Boyd  v.  Portland  Electric  Cb.  126. 

Instructions  on  Matters  Not  in  Issue. 

7.  Juries  must  not  be  Instructed  on  Issues  not  found  in  the  pleadings,  and  to  do 
so  Is  reversible  error.  Carson  v.  Lauer,  200. 

Instructions  Must  be  Reasonably  Construed. 

8.  The  Instructions  to  a  Jury  must  be  reasonably  construed  in  the  light  of  the 
evidence  that  has  been  received,  and  the  two  should  be  considered  together;  as, 
where  the  evidence  showed  that  the  chief  executive  officials  of  a  corporation 
either  did  or  authorized  all  the  acts  constituting  a  tort,  instructions  regarding 
the  liability  of  the  corporation  for  punitive  damages  must  be  interpreted  accord- 
ingly, and  are  not  to  be  deemed  erroneous  because  they  may  be  broad  enough  to 
make  the  corporation  liable  in  such  damages  for  the  acts  of  any  of  1U  officials, 
regardless  of  rank.  Bingham  v.  Lipman,  363. 

Presenting  Theories  of  the  Respective  Parties. 

9.  Parties  are  entitled  to  have  their  respective  theories  of  a  case  fairly  presented 
to  the  Jury,  but  the  manner  of  presentation  rests  with  the  Judge,  and  if  he  chooses 
to  set  forth  certain  opposing  claims  in  close  association  it  is  his  privilege  to  do  so. 

Bingham  v.  Liptnan,  866. 
Instruction  Limiting  Applicability  of  Evidence. 

10.  Where  testimony  is  admitted  that  is  claimed  to  be  incompetent  as  against 
some  of  several  parties,  the  objectors  should  ask  an  instruction  limiting  its  appli- 
cability. Bingham  v.  Lipman,  868. 

Construction  of  Pleadings  and  Findings. 

11.  An  answer  in  an  action  on  a  note  alleged  that  it  was  made  by  the  president 
and  secretary  of  defendant  corporation  as  a  renewal  note  to  take  up  one  pre- 
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viously  given  to  plaintiff's  assignor  in  payment  of  their  personal  indebtedness 
arising  oat  of  the  purchase  of  a  patent  right,  which  was  not  within  defendant's 
objects  and  purposes ;  that  defendant's  board  of  directors  never  authorized  or 
ratified  the  execution  of  either  of  said  notes  ;  that  defendant  received  no  benefit 
therefrom  ;  and  that  plaintiff  took  the  notes  with  knowledge  of  these  defenses. 
Held,  that  a  finding  that  the  defendant's  president  and  secretary  had  authority 
to  execute  and  deliver  the  note  covered  the  material  Issue  presented. 

Read?  v.  Pacific  Supply  Assoc.  60. 

Necessity  of  Findings  on  Intermediate  Matters. 

12.  It  is  sometimes  necessary  to  pass  on  several  subordinate  and  Intermediate 
facts  in  reaching  a  conclusion  as  to  an  ultimate  fact,  but  ordinarily  it  will  be 
sufficient  to  make  a  finding  on  the  latter,  if  further  findings  are  wanted  they 
should  be  asked  for.  This  is,  of  course,  subject  to  the  rule  that  findings  are  lm-. 
peratively  necessary  on  all  material  issues.  Readc  v.  Pacific  Supply  Assoc,  flu. 

Immaterial  Findings— Harmless  Error. 

18.  In  an  action  on  a  note  against  a  corporation,  a  finding  that  the  president, 
one  of  the  persons  who  executed  the  note,  was  the  owner  of  the  majority  of  the 
stock  of  the  corporation,  though  outside  the  Issues,  is  not  prejudicial  to  the  de- 
fendant, where  the  Judgment  is  supported  by  proper  findings. 

R°ade  v.  Pacific  Supply  Assoc.  80. 
Construction  of  Findings. 

14.  Where  the  pleadings  in  an  action  on  a  note  admit  that  the  persons  who 

executed  It  were  the  defendant  corporation's  president  and  secretary,  and  that 

they  signed  the  note  as  such,  a  finding  that  they  had  authority  therefor  is  not  a 

conclusion  of  law  as  to  what  they  might  do  under  the  power  delegated,  but  a 

finding  of  the  fact  of  their  authority.  R*>ade  v.  Pacific  Supply  Assoc.  flO. 

TRUSTS  AND  TRUSTEES. 

Right  of  Trustee  to  Sue  in  His  Own  Name. 

Under  Section  29  of  Hill's  Ann.  Laws  a  trustee  to  whom  a  bond  has  been  ex- 
ecuted for  the  benefit  of  another  may  sue  thereon  in  bis  own  name  only. 

United  States  v.  McOann,  13. 

UNDERTAKING. 

Filing  New  Undertakings  on  Appeal.    See  Appeal,  4,  5. 
UNITED  STATES  CONSTITUTION. 

Amendment  t5,  Thomas  v.  Portland,  65,  (in  footnote). 
USURY. 

Excessive  Interest  Under  Other  Names. 

A  contract  by  a  borrower  from  a  loan  company  under  which  he  purchases  a 
stated  amount  of  stock  in  the  company,  at  once  assigns  half  of  his  purchase  to 
the  company  absolutely,  as  a  premium  for  the  loan,  and  then  pays  the  monthly 
assessments  on  his  entire  subscription,  together  with  six  per  cent  interest  on  the 
amount  borrowed,  is  usurious,  since  the  Interest  and  monthly  assessments  com- 
bined amount  to  more  than  ten  per  cent  on  the  loan,  and  no  higher  rate  than 
ten  per  cent  can  be  directly  or  indirectly  paid  for  the  use  of  money  in  this  state. 

Pacific  Building  Co.  v.  Hill,  280. 

VARIANCE.    See  Pleading,  37,  41,42,  48. 
VENDOR  AND  PURCHASER. 

Right  of  Vendee— Holder  of  Bond  for  Title. 

A  purchase-money  mortgagee,  who  voluntarily  releases  the  mortgage  and 
takes  a  reconveyance  of  the  mortgaged,  premises,  knowing,  or  having  the  means 
of  knowing,  that  the  mortgagor  has  executed  a  bond  for  title  therefor,  takes  the 


696  Warehousemen. 

property  subject  to  the  equity  so  created,  In  the  absence  of  accident,  fraud,  or 
mistake ;  and  the  holder  of  such  a  bond  may  enforce  it  against  all  persons  know- 
ing or  being  chargeable  with  notice  of  his  claim.  Scott  v.  LewU,  87. 

VERDICT. 

Required  Form  of  In  Replevin  Actions.    8ee  Replevin. 

VOID  AND  VOIDABLE  ORDERS. 

Force  and  Effect  of  Void  Orders— Rule  as  to  Voidable  Orders— Contempt  In 
Disobeying  Such  Orders.    See  Contempt,  4,  6. 

VOLUNTARY  APPEARANCE. 

Effect  of  Appearance  on  Running  of  Statute.    See  Appearance,  1,  2. 
WAIVER. 

Defective  Complaint— Effect  of  Answering  Over.    See  Pleading,  22,  23,  24. 
WAREHOUSEMEN. 

Warehouse  Receipts  as  Representatives  of  Property. 

1.  Where,  under  Hill's  Ann.  Laws,  \  1201,  et  aeg.t  a  warehouseman  receives  any 
commodity  In  store,  and  Issues  the  prescribed  receipt  therefor,  such  receipt  repre- 
sents the  property,  and  a  transfer  thereof  leaves  no  attachable  interest  in  the  de- 
positor. Adamaon  v.  JFrazier,  278. 

Attachment  of  Goods  in  Warehouse— Answer  of  Garnishee. 

2.  An  answer  by  a  warehouseman  garnishee  that  he  has  in  his  care  certain 
property  stored  by  the  defendant  In  the  writ,  for  which  he  has  issued  negotiable 
warehouse  receipts,  is  not  a  statement  that  such  property  still  belongs  to  the 
person  who  stored  It,  and  if  the  property  is  afterward  claimed  by  genuine  trans- 
ferees of  the  warehouse  receipts,  the  garnishee  will  not  be  liable  on  his  answer, 
even  though  the  case  has  proceeded  to  judgment,  and  an  order  has  been  entered 
directing  the  sale  of  the  attached  property  described  In  his  answer. 

Adamaon  v.  Prettier,  275). 
WASTE.    See  Injunction. 

WATERS. 

Banks  of  Streams— Cutting  Natural  Depressions. 

1.  Where  there  Is  a  natural  depression  in  a  river  bank,  with  a  well-defined  chan- 
nel leading  therefrom  through  which  the  water  Is  accustomed  to  flow  during  the 
Irrigating  season,  thereby  rendering  the  plaintiff's  lands  highly  productive,  the 
waters  flowing  through  such  channel  partake  of  the  nature  of  a  natural  stream 
to  such  extent  that  defendant  cannot,  by  damming  up  such  outlet,  divert  such 
water  to  plaintiff's  injury.  More  v.  Mace,  386. 

Control  of  Artificial  Works. 

2.  When  plaintiff's  rights  as  to  a  stream  are  only  those  of  a  riparian  proprietor, 
and  are  not  based  on  contract  or  usage,  the  court  cannot  decree  the  maintenance 
and  regulation  of  artificial  works  constructed  by  defendant,  but  only  the  restora- 
tion and  maintenance  of  the  natural  condition.  Mace  v.  Mace,  oHtf. 

WHARVES. 

Navigable  Waters— Wharf  Rights. 

1.  Riparian  owners  on  navigable  streams  are  entitled  to  wharf  from  their  up- 
land out  to  navigable  water,  or  to  the  channel,  within  side  lines  drawn  at  right 
angles  with  the  thread  of  the  stream  and  intersecting  the  boundary  lines  of  the 
land  at  ordinary  high-water  mark,  and  not  elsewhere;  and  the  right  is  not 
affected  at  all  by  the  establishment  of  wharf  lines  by  municipalities. 

Montgomery  v.  Shaver,  244. 
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Municipal  Control  of  Wharf  Rights. 

2.  Section  4228  of  H Ill's  Ann.  Laws  confers  power  to  regulate  the  manner  of 
building  wharves,  and  to  establish  wharf  lines,  but  does  not  empower  a  munici- 
pality to  authorize  a  riparian  owner  to  extend  his  wharf  In  front  of  the  lands  of 
an  adjoining  riparian  owner.  Montgomery  v.  Shaver,  244. 

Nature  of  Wharf  Privilege. 

8.  A  wharf  right  is  an  appurtenance  to  the  upland  with  which  It  is  connected; 
it  is  not  aright  Inseparably  attached,  however,  but  may  be  severed  from  the 
upland.  Montgomery  v.  Shaver,  244. 

Effect  of  Adverse  Holding  of  Wharf  Right. 

4.  A  wharf  right  may  be  lost  to  the  upland  owner  by  prescription,  so  that  a 
riparian  owner  erecting  and  using  for  ten  years  a  wharf  which  encroaches  on  the 
water  front  of  an  adjacent  riparian  owner,  acquires  title  by  adverse  possession  of 
the  water  front  so  occupied  and  to  the  waters  extending  outward  to  the  ship 
channel  in  front  of  the  water  front  so  occupied.  Montgomery  v.  Shaver,  244. 

WILLS. 

Testamentary  Capacity. 

1.  If  a  testator,  when  executing  his  will,  understands  what  he  is  doing,  knows 
what  be  has  to  dispose  of  and  how  he  wishes  to  distribute  It,  he  has  testamentary 
capacity,  though  he  may  be  very  old  and  sick,  and  ex tremel 3*  debilitated  and 
distressed.  Amen'  WW,  495. 

Idem. 

2.  The  fact  that  a  person  over  seventy  years  old,  who  had  been  for  many  years 
a  believer  in  the  Mormon  faith,  was  In  failing  health  for  some  time  prior  to  the 
making  of  his  will,  and  sometimes  talked  to  the  picture  of  the  founder  of  his 
church,  believing  that  this  deceased  person  possessed  the  "keys  of  the  kingdom," 
and  could  hear  and  understand  what  was  said  to  him,  and  sometimes  cracked 
his  flats  together  when  excited,  does  not  show  testamentary  Incapacity. 

Ames1  Will,  4ttf>. 

3.  The  appointment  of  a  guardian  for  a  person  who  is  alleged  to  be  mentally  In- 
competent is  presumptive  evidence  that  the  person  under  guardianship  is  not  of 
sound  mind  and  memory,  but  It  is  not  conclusive  by  any  means. 

Ames'  Will,  4%. 

4.  A  testator,  when  executing  his  will,  was  Impaired  in  health  and  confined  to 
his  room,  but  able  to  dress  himself  and  go  to  his  meals.  On  the  death  of  the  chief 
beneficiary  under  a  former  will,  he  discussed  with  his  neighbors  and  his  lawyer 
the  advisability  of  making  another,  and  sent  for  the  latter  to  draw  a  new  will. 
The  testator  had  made  memoranda  of  several  gifts,  and  discussed  with  the  law- 
yer in  detail  the  proposed  gifts,  giving  intelligent  reasons  for  the  provisions  he 
desired.  The  lawyer  was  of  the  opinion  that  he  possessed  testamentary  capacity. 
He  intelligently  transacted  other  business  at  the  time  of  making  the  will.  His 
neighbors,  intimate  acquaintances,  testified  that,  the  testator  was  peculiar,  but 
transacted  his  own  business  and  exhibited  a  singular  shrewdness  which  was 
characteristic  of  him.  Contestant's  witnesses  believed  him  incompetent  to  dis- 
pose of  his  property,  but  related  particular  transactions  which  gave  Indications  of 
his  good  sense.  On  two  or  three  occasions  the  testator  had  aimlessly  wandered 
about  In  a  dazed  condition,  but  these  were  of  short  duration,  and  apparently 
caused  by  temporary  physical  ailment*).  A  codicil  to  the  will  was  executed  un- 
der similar  circumstances,  except  that  he  had  grown  physically  weaker.  Held, 
on  a  contest  of  the  will  and  codicil,  that  the  evidence  did  not  show  testamentary 
Incapacity.  Skinner's  117/1,571. 
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Insanb|Delusion  Explained. 

5.  Where  a  testator,  believing  and  acting  upon  neighborhood  gossip,  thought 
that  his  daughter-in-law  would  take  measures  to  possess  herself  of  his  property, 
he  was  not  possessed  of  an  insane  delusion  which  would  invalidate  his  will,  since 
the  idea  had  its  basis  in  an  external  fact,  viz.,  the  statements  made  by  others,  al- 
though they  were  untrue.  Skinner's  Will,  671. 

Requisites  of  Contract  to  Devise. 

0.  In  cases  to  enforce  specific  performance  of  an  agreement  to  will  property 
the  evidence  must  show  the  contract  to  be  definite,  mutual,  and  founded  upon 
an  adequate  consideration,  and  the  proof  must  be  clear  and  convincing. 

Richardson  v.  Orth%  252. 

Contract  to  Devise— Sufficiency  of  Consideration. 

7.  An  agreement  whereby  decedent  was  to  will  her  estate  (which  amounted  to 
about  $1,000)  to  her  stepdaughter,  in  consideration  that  the  latter  would  live  with 
decedent  and  her  husband  and  care  for  the  husband  during  his  Illness,  is  not  sup- 
ported by  sufficient  consideration  to  warrant  specific  performance,  where  the 
daughter  actually  cared  for  her  father  only  a  month,  when  she  was  relieved 
from  her  duties  by  his  removal  toother  quarters,  and  she  continued  her  regular 
occupation  during  the  entire  period.  Richardson  v.  Orfh,  252. 

Necessity  of  Requesting  Witness  to  Sign. 

8.  A  person  who  has  seen  a  testator  sign  a  will  and  then  signs  as  a  witness, 
thereto,  signs  "at  the  request"  of  the  testator,  If  the  latter  understands  what  is 
being  done  and  apparently  assents  thereto.  Where  an  attorney,  having  drawn 
up  a  will,  proposed  to  testator  that  he  and  his  stenographer  would  witness  it,  if 
satisfactory,  and  thereupon  called  her  from  an  adjoining  room  into  the  office 
where  they  both  signed  it  in  testator's  presence,  and  without  objection  from  him, 
there  was  a  sufficient  attestation,  though  testator  did  not  personally  request  the 
stenographer  to  witness  the  will,  and  may  not  have  heard  the  attorney  when  he 
invited  her  to  do  so.  Ames*  Will,  4fl5. 

Manner  of  Requesting  Witness  to  Sign. 

9.  Where  an  attorney  drawing  a  will  called  a  person  to  witness  Its  execution, 
who  signed  as  a  witness,  the  assumption  is  warranted  that  this  was  done  at  testa- 
tor's Instance;  the  attesting  clause  reciting  that  the  witness  signed  at  the  request 
of  the  testator,  and  there  being  no  direct  denial  that  such  was  the  case. 

Skinner's  Will,  571. 
Will— Sufficiency  of  Attestation. 

10.  The  signature  at  the  end  of  a  purported  will  by  witnesses  will  not  constitute 
a  sufficient  attestation  thereof  when  the  testatrix  does  not  indicate  to  them  in 
any  way  what  the  paper  is,  or  acknowledge  that  she  has  signed  it,  or  that  It  was 
Intended  to  be  executed  by  her,  the  paper  being  so  folded  that  the  witnesses  could 
not  see  any  of  the  writing.  Richardson  v.  Orth,  252. 

Evidence  of  Execution  of  Will. 

11.  The  evidence  of  the  execution  of  a  will  and  codicil  showed  the  signature  of 
the  testator  and  the  subscribing  witnesses.  One  of  the  witnesses  testified  that 
they  attested  the  will  and  codicil  In  the  presence  of  the  testator.  The  other  witness 
did  not  remember  that,  the  testator  had  signed  the  will,  or  that  he  saw  the  witness 
attest  it,  or  that  he  requested  witness  to  sign.  The  latter  witness,  at  the  first  pro- 
bate of  the  will,  signed  the  usual  affidavit  required  for  making  proof  in  common 
form,  deposing  that  she  saw  the  testator  subscribe  the  will  and  codicil  and  that 
she  signed  as  a  witness  at  his  request  and  In  his  presence.  The  will  and  codicil 
contained  the  usual  attestation  clause.  If  eld,  that  there  was  sufficient  proof  of 
the  execution;  If  the  fact  of  execution  In  not  clearly  proven,  it  is  so  nearly  so  that 
the  balance  of  necessary  evidence  is  supplied  by  the  presumption  that  the  legal 
formalities  were  complied  with.  Skinner's  Will,  571- 
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Necessity  of  Publishing  the  Paper  as  a  Will. 

12.  Under  Hill's  Ann.  Laws,  I 3009,  prescribing  that  a  will  or  codicil  shall  be  in 
writing,  signed  by  the  testator  and  attested  by  two  competent  witnesses  sub- 
scribing their  names  in  the  presence  of  the  testator,  a  will  executed  in  proper  form 
is  valid  without  any  publication  or  any  statement  by  the  testator  that  it  is  his  will 
or  codicil;  it  being  only  necessary  to  observe  the  formalities  required  by  the  statute. 

Skinner's  Will,  571. 
Undue  Influence. 

13.  Whatever  undue  Influence  may  have  been  exerted  over  the  testator  whose 
will  is  here  contested  was  not  until  after  the  will  had  been  executed,  and  so  could 
not  have  Influenced  its  terms.  Ames'  Will,  496. 

Revocation  of  a  Woman's  Will  by  Subsequent  Marriage. 

14.  Section  3072,  Hill's  Ann.  Laws,  providing  that  the  will  of  an  unmarried  woman 
'  shall  be  deemed  revoked  by  her  subsequent  marriage,  has  not  been  Impliedly 

repealed  by  Section  780,  Hill's  Ann.  Laws,  declaring  that  a  written  will  cannot  be 
revoked  otherwise  than  by  another  written  will,  or  canceled  or  destroyed  by  the 
testator  himself  or  by  another  person  in  his  presence,  the  latter  section  having 
reference  only  to  revocation  by  some  direct  act  of  the  testator ;  nor  by  section 
2992,  removing  the  common-law  disabilities  of  married  women,  and  vesting  them 
with  complete  control  of  their  property  as  though  unmarried ;  nor  by  section  2996, 
declaring  that  all  laws  which  impose  or  recognize  civil  disabilities  in  a  wife  not 
Imposed  or  recognized  as  existing  as  to  the  husband  are  thereby  repealed ;  and 
section  8072  is  still  In  force.  Booth's  Will,  164. 

Will  as  a  Contract. 

15.  A  writing  reciting  that  the  maker,  being  in  sound  mind,  "declaresthis  to  be 
my  last  will ;  that  is,  *  *  I  give  J.  the  rest  of  my  property,"  does  not  constitute 
a  contract  between  the  parties,  no  obligation  being  assumed  by  either,  and  may 
be  revoked  by  the  maker.  Richardson  v.  Orth,  262. 

WITNESSES. 

Witness  Refreshing  Memory  by  Memorandum. 

1.  In  an  action  by  a  banker  to  recover  advances  made  to  defendants,  a  clerk 
who  kept  the  bank  books,  and  knew  them  to  be  correct,  may  refresh  his  memory, 
while  testifying,  by  consulting  memoranda  copied  from  the  books,  and  care- 
fully compared  by  him,  if,  after  so  using  it,  he  is  enabled  to  testify  from  memory 
of  the  original  transactions.  Haines  v.  Oadwell,  229. 

Qualification  of  Witness  on  Expert  Subject. 

2.  Before  a  witness  should  be  permitted  to  testify  on  a  matter  requiring  expert 

knowledge  he  should  be  shown  to  be  skilled  touching  the  subject  of  inquiry. 

Wagner  v.  Portland,  889. 
WRIT  OF  REVIEW. 

Justice's  Court— Appeal— Writ  of  Review. 

1.  Where  the  remedies  by  appeal  and  review  are  concurrent,  the  initiation  of  an 
appeal  is  not  an  election  of  the  remedies,  but  the  appeal  may  be  abandoned  before 
being  perfected  and  the  other  remedy  adopted.  Feller  v.  Feller,  78. 

Nature  of  Questions  to  be  Settled  by  Writ  of  Review. 

2.  On  a  writ  of  review  only  law  questions  arising  on  the  record  can  be  deter- 
mined—no testimony  can  be  received.  Venable  v.  Police  Oomrs.  458. 

Sufficiency  of  Petition  for  Writ  of  Review. 

S.  Under  a  statute  such  as  Hill's  Ann.  Laws,  g  584,  which  requires  a  petition  for 
a  writ  to  review  the  decision  of  an  Inferior  tribunal  to  describe  with  convenient 
certainty  the  Judgment  to  be  reviewed,  and  to  set  forth  the  alleged  errors,  and 
section  585,  which  provides  that  the  writ  shall  issue  when  the  inferior  court  ap- 
pears to  have  exercised  its  functions  erroneously,  or  to  have  exceeded  its  Jurisdic- 
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tion  to  the  Injury  of  some  substantial  right  of  the  petitioner,  it  is  not  necessary 
that  the  petition  should  set  forth  distinctly  that  the  petitioner  has  been  injured, 
since  that  is  a  mere  conclusion  from  the  statement  of  the  particulars  In  which 
the  lower  court  erred.  Ferguson  v.  Byers,  46fc. 

WORDS  AND  PHRASES. 

Claimant  Against  an  Estate. 

A  residuary  legatee  Is  not  a  "claimant"  against  an  estate  withiu  the  meaning 
of  Section  1131,  Hill's  Ann.  Laws.  Oonser'*  Estnte,  188. 

Equal  Elections. 

The  word  "equal"  in  Const.  Or.  Art.  II,  §  1,  providing  that  "all  elections  shall 
be  free  and  equal,"  means  that  every  qualified  elector  is  entitled  to  have  his  vote 
counted  as  cast,  and  to  have  the  votes  of  only  qualified  persons  counted,  to  the 
end  that  his  vote  may  exercise  its  Just  effect  in  proportion  to  the  number  of  votes 
cast  by  qualified  persons.  Ixidd  v.  Holme*,  167. 

Free  Elections. 

The  meaning  of  the  word  "free"  in  Const.  Or.,  Art.  II,  §  1,  providing  that  "all 
elections  shall  be  free  and  equal;"  is  that  the  voter  shall  not  be  hindered  or  pre- 
vented from  free  participation  in  the  election.  Ijtdd  v.  Holmes,  167. 

Mutual  Account. 
A  mutual  account  is  one  Involving  reciprocal  demands.    Aliree  v.  Qregson,  560. 

Open  Account. 
An  open  account  Is  one  not  stated  or  agreed  upon.  Altree  v.  Gregson,  300. 

Public  Importance. 

The  construction  of  a  will  wherein  only  private  persons  are  interested  is  not  a 
question  of  "public  importance"  as  that  expression  is  used  in  Rule  16  of  the  su- 
preme court,  Justifying  a  hearing  out  of  its  regular  order.  Booth's  IVW,  154. 

Reasonable  Time. 

What  will  be  a  reasonable  time  for  filing  a  cost  bill  in  the  supreme  court  cannot 
be  stated  accurately,  but  it  may  sometimes  be  that  the  balance  of  the  term  at 
which  the  case  was  decided  will  not  be  "a  reasonable  time"  for  filing  the  cost  bill, 
as  in  this  ease.  Richardson  v.  Orth,  252. 
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